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IN  MEMORIAM. 


HON.  JULIUS  C.  POMERENE. 


Resolutions 


By    the   Bar  of  CoBhocton,  Ohio,  in    memory  of    Judge   Julius    C. 
PoMEBEKE,  of  CoshoctoDf  one  of  the  Judges  of  Circuit  Court, 

Fifth  Circuit." 


Julius  0.  Pomerene,  presiding  judge  of  the  circuit  court 
in  the  fifth  circuit  of  Ohio,  having  departed  this  life  on  the 
23rd  day  of  December,  1897,  the  membere  of  the  Bar  of 
Coshocton  county  deem  it  their  duty,  and  accept  the  sacred 
privilege  to  express  in  appropriate  form  and  manner,  their 
profound  sorrow  at  his  death. 

To  give  expression  of  their  high  esteem  for  his  faithful 
and  eminent  services  as  a  jurist  on  the  Bench,  his  honorable 
devotion  to  the  profession  of  the  law  as  a  lawyer,  as  well  as 
for  bis  unsullied  purity  and  uprightness  of  personal  charac- 
ter, and  his  excellent  endearing  qualities  of  heart,  and  to 
record  their  affection  for  his  memory,  a  meeting  of  the  bar 
was  held  in  the  clerk's  office  in  the  court  house  in  this  city, 
Friday,  December  24th,  1897. 

After  due  organization,  a  committee  was  appointed  to 
prepare  and  submit  to  the  bar,  a  memorial  and  resolutions, 
upon  the  life  and  character  of  the  deceased,  consisting  of 
Messrs.  B.  M.  Vorhees,  Samuel  H.  Nicholas,  John  M. 
Compton,  £.  W.  James  and  J.  D.  Nicholas,  which  report- 
ed the  following  memorial  and  accompanying  resolutions, 
which  were  adopted: 

Julius  C  Pomerene  was   born  in   Holmes  county,  Ohio, 

June  27th,  1835,  and  was  of  French  and   German    lineage. 
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His  early  life  was  passed  upon  the  farm.  At  the  age  of 
seventeen,  he  entespd  Mt.  Union  College  at  Alliance,  Ohio, 
as  a  student,  where  he  secured  his  literary  education.  He 
commenced  the  study  of  law  in  the  office  of  Hoagland  & 
Reed,  of  Millersburg,  Ohio,  at  the  age  of  twenty-two;  later 
he  entered  the  Ohio  State  and  Union  Law  School  of  Cleve- 
land, Ohio,  from  which  he  graduated  with  high  honors  in 
the  year  1859.  In  November  of  the  same  year  he  began 
the  practice  of  law  at  Coshocton,  having  formed  a  partner- 
ship  with  Oolonel  Josiah  Given,  now  a  member  of  the  Su- 
preme Court  of  Iowa.  Col.  Given  entered  the  military  ser- 
vice in  1861,  at  which  time,  Mr.  Pomerene  entered  into  a 
partnership  with  Benjamin  S.  Lee,  and  in  the  year  1868 
the  well  known  firm  of  Spangler  &  Pomerene  was  created, 
which  continued  until  the  year  1883. 

In  the  year  1886  the  law  firm  of  J.  C.  &.  W.  K.  Pomer- 
ene was  formed,  and  continued  until  the  senior  member, 
Julius  C,  was  elected  Judge  of  the  Circuit  Court  of  Ohio, 
in  the  fifth  circuit  in  1892.  He  was  the  presiding  judge  at 
the  time  of  his  death. 

Mr.  Pomerene  was  married  April  8th,  1862,  to  Miss 
Irene  Perky,  da«|hter  of  Dr.  John  Perky,  of  Hancock 
county,  Ohio,  wl^fsurvives  him.  Of  this  marriage  three 
children,  two  sons  and  one  daughter  were  born.  The  eldest 
William  R.,  became  his  business  partner  in  1886,  and  the 
two  sons  have  succeeded  to  the  practice  of  law  under  the 
firm-name  of  Pomerene   &   Pomerene,  at  Coshocton. 

As  his  brethern  at  the  bar,  while  we  disapprove,  as  did  our 
deceased  brother,  tfie  fulsome  eulogies  too  often  lavished 
on  the  dead,  we  are  glad  and  proud  to  say,  that  he  was  a 
pure  man,  both  individually  and  professionally.  His  pro- 
fessional life  was  one  cf  integrity,  of  honor,of  fidelity  to  cli- 
ents, of  respect  for  the  administration  of  justice.  It  is  no 
disparagement  to  any  member  of  our  hard-worked  profession 
to  say  that  Judge  Pomerene,  throughout  his  long  legal  life 
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as  a  practitioner  and  after  be  went  upon  the  bench,  was  a 
most  untiring  and  indefatigable  worker  at  the  Bar  and  up- 
on the  Bench.  His  great  industry  and  vigilance  were  rarely, 
if  ever,  excelled.  He  was  controlled  and  guided  in  his 
practice  as  a  lawyer  and  as  judge  upon  the  bench,  by  a 
etern  love  of  justice  between  man  and  man.  He  had  no 
enemy  among  his  legal  brethern,  and  his  personal  friends 
were  numerous,  and  none  knew  him  well  but  to  respect  him. 
He  died  full  of  years,  and  after  a  life  of  honor  and  useful- 
ness in  every  position  in  which  he  was  placed. 

The  members  of  the  Bar  of  Coshocton  county  desire  to 
express  and  record  their  high  appreciation  of  the  life  and 
character  of  their  deceased  brother,  and  to  make  known  to 
the  surviving  members  of  his  family  their  unaffected  sin- 
cere sympathy,  and  to  spread  upon  the  records  of  the 
court,  this  expression  of  their  regard  for  his  public  services, 
and  of  the  honor  in  which  they  hold  his  character  as  a 
citizen,  a  lawyer  and  a  judge. 

Resolved:  That  by  the  death  of  Judge  Pomerene,  his 
family  has  lost  a  most  kind  and  loving  husband  and  parent, 
tbe  community  of  which  he  was  a  member,  an  upright  and 
honored  citizen,  and  the  Bench  and  Bar  of  the  state,  an 
able  and  worthy  representative. 

Resolved:  That  this  memorial  and  accompanying  resolu- 
tions be  published  in  the  next  volume  of  the  Circuit  Court 
Repoits  of  this  state,  and  be  entered  on  the  Journals  of  the 
Common  Pleas  and  Circuit  Courts  of  Coshocton  county, 
and  that  a  copy  thereof  be  certified  to  the  family  of  the  de- 
ceased brother. 

R.  M.  VORHEES, 

S.  A.  M.  NICHOLAS, 
J.  M.   DOMPTON, 
E.  W.  JAMES, 
JOHN.  D.  NICHOLAS, 

Committee. 
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(Sixth  Circuit— Huron  Co.,  O.,  Circuit  Court— Oct.  Term,  1897.) 

Before  King,  Haynee  and  Parker,  JJ. 

THE  WHEELING  &  LAKE   EKIE   K.  R.  CO.  v.  WTLLIAM   Mc 

LAUQHLIN  et  al. 


Railroad— DamcLge  to  property  *  *near  to'*   R,   R.     track,    but  not 
abutting— 

The  owner  of  a  QristMill  and  appurtenances, situate  upon  village  lots 
abutting  upon  a  street,  may  recover  from  a  railroad  company 
'  which  occupies  a  part  of  such  street  with  its  tracks,  damages  re- 
sulting to  su3h  property  from  a  diminution  of  the  value  thereof, 
caused  by  sparks,  cinders,  smoke  or  noise  produced  by  the  opera- 
tion of  locomotives  while  upon  such  track  and  within  the  limits 
of  the  street,  if  such  place  is  near  to  his  property,  though  it 
may  not  abut  upon  that  part  of  the  street  so  occupied  by  such 
track. 

Same — 
Second :— A  point  from  three  hundred  to  three  hundred  and  fifty  feet 
distant  therefrom,  may  be   '*near    to"    such    property,     within 
the  meaning  of  sec.  3283,  of  Rev.  Stats. 

Same— For  what  damages  may  Oe  recovered— Injury  other  than 
that  suffered  by  general  public- 
Third  : — ^The  owner  of  property  so  situated,  cannot  recover  damages 
on  account  of  any  obstruction  to  the  street  caused  by  such  tracks 
or  by  running  cars  and  engines  over  the  same  which  does  not 
cause  him  injury  different  in  character  from  that  suffered  by  the 
general  public,  although  his  injury  therefrom  may  be  greater  in 
degree;  and  the  rule  of  the  common  law  as  to  such  injuries  is  not 
abrogated,  or  modified  by  said  sec.  3283. 

[OOPTBIGBT,    1898,  BT  OABL  O.  JAHN.  ] 
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W.  &  L.  E.  R.  R.  Co.  V.  McLaughlin  et  al, 

Error  to  the  Court  of  Common  Pleas  of  Huron  county. 

Peb  Curiam. 

Monroe  street,  in  the  village  of  Bellevue,ba8  a  northwest- 
erly and  southeasterly  direction  through  the  village  and  by 
the  premises  of  the  plaintiff.  Railroad  street  runs  north 
and  south  through  the  village,  passing  the  premises  of  the 
plaintiff  on  the  west,  and  intersecting  Monroe  street  at  the 
point  where  said  premises  are  situated.  Harrison  strejet 
ex-tends  enst  and  west  through  the  village,intersebting,  Rail^ 
road  street  at  the  point  where  plaintiff's  premises  are  situ- 
ated (passing  on  the  north  side  thereof)  and  intersecting 
Monroe  street  a  short  distance  west  of  Railroad  street,  the 
angle  of  the  intersection  being  such  as  to  cause  thereat,  a 
thoroughfare  somewhat  broader  than  either  street  at  all 
points,  and  nearly  as  broad  as  both  streets  at  the  point 
where  the  defendant  company's  transfer  track,  hereinafter 
mentioned,  crosses  the  same. 

Plaintiff's  premises  consist  of  three  angular  shaped  lots, 
all  comprising  less  than  an  acre  of  laud,  namely,  lots  126, 
120  and  121, and  the  buildings  thereon.  The  west  front  of 
lot  126  abuts  upon  Railroad  street,  and  the  northerly  front 
upon  Monroe  street.  The  west  front  of  lot  120  abuts  upon 
Railroad  street,  the  north  front  of  lots  120  and  121  upon 
Harrison  street,and  the  southerly  front  upon  Monroe  street. 
Lotl21  joins  lot  120  on  the  east.  A  grist  mill, erected  before 
plaintiff  became  the  owner  of  the  property,  stands  upon  lot 
126,  and  upon  the  other  lots  are  situated  certain  cooper 
shops  and  structures  appurtenant  to  said  mill,  the  whole 
forming  what  is  designated  by  the  parties  as  the  ''Mill 
Plant''  of  the  plaintiff. 

Two  main  tracks  of  the  M.  S.  &  L.  S.  R.  R.  and  one  side 
track  run  east  and  west  immediately  south  of  said  mill,  the 
sidetrack  running  very  close  to  the  mill, so  that  grain, flour, 
and  other  produce  is  conveniently  transferred  from  the  cars 
to  the  mill,  and  from  the  mill  to  the  cars.  All  these  tracks 
cross  Monroe  street  a  few  feet  south  of  the  mill. 
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.  The  main  tracks  of  the  N.  Y.,  C.  &  St.  L.  R.  K.  and  of 
tbe  C.,S.&  H.  R.  R.  run  north  and  south  in  Railroad  street, 
immediately  to  the  west  of  said  mill.  Railroad,  street  just 
north  of  Harrison  street,  is  filled  with  the  main  and  side 
tracks  of  the  two  railroads  last  mentioned  to  an  extent  that 
materi&llj  reduces  the  width  thereof  accessible  for  travel 
thereon  for  vehicles  drawn  by  horses. 

The  main  track  of  the  defendant  company  crosses  Mon- 
roe street  and  Railroad  street  in  an  easterly  course  from 
250  to  300  feet  north  and  northwesterly  from  plaintiff's  mill, 
crossing  Monroe  at  its  intersection  with  Harrison,  and  run- 
ning then  west  in  Harrison. 

Immediately  south  of  said  mill  are  two  transfer  tracks 
connecting  the  tracks  of  the  C,  S.  &  H.  R.  R.  and  the  N. 
Y.,  C.  &  St.  L.  R.  R.  with  the  L.  S.  &  M.  S.  R.  R.,  said 
transfer  tracks  curving  to  the  north  and  east  passing  within 
about  one  hundred  feet  of  plaintiff's  mill,  and  crossing 
Monroe  street  just  east  of  said  mill. 

A  track  used  to  transfer  cars  from  the  track  of  the  N.Y., 
C.  &  St.  L.  R  R.,  starting  from  a  point  in  Railroad  street 
immediately  west  of  plaintiff's  mill,  and  curving  to  the 
north  and  east  through  and  across  lots  120  and  121,  and  join- 
ing the  main  track  of  defendant  company  just  north  and 
east  of  lot  121,  was  in  operation  when  plaintiff  became  the 
owner  of  said  mill  and  premises,  and  before  this  suit  was 
commenced,  but  was  taken  up  by  defendant  at  plaintiff's 
request,  shortly  before  defendant  built  the  first  track  here- 
inafter described. 

This  gives  the  situation  and  condition  of  the  mill  and  the 
premises  in  the  vicinity  at  the  time  defendant  built  the  ad- 
ditional  tracks,  on  account  of  the  building  and  using  of 
which  plaintiff  complains,  and  the  situation  remaining  tbe 
sam'e  with  the  exception  of  such  additional  tracks  to  the 
time  of  the  commencement  of  this  suit,  and  all  but  one  or 
two  of  said  tracks  were  so  located  and  in  use  when  plaintiff 
became  tbe  owner  of  saidjmill  property. 
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In  the  use  of  these  tracks  many  trains  of  cars  drawn  bj 
locomotives  passed  along  upon  them  dailj;  besides  there 
was  much  running  and  switchiung  of  cars  done  thereon  in 
the  vicinity  of  said  mill,  with  the  usual  incidents  of  smoke, 
cinders,  noise,  danger  of  fire,  and  dangers  and  inconvenien- 
ces to  those  using  said  streets  for  travel  or  hauling  in  vehi- 
cles drawn  by  horses,or  incident  to  allowing  horses  to  stand 
in  the  vicinity  of  said  mill  while  wagons  to  which  they  may 
have  been  hitched  were  being  loaded  or  unloaded,  or  for 
any  proper  purpose. 

In  August,  1889,  the  defendant  L*onstructed  a  transfer 
track, leaving  the  north  side  of  its  main  track  at  a  point  west 
of  plaintiff's  mill,  curving  to  the  northeast,  crossing  Monroe 
street  about  three  hundred  and  thirty  feet  northwest  of  said 
mill,  and  connecting  with  the  track  of  the  N.  Y.,  C.  &  St. 
L.  R.  R.  in  Railroad  street.  In  October,  1893,  the  defendant 
constructed  two  additional  transfer  tracks,  which  have  the 
same  general  direction  and  course  as  the  transfer  track  last 
mentioned,  but  on  either  side  and  within  ten  feet  thereof. 
No  part  of  plaintiff's  premises  abuts  upon  Monroe  street  at 
the  point  where  defendants'  said  transfer  tracks  cross  said 
street,  said  lot  on  which  the  said  mill  is  located  being  at  the 
nearest  point  at  least  three  hundred  feet  from  the  nearest  of 
said  tracks. 

Upon  the  trial  the  plaintiff  offered  evidence  tending  to 
prove  that  said  transfer  tracks  were  constructed  on  a  grade 
about  6ve  feet  higher  than  that  of  Monroe  street,  as  it  then 
existed,  at  the  point  where  said  tracks  crossed  said  street; 
and  that  the  approaches  thereto  were  so  steep  as  to  make  it 
difficult  to  pass  over  said  track  with  loaded  wagons:  but  it 
appears  from  the  evidence  that  not  long  thereafter  the  grade 
of  said  street  was  raised  so  asto  obviate  that  difficulty,  at 
least  in  a  large  degree.  The  plaintiff  also  claims  that  the 
railroad  company  in  its  operation  of  these  tracks  sometimes 
allowed  cars  to  stand  across  a  part  of   the   street   so    as    to 
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narrow  the  passageway  sometimes  down  to  fourteen,  six- 
teen, or  twenty  feet. 

The  plaintiff  claims  that  be  puicbased  this  property  for 
nse  as  a  mill,  and  ever  since  its  parchase  has  been  using  it 
for  grinding  different  kinds  of  grain  and  buying  the  same 
and  selling  the  product,  and  that  a  large  part  of  his  supplies 
are  brought  into  the  village  of  Bellevue  from  the  west  and 
northwest,  and  in  order  to  reach  the  mill,  the  most  conven- 
ient way  was  Monroe  street,  and  if  farmers  or  those  draw- 
ing grain  came  in  from  the  west  or  north,  they  would  go 
along  Monroe  street,  crossing  these  transfer  tracks  before 
reaching  his  mill.  Plaintiff  claims  that  the  street  was  ob- 
structed with  these  tracks;  that  those  tracks  were  used  to 
transfer  cars  and  run  engines  upon;']that  there  was  consider- 
able noise  from  the  operation  of  trains  on  these  tracks — and 
from  all  these  causes  traffic  to  and  from  his  mill  has  fallen 
off  and  gone  elsewhere:  that  the  result  has  been  that  his 
property  has  depreciated  one-half  in  value;  and  he  offered 
considerable  evidence  tendijg  to  showj[all  the  above  facts, 
and  some  evidence  tending  to  show  that  there  had  been  a 
depecr^ction  in  the  value  of  his  property  because  his  busi- 
ness had  fallen  off,  and  that  his  business  was  dependent  on 
this  traffic  from  the  north  and  west  of  the  village.  There 
was  a  claim  that  there  was  some  smoke  from  engines  oper- 
ating on  these  tracks;  it  is  doubtful  whether  that  amounts 
to.  very  much  in  the  condition  of  the'record  as  presented. 

Numerous  objections  to  the  testimony  occur  all  over  the 
record  which,  we  think, may  be  disposed  of^by  determination 
of  the  question,  whether  the  plaintiff  is  entitled  to  recover 
for  the  diminution  in  the  value  of  his  property  occasioned 
by  the  fact  that  the  traffic  of  bis  mill  has  been  prevented  or 
is  changed  from  his  mill  to  other  markets,  because  of  the 
inconvenience  of  crossing  these  tracks,  and  liability  of 
horses  to  become  frightened,  and  the  dangers  incident  to 
traveling  upon  a  railroad  track, or  crossng  one 
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It  is  claimed  that  all  this  evidence  was  competent,  be-, 
cause,  under  the  provisions  of  the  statute,  sec.  3283,  every 
company  which  lays  a  track  upon  any  8treet,shall  be  respon- 
sible for  injuries  done  thereby  to  private  or  public  property 
lying  upon  or  near  to  such  ground;  and  if  not  entitled  to 
recover  under  the  statute,  then  upon  the  general  principles 
of  common  law.  It  will  be  noticed  that  this  statute  relates 
to  damages  recoverable  against  a  railroad  company  that  has 
laid  its  track  in  a  public  street  or  other  public  ground  by  or 
under  an  agreement  with  the  authority  having  control  of 
the  street;  or  in  case  of  inability  to  agree,  that  the  railroad 
company  has  appropriated  the  right  to  lay  its  track  in  such 
street.  It  has  been  intimated  in  argument  that  plaintiff 
would  not  come  within  the  provisions  of  this  statute,  be- 
cause no  such  agreement  or  appropriation  has  been  shown 
in  this  case  authorizing  the  railroad  company  to  lay  these 
tracks.  We  think  from  the  condition  of  the  record  in  this 
case,  there  being  an  entire  absence  of  proof  offered  by 
either  party  to  show  any  agreement,  that  it  may  be 
assumed  that  the  railroad  company  laid  these  tracks  in  pur- 
suance of  such  an  agreement,  either  expressed  or  implied; 
and  we  think, if  the  plaintiff  suffered  the  injuries  complain* 
ed  of  as  a  direct  result  of  the  construction  of  these  tractis, 
and  that  the  same  are  different  in  kind  or  character  from 
those  sustained  or  suffered  by  the  general  public — that  the 
plaintiff  would  come  within  the  provisions  of  this  statute; 
and  we  are  further  inclined  to  hold  that  the  phrase  in  the 
statute, '*near  to,''  as  applicable  to  the  plaintiff  in  this  case, 
would  authorize  a  recovery  for  certain  injuries  sustained  by 
the  construction  of  a  railroad  track  across  or  in  a  public 
street,  even  though  the  property  alleged  to  be  injured  does 
not  abut  upon  the  street  at  the  place  where  the  track  is  built 
along  or  across  it. 

Prior  to  the  passage  of  this  statute    in  its  present    form, 
a      number    of    cases    were    decided    in    Ohio  sustaining 
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the  right  of  a  private  owner  to  recover  damages  for 
changes  in  the  established  grade  of  a  public  street  by 
a  municipal  corporation  in  front  of  an  improved  lot  or 
property.  The  most  important  of  these  are  the  cases  of 
Crawford  v.  Delaware,  7  Ohio  St  ,  459,  Railway  v. 
Oummingsville,  14  Ohio  St.,  523,and  later  the  case  of  Rail- 
way Co.  V.  Lawrence,  38  Ohio  St.,  41;  and  in  the  case  of 
the  Eagle  White  Lead  Co.  v.  Cincinnati,  1  Cin.  S.  C.  154, 
it  is  decided  that  the  city  is  not  liable  for  changing  the 
grade  of  a  street  at  a  point  near  to,  but  not  abutting  the 
property  of  the  plaintiff,  and  to  the  same  effect  is  the  doc- 
trine laid  down  in  the  case  of  Jackson  v.  Jackson,  16  Ohio 
St.,  163.  It  is  claimed  in  argument  that  the  rule  establish- 
ed by  these' latter  cases  has  been  changed  by  the  case  of 
Railway  v.  Qardner,  45  Ohio  St.,  309,^and  in  that  connec- 
tion we  are  also  cited  to  the  case  of  Shepherd  v.  B.  &  O. 
R.  R,  Co.,  130  U.  S.  426,  Grafton  v.  B.  &  O.  R.  R,  21 
Fed.  Rep.,  309. 

We  have  carefully  examined  all  these  cases  as  well  as  all 
others  cited  and  a  great  many  not  cited  by  counsel  for  either 
party.  There  is  considerable  conflict  in  the  authorities  out- 
side of  the  state  of  Ohio,  but  among  Ohio  cases  none  that 
may  notbe  reconciled.  It  ought  to  be  said  here  that  we  are 
referred  to  the  case  of  Fliehman  v.  C. ,  C,  C.  &  St.  L.  Ry. 
Co.,  27  Weekly  Law  Bulletin  302,and  C.,C.,  C.  &  St.  L.  v. 
Reeder,  6  C.C.  Rep., 354.  The  case  in  the  Bulletin  was  de- 
cided by  the  Superior  Court  of  Cincinnati,  and  the  opinion 
of  the  learnad  judge  reviews  at  considerable  length  all  the 
principal  cases  in  Ohio  as  well  as  some  elsewhere  upon  this 
question.  Espcially  does  he  refer  to  the  case  in  130  U.  S. 
supra.  In  the  45  Ohio  St.  the  only  thing  decided  is  that  in 
an  action  by  an  owner  of  property  abutting  on  a  public  street 
occupied  by  a  railroad  track, and  which  action  is  brought  un- 
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der  sec.  8283  for  injury  to  property  by  the  laying  of  the 
track,  that  it  is  competent  to  take  into  consideration  evi- 
dence of  substantial  injury  and  loss  of  property  (not  common 
to  the  community  at  large),  caused  by  smoke,  noise,  and 
sparks  of  fire  occasioned  by  running  locomotives  and  cars 
along  the  track  in  front  of  the  property,  but  that  cannot 
well  decide  such  a  case  as  we  have  here,  and  perhaps  it^has 
little,  if  any,  bearing  upon  this  question.  The  case  refer- 
red to  in  the  27  Bulletin  is  one  almost  exactly  like  this.  In 
that  the  court  held  that  the  owner  could*  not  maintain  an 
action  for  damages  to  his  property  or  land  resulting  from 
an  occupancy  of  the  street  where  such  injury  was  caused, by 
inconveniences  which  were  common  to  the  public  at  large, 
and  which  did  not  directly  affect  property  abutting  upon 
the  street  at  the  plac^  occupied  by  the  railroad  track.  To 
the  same  effect  is  the  holding  in  the  6th  C.  C.  354.  It 
is  said  the  case  in  the  130  U.S.  is  one  similar  to  this, but  an 
examination  of  it  discloses  that  the  facts  were  very  different, 
and  the  holding  of  the  court  in  that  case  is  to  the  effect 
that  the  construction  of  the  railroad  track  at  the  point  and 
place  where  so  constructed  was  a  direct  obstruction  to  the  ac- 
cess of  the  plaintiff  to  his  g^ronerty  from  the  street,  although 
plaintiff's  property  in  this^case  did  not  abut  directly  upon 
the  street  at  the  point  where  the  railroad  track  was  con- 
structed, but  was  25  feet  away.  Now,  we  think  a  careful 
ezaminaiton  of  thesf^  authorities  will  show  that  the  plaintiff 
in  the  case  before  us  as  not  entitled  to  recover  the  depreci- 
ation in  the  value  of  his  property  occasioned  by  the  inter- 
ference with  the  public  travel  on  Monroe  street,  and  which 
he  claimed  caused  the  public  or  his  customers  to  cease 
coming  to  his  mill  with  their  products.  The  cessation 
in  this  business  or  impairment  of  it  may  have  accrued 
from  many  reasons  not  disclosed;  but  assuming  that  his 
customers  sought  another  market  because  of  the  incon- 
venience in  crossing   this   railroad    track    or   because    they 
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feared  their  teams  mij^ht  become  frightened  and  the  teams 
or  themselves  injured  from  locomotives  and  cars  running  on 
-these  tracks,  or  because  there  was  so  much  smoke  or  noise 
as  to  render  the  street  at  that  point  unpleasant  to  them,  we 
think  that  plaintiff  cannot  require  the  railroad  company  to 
make  up  to  him  what  he  has  lost  through  these  causes;  for 
while  it  maj  be  true  he  has  lost  more  than  any  other,  it 
is  equally  true  that  any  person  who  has  been  inconvenien- 
ced by  these  tracks  or  been  compelled  to  seek  another  and  a 
less  valuable  market  for  his  product  because  of  the  in- 
convenience of  this  travel  or  its  discomforts,  would  also 
have  the  same  cause  of  complaint  against  the  company 
based  upon  the  same  ground  as  the  plaintiff,  though  it  may 
be  for  a  less  amount,  and  hence  the  plaintiff's  damages 
so  sustained  are  of  the  same  kind  as  those  sustained  by  the 
community  in  general,  although  greater  in  amount.  We 
think  it  clear  from  these  authorities  which  we  have  cited, 
and  many  others  that  might  be,  that  the  plaintiff  cannot  re- 
cover in  such  case  for  damages  so  caused.  In  addition  to 
the  authorities  referred  to,  the  following  cases  might  be 
cited,  bearing  upon  this  question  sustaining  our  conclusion: 
Davis  V.  County  Commissioners,  153  Mass.,  218;  Morgan 
v.  D.  M.  &  L.  Ry.,  64  Iowa,  589;  Penna  Co.  for  Ins.  v. 
B.  R,  151  Penn.  State,  334;  9  vol.  Am.  &  Eng.  Enc. 
Law,  p.  414, and  authorities  there  cited. 

There  will  be  found  a  distinction  between  inconveniences 
that  may  arise  from  a  partial  obstruction  in  the  street,  and 
those  arising  from  a  complete  obstruction  of  a  public  street. 
In  some  of  the  cases  it  is  held  where  there  is  a  complete 
abandonment  of  one  end  of  a  street  requiring  the  plaintiff 
to  go  in  another  direction  to  get  out  from  bis  property,  he  has 
a  right  of  action.  A  case  in  25  Mo.  App. ,  527,  is  of  that  kind, 
and  it  is  also  held  that  if  the  obstruction  cuts  off  a  means  of 
public  access  to  his  lot  or  property,  the  owner  may  have  an 
action  for    damages,     although    such    obstruction    is    not 
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in    front    of    the    lot.     Wilder  v.   DeOou,  26  Minn.,   10. 

It  follows,  then,  that  the  court  erred  in  the  admission  of 
all  evidence  admitted  in  the  case  to  show  the  depreciation 
in  the  value  of  this  property  occasioned  by  the  loss  of  custom 
and  the  interference  to  public  travel  on  Monroe  street  by  the 
creation  or  the  operation  of  these  railroads  across  it,  and 
equally  that  the  court  erred  in  its  general  charge  to  the 
jury,  especially  because  the  court  has  placed  the  case  before 
the  jury  upon  the  theory  that  these  obstructions  at  that 
point  were  an  obstruction  to  the  access  of  the  plaintiff  to 
his  premises  from  the  public  street;  and  the  court  like- 
wise erred  in  its  refusal  to  give  certain  requests  askod  by 
the  defendant  below,  especially  requests  Ncs.  1,  4,  6,  and 
7.  By  this  we  do  not  mean  to  hold  that  the  plaintiff  may 
not  have  sustained  damage  by  reason  Df  the  smoke,  cinders, 
fire,  or  noise  coming  from  the  operation  of  these  tracks  up- 
on this  street,  provided  it  may  be  shown  somewhat  approx- 
imately the  amount  of  such  damage  directly  attributable  to 
the  defendant  and  its  operation  of  these  tracks,  and  its  cars 
thereon  in  crossing  the  street,  and  as  distinguished  from  like 
inconveniences  and  nuisances  occasioned  by  the  numerous 
other  railroad  tracks  at  the  other  places  where  they  are  lo- 
cated in  and  about  his  mill. 

We  find  no  other  errors  in  the  record,  and  reverse  the 
judgment  on  the  grounds  stated. 

J,  H,  Tyler  and  Jessie  Vickery,  Attorneys  for  Plaintiff 
in  Error. 

(?.  T.  Stewart  and  Andrews  Bros.,  Attorneys  for  De- 
fendant in  Error. 

(First  Circuit— Clermont  Co., O., Circuit  Court— Oct.  Term,  1897). 

Befrre    Cox,  Smith    and    Swing,  J  J. 

THE  STAIE  OF  OHIO  EX    BEL.  WELSH  v.    THE    BOART> 
OF  EDUCATION  OF   TATE  TOWNSHIP. 

Access  to  school  by  children — Bridge  asked  for -^Insufficient  aver- 
ments in  petition — 

1.    The  petition    m  this  case  does  oot  state  a  good  cause  of  ac- 
tion against  the  defendants   for  the  reason  that   it   does  not 
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allege  facts  which  show  that  the  iQiprovement  which  it  is 
sought  to  require  the  board  of  education  to  erect,  was  neces- 
sary for  the  comfort  or  convenience  of  any  of  the  school  dis- 
trict attending  the  public  school  therein. 

Same — Discretion  of  Board  in  administrative  functions  not  to   be 
interfered  with  by  court— 

2.  Even  if  it  had  appeared  in  the  petition  that  such  Was  the 
case,  and  there  was  any  statute  mandatory  in  its  character, 
or  which  gave  the  right  to  the  board  of  education  to  m§kke 
such  an  improvement,  (which  is  not  the  case),  the  decision 
of  the  question  whether  such  an  improvement  should  be 
made  at  all,  or  at  any  particular  place,  is  one  of  the  admin- 
istrative functions  of  such  board,  and  its  discretion  in  the 
matter  can  not  be  controlled  by  the  courts  by  a  suit  for  man- 
damus. 


Error  to  the  Court  of  Common  Pleas  of  Clermont  county. 

Smith,  J. 

In  this  case  it  is  assigned  for  error  that  the  court  of  com- 
mon pleas  erred  in  sastaining  the  demurrer  of  the  defend- 
ant below  to  the  petition  of  the  relator,  and  on  failure  to 
amend,  in  dismissing  the  action.  Was  there  error  in  this 
raling  ? 

In  substance  the  petition  alleged,  that  the  relator  was  a 
resident  of  sab-school  district  No.  2,  Tate  township,  Cler- 
mont county,  Ohio;  the  owner  of  real  estate  therein,  and  a 
tax  payer  therein.  That  he  had  a  daughter  thirteen  years 
of  age  living  with  him  and  constituting  a  part  of  his  family, 
and  entitled  to  all  the  rights,  privileges  and  conveniences 
provided  for  her  by  the  school  laws  of  the  state  and  that 
the  defendant  is  the  duly  organized  and  acting  board  of 
education  of  said  Tate  township. 

The  petition  of  the  relator  further  avers  that  the  defend, 
ant  has  failed,  neglected  and  refused,  and  still  refuses, 
though  often  requested  so  to  do,  to  make  provision  neces- 
sary for  the  convenience  and  prosperity  of  the  school  now 
being  taught  in  said  sub-district,  in  this,  to-wit:  to  pro- 
vide any  means  of  crossing  Poplar  creek,  at  the  public   road 
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cioBsing  of  said  creek,near  the  school  house  Id  which  school 
is  taught  in  said  sub-district,  although  said  creek  is  im- 
passable a  part  of  the  school  year  for  thti  children  of  the 
relator  and  a  number  of  other  children  of  school  age  re- 
siding in  said  sub-district,  who  are  compelled  to  cross  said 
creek  in  order  to  attend  said  school;  that  there  is  no  bridge, 
foot  track,  or  other  means  provided  for  crossing  said  creek 
within  said  district,  nor  has  there  been  any  during  the 
present  school  year,  although  a  foot  track,  or  other  means 
of  crossing  has  been,  and  still  is  necessary  in  order  that  the* 
children  of  school  age  in  said  district  may  attend  the  public 
schools  therein. 

He  further  alleges  that  there  is  money  in  the  treasury  of 
the  defendant  to  the  credit  of  the  fund  out  of  which  the  ex- 
pense  of  providing  said  crossing  could  be  paid,  suflScient 
for  that  purpose,  and  not  otherwise  appropriated. 

Therefore  he  prayed  that  a  writ  of  mandamus  may  issue 
requiring  the  board  to  provide  a  means  of  crossing  the  said 
creek,  in  said  district,  at  the  public  load-crossing  of  said 
creek,  near  the  school  house  in  said  sub-district,  and  for 
other  relief. 

Even  if  it  be  considered  that  in  a  proper  case,  and 
where  it  clearly  appears  that  a  board  of  education  has 
failed  and  refused,  on  proper  request,  to  make  pro- 
vision necessary  for  the  comfort  and  convenience  of  the 
scholars  (or  part  of  them)  in  a  particular  district  by  the 
making  of  an  improvement  like  that  sought  in  this  case, 
we  are  of  the  opinion  that  on  the  averments  of  this  petition, 
a  good  cause  of  action  is  not  stated.  In  the  first  place,  it 
■should  appear  that  such  an  improvement  is  necessary,  and 
this  does  not  appear  in  this  case.  It  is  averred  that  said 
creek  is  impassable  for  a  part  of  the  school  year,  at  the 
public  road-crossing  thereof,  near  the  school  house  in  ques- 
tion, but  for  how  much  of  said  school  year  does  not  appear. 
It  may  be  only  for  an  hour,  a  day,    or  a  few   days.     It   is 
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farther  averred  that  there  is  no  bridge,  foot  track,  or  other 
means  provided  for  crossing  said  creek  within  said  district. 
For  all  that  appears  there  maj  be  already  such  a  crossing 
outside  of  the  district,  and  which  would  be  just  as  conven- 
ient for  the  children  who  have  to  cross  the  stream  as  a 
bridge  at  the  public  crossing  referred  to.  In  the  second 
place,  we  see  no  provision  of  the  statute,  mandatory  in  its 
character  or  otherwise,  which  requires  or  authorizes  boards 
of  education  to  make  any  such  improvement,  or  give  to  it 
any  power  to  erect  a  bridge  over  or  along  a  public  highway, 
or  condemn  the  right  to  do  so.  But  even  if  the  petition 
contained  facts  which  showed  that  the  bridge  at  this  point 
was  necessarv,  and  the  law  conferred  unon  the  board  of 
education  the  right  to  erect  such  structure  at  this  point,  we 
think  the  case  of  State  ex  rel.  v.  County  Commissioners,  vol. 
49  Ohio  St.,  801,  affirming  the  judgment  of  this  court, 
shows  that  an  action  of  this  kind  can  not  be  maintained. 
It  is  there  held,  that  '4he  expediency  of  the  construction  or 
repairs  of  a  bridge  under  sec.  4938,  Rev.  Stats.,  rests  in 
the  administative  discretion  .  of  the  county  commissioners, 
and  such  discretion  can  not  be  controlled  by  mandamus.'* 

The  principle  decided  in  that  case  applies  much  more 
fltrongly  to  this.  Sec.  4938,  is  much  more  mandatory  id  its 
terms  requiring  the  commissioners  to  build  and,  keep  in  re- 
pair all  necessary  bridges  in  the  county  on  county  roads, 
(and  it  was  conceedf*d  that  the  bridge  there  in  controversy 
was  a  necessary  one),  than  any  statute  providing  for  im- 
provements for  school  houses, by  boards  of  education.  And 
yet  the  court  held  that  the  question  whether  a  particular 
bridge  shall  be  constructed  by  them,  was  for  the  determin- 
ation of  the  commissioners,  in  the  exercise  of  their  admin- 
istrative functions. 

For  these  reasons  the  judgment  of  the  court  of  common 
pleas  will  be  affirmed. 

Frazier  &  Hicks^  for  Plaintiff  in  Error. 

NicholSj  Pros.  Atty.,  for  Defendant  in  Error. 
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(Sixth  Circuit— Lucas  Co.,   0.,  Circuit  Court— Oct.    Term,   1897.) 

Before  King^'^fiayDes  and'Parker,  J  J. 
LESLIE  L.  BARNES,  v.  THE  STATE   OF  OHIO. 


Perjury— What  indictment  need  not  aver— 
1«  In  an  iudictmeot  for  perjury  it  is  not  necessary  to  allege; 
a.  Whether  the  alleged  false  testimony  was  given   orally^orjn  writ- 
ing. 
&t  Such  facts  as  will  show  that  the  same  was  material. 

Same — Disposition  of  ease—What  evidence  suffldent^- 

2.  On  the  trial  of  such    indictment,    the   state   need   not   offer   the 

journal  entry  to  show  the  trial  and  disposition  of  the  case  in 
which  the  alleged  false  testimony  was  given,  it  having  shown,  by 
the  records  of  the  court,  the  pendency  of  such  case, 'and  by  oral 
evidence, given  without  objection,  the  trial  thereof. 

Same— Materiality  of  false  statement— 

3.  Evidence  which  might  affect  or  influence   a   court   or   jury  in    a 

given  case,  is  material    to  the  issue  therein. 

Same— Materiality — 

4.  On  the  trial  of  one  charged  with  perjury,  it  is  not  error  to  exclude 

evidence  offered  by  him  to  show  that  the  court  did  not  consider 
the  alleged  false  testimony  in  giving  its  judgment  in  such    case. 

Same—Materiality  question  of  law — 

5.  Whether  certain  testimony  is  material  to   an    issue   on    trial,  is  a 

question  of  law,  and  not  of  fact. 


Error  to  the  Court  of  Oommon  Pleas  of  Lncas  county. 

KiNtf,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the 
court  of  common  pleas  in  an  action  in  which  the  state  of 
Ohio  prosecuted  Leslie  L.  Barnes  for  the  crime  of  perjury* 
He  was  convicted  in  the  court  of  common  pleab,  and  sen- 
tenced to  a  term  in  the  penitentiary,  and  it  is  claimed  here 
that  several  errors  occurred  in  that  court  in  the  course  of 
his  trial  which  were  prejudicial  to  him,  and  for  which  the 
judgment  should  be  reversed.  Some  of  these  I  will  notice 
later. 

The  indictment   charged,  in  substance,  that  Barnes  had 
testified  in  an  action  brought  by  him   against  his   wife  for 
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divorce;  that  be  bad  do  acquaintance  with  one  Adams,  alia» 
Wight,  before  October  17,  1896;  nor  had  he  met  him  after 
November  18,  1896,  more  than  foar  times;  and  that  said 
statements  under  oath  were  false,  and  were  material. 

To  this  indictment  the  defendant  pleaded  not  guilty. 
Shortly  after,  and  at  the  same  term  of  conrt,  the  case  came 
on  for  trial.  The  jary  disagreed,  and  at  the  following  teriD 
it  was  again  tried,  and  resulted  in  the  verdict  which  this 
proceeding  seeks  to  have  set  aside. 

It  is  urged  that  this  indictment  is  insufficient,  because  it 
*does  not  aver  whether  the  oath  or  the  matter  deposed  and 
declared  in  the  indictment  was  orally  deposed,  or  in  writing; 
and  second,  that  there  is  no  matter  pleaded  in  the  indict- 
ment which  would  show  upon  the  face  of  it  that  the  alleged 
false  testimony  given  in  the  case  referred  to  was  material  to 
the  issues  in  that  case;  and  third,  it  is  said  that  the  in- 
nuendoes are  insufficient  and  are  not  connected  with  the 
matter  pleaded.  To  the  last  of  these  I  need  only  bay  that 
we  do  not  think  there  is  any  material  difficulty  with  the  in- 
nuendoes, the  objection  mainly  being  to  the  innuendo  which 
states  that  the  statement  made  by  him  that  he  had  not  seeD 
Myron  Wight  before  he  came  to  Barnes  to  rent  a  room, 
or  came  to  his  apartments  to  rent  a  room,  does  not  sustainr 
the  innuendo  that  he  meant  thereby  that  he  had  not  seen 
him  before  the  17th.  day  of  October;  but  the  allegations 
denying  the  truth  of  these  statements  in  the  indictment 
show  that  in  both  respects  they  were  false.  In  other  words,, 
the  statement  that  he  had  not  seen  him  before  became  to  his 
apartment  was  false,and  he  had  not  seen  him  before  the  17tb/ 
day  of  Oct.,  was  likewise  a  false  statement.  So  far  as  the 
indictment  itself  is  concerned,  in  the  absence  of  a  motion  to^ 
qdash,  or  demurrer,  we  think  it  is  suffident  to  put  the  de- 
fendant on  trial. 

As  to  whether  the  indictment  should  have  stated  whether 
the  words  were  orally  deposed,  or  in  writing,    and   whether 
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it  is  suBScient  apoa  its  fa::e  to  show  the  materiality  of  the 
statements,  and  that  the  statements  are  material,  it  is,  I 
think,  sufficient  to  say  that  it  is  covered  by  sec.  6897, 
which  I  will  read: 

"Whoever,  either  verbally,  or  in  writing,  on  oath  law- 
fully administered,  willfully  and  corruptly  states  a  false- 
hood, as  to  any  material  matter,  in  a  proceeding  before  any 
court,  tribunal,  or  officer  created  by  law,  or  in  any  manner 
in  relation  to  which  an  oath  is  authorized  by  la^^,  is  guilty 
of  perjury." 

In  that  connection  I  will  read  sec.  7221: 

*'In  an  indictment  for  perjury,  or  for  subornation  of  per- 
jury, it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offense  charged,  and  before  which  court  or  authority  the 
oath  was  taken,  averring  such  court  or  authority  to  have  full 
power  to  administer  the  oath,  together  with  the  proper 
averments  to  falsify  thematter  where  the  perjury  is  assigned, 
without  setting  forth  any  part  of  any  record  or  proceeding, 
or  the  commission  or  authority  of  the  court,  or  other  author- 
ity, before  which  the  perjury  was  committed.'' 

The  statute  says  that  if  he  does  this  either  verbally  or  in 
writing,  or  if  the  oath  be  as  to  any  matter  material  in  a  pro- 
ceeding— not  necessarily  a  cause,  but  any  proceeding — that 
it  will  be  sufficient  to  allege  generally  what  the  matter  was 
which  is  claimed  to  be  false,  and  averring  that  it  was  false, 
without  setting  forth  any  part  of  the  record.  There  would 
be  some  reason,  perhaps,  for  saying  whether  it  was  verbal 
or  in  writing,  but  at  the  same  time  we  are  not  prepared  to 
bold,  since  the  forms  laid  down  in  Wilson's  Criminal  Oode 
do  not  put  those  words  in,  nor  do  they  allege  any  facts 
which  show  upon  the  face  of  the  indictment  that  the  indict- 
ment itself  was  material.  But  on  the  matter  of  form  we 
think  the  case  of  Dilcher  v.  The  State,  89  Ohio  St., 
130,  in  which  the  indictment  is  set  forth  in  full,  is  an 
authority  to  the  effect  that  it  is  not  necessary  to  allege 
either  of  those  things.     That  was  an  indictment  for  testify- 
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iDg  falsely,  and  there  is  in  that  indictment  no  allegation 
that  the  words  were  verbal  or  in  writing.  There  are  no  al- 
legations of  fact  showitig  that  they  were  material  other  than 
the  single  allegation  that  they  were  material.  It  is  said  that 
is  a  conclusion  of  law,  bat  it  is  the  language  of  the  statute 
in  that  respect,  and  taking  the  statute  which  defines  the 
crime  in  connection  with  the  last  statute  which  I  read,  and 
we  think  it  is  the  intention  of  the  legislature  to  say  that  it 
would  not  be  necessary  to  set  forth  all  these  facts  which 
would  go  to  show  why  or  wher«;in  the  testimony  claimed  to 
have  been  false,  was  material  in  the  proceeding  before  the 
court.  It  will  be  noticed  in  the  case  in  39  Ohio  St.,  that 
the  indictment  was  almost  in  the  language  of  the  one  in 
this  case.     The  court  say  on  page  134: 

^'Tt  is  not  necessary  to  aver  wherein  the  alleged  false 
testimony  was  material;  it  is  suflScient  to  allege  generally 
that  it  was  material,  and  the  indictment  need  not  charge 
more  than  is  necessary  to  adeqfiately  express  the  offense. 
It  is  not  necessary  that  the  testimony  upon  which  perjury 
can  be  predicated,  must  have  the  effect,  if  true,  of  establish- 
ing or  deciding  the  matter  in  issue.  It  is  sufficient  if  it 
has  a  legitimate  bearing  on  that  issue.  If  it  tends,  within 
the  rules  of  law,  to  influence  the  court  or  jury  in  deciding 
the  issue,  it  is  material." 

So  we  think  the  objections  to  the  indictment  cannot  be 
sustained. 

As  I  have  said,  the  defendant  pleaded  not  guilty, and  went 
to  trial,  without  making  any  motion  or  demurrer  to  the  in- 
dictment. On  the  trial  a  number  of  witnesses  were  called 
on  both  sides  to  show  that,  on  the  13th.  day  of  January,  • 
1896,  there  was  on  trial  in  the  court  of  common  pleas  of 
this  county,  Judge  L.  W.  Morris  presiding,  a  case  of  di* 
vorce  and  alimony  in  which  the  plaintiff  in  error  was  plain- 
tiff and  his  wife  at  that  time  was  the  defendant.  These 
'  witnesses  were  called,  five  of  them  for  the  state,  and  testified 
that  they  were  present  in  court;  that  the  case  was  called  for 
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trial;  that  it  was  tried;  that  the  plaintiff  in  error  here^was 
called  as  a  witness;  that  he  was  sworn.  One  of  them,  per- 
haps, oulj  testified  to  the  fact  that  he  was  sworn,  but  the 
others  all  testified  that  he  was  called  as  a  witness,  and  that 
he  testified.  And  they  proceed  then  to  prove  all  these  alle- 
gations  of  material  facts  contained  in  the  indictment  in  the 
testimony  of  Mr.  Barnes.  No  objection  was  made  to  any  of 
that  testimony  by  the  defendant  upon  any  grounds  that  are 
urged  here,  and  in  fact,no  objection  was  made  to  any  of  the 
witnesses  stating  the  fact  that  the  case,  naming  it,  was  tried 
in  the  court  of  common  pleas.  The  defense  proceeded  to 
introduce  as  many  more  witnesses,  and  they  called  at  least 
five  other  witnesses,  who  testified  that  they  were  present  in 
the  same  court  room,  before  the  same  judge,  and  on  the 
same  day,  and  that  they  heard  the  testimony  in  the  case  on 
trial — that  of  Leslie  L.  Barnes  v.  Cora  E.  Barnes, — and 
that  they  heard  the  plaintiff  in  that  case  and  the  defendant 
in  the  criminal  case,  Barney,  testify.  In  addition  to  that, 
the  state  offered  the  petition  and  answer  in  the  divorce  case, 
also  a  copy  of  the  appearance  docket;  but  it  did  not  offer 
the  journal  entry  of. the  court — for  a  complete  record  had 
not  been  made — showing  the  trial  or  the  disposition  of  the 
case  of  Barnes  v.  Barnes;  and  it  is  urged  that  the  fact  re- 
quired to  be  proved  in  order  to  maintain  the  prosecution  on 
this  indictment,  that  the  case  of  Barnes  v.  Barnes  was  then 
and  there  and  in  that  court  pending,  and  then  and  there 
and  in  that  court  tried,  can  only  be  proved  by  the  records 
of  the  court  of  common  pleas,  and  that  there  is  no  such  rec- 
ord here.  I  think  that  part  of  the  record  admitted  does 
not  show  the  trial  of  the  case  of  Barnes  v.  Barnes,  in  the 
court  of  common  pleas,  on  the  13th  of  January,  1896;  it 
does.show,  however,  that  such  a  case  was  commenced,  and 
that  it  was  pending  in  the  court  of  common  pleas  a  short 
time  before;  but  it  does  not  show  what  disposition  was 
made  of  it.      In  the  light  of   that   record,    then,    the   s^ate 
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offered  certain  witoesses,  and  they,  without  objection, testified 
that  that  case  was  called  for  trial,  and  tried  apon  the  testi- 
mony that  was  offered  in  the  case,  and  decided  by  the  court. 
And  the  defense  offered  as  many  more  witnesses  to  prove 
the  same  fact.  Now,  upon  error,  can  the  plaintiff  in  error 
bare  avail  himself  of  the  objection  that  there  was  not  offered 
evidence  of  record?  We  think  not.  We  think  if  that  was 
a  pertinent  objection,  he  should  have  made  it  at  the  time  of 
tbe  introduction  of  the  state's  testimony,  or  at  least  before 
be  entered  upon  his  defense;  that  he  has  waived  it,  if  it  be 
a  pertinent  objection;  but  we  hardly  think  it  is  a  pertinent 
objection  in  the  light  of  the  condition  of  this  record.  This 
case  was  shown  by  the  records  to  have  been  pending  in  the 
court  of  common  pleas  shortly  before  the  trial,  the  precise 
day  it  is  not  necessary  to  recite;  as  there  was  nothing  in  the 
record  to  shov  the  disposition  of  it,  the  presumption  would 
arise  that  it  was  still  pending'on  the  18th  day  of  January. 
Tbe  fact  of  the  trial  of  that  case  before  Judge  Morris,  it 
eeems  to  us,  could  have  been  proved  by  witnesses  orally — 
certainly  proved  by  them  if  no  objection  was  made  to  that 
class  of  testimony;  and  this  record  abundantly  supports  the 
fact,  both  on  the  part  of  the  state  and  on  the  part  of  the 
defense;  for  these  witnesses  are  asked,  all  of  them,  if  they 
were  present  in  the  court  of  common  pleas  when  the  proceed- 
ing — using  the  precise  word  which  is  named  in  the  statute, 
a  ^'proceeding" — in  which  tbe  case  of  Barnes  v.  Barnes 
was  on  trial  or  hearing  before  Judge  Morris.  They  say  it 
was.  We  do  not  think  it  would  be  a  justifiable  holding  to 
say  that  with  the  record  in  that  condition,  showing  abso- 
lutely the  pendency  of  the  case  a  short  time  before  this 
trial,  showing  by  witnesses  offered  here  without  objection, 
and  on  the  part  of  the  defense  as  well,  its  actual  trial,  that 
there  is  no  proof  here  of  a  trial  of  that  case  on  the  13th  of 
January,  1896. 

No  question  was  made  of  that    until    the   court   came   to 
charge  the  jury — and  I  may  as  well  notice  that  at  this  point 
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— when  the  defendant's  colinsel  requested  the   court  to  say 
to  the  jury  that — 

**A8  a  matter  of  law  that  an  essential  element  of  the  proof 
in  this  case  is  that  the  alleged  false  testimony  was  given  in 
a  cause  on  trial  in  the  court  of  common  pleas  of  Lucas 
county.  Before  the  jury  can  so  find,  there  must  be  sufficient 
evidence  to  that  effect;  and  oral  evidence  that  a  trial  was 
pending  would  not  be  sufficient.  Such  fact  must  be  estab- 
lished by  the  journal  or  other  record  evidence;  and  unless; 
such  evidence  was  produced,  the  jury  must  acquit." 

2.  *'The  jury  are  instructed  as  a  matter  of  law,  that  no 
legal  01  sufficient  evidence  has  been  offered  in  this  case  that 
the  case  of  Leslie  L.  Barnes  v.  Cora  E.  Barnes  was  on  trial 
at  the  time  it  is  alleged  in  the  indictment  the  alleged  false 
testimony  was  given.'' 

Those  requests  were  made  upon  that  point,  and  the  court 
refused  to  give  them.     I  have  said,  we  do  not  think    it  was 
error  for  which  this  judgment  should  be  reversed  in  refus- 
^  ing  to  give  those   requests  as  made. 

Many  questions  have  been  argued  bearing  upon  the  ma- 
teriality of  these  statements  contained  in  the  indictment. 
It  is  urged  in  the  argument,  that  conceding  that  Barnes 
testified  as  alleged  in  the  indictment,  still  it  was  not  ma- 
terial. The  case  of  Barnes  v.  Barnes  was  an  action  for  di- 
vorce, and  fhe  allegation  of  the  plaintiff  in  his  petition  was 
that  his  wife  was  guilty  of  adultery  with  one  Adams;  and 
the  proof  in  the  case  tended  to  show  that  on  a  certain 
occasion  in  November  Barnes  went  to  his  apartments  or 
rooms  in  the  Schmidt  building  in  company  with  some  other 
persona,  and  caught  or  found  Adams,  as  he  called  him  at 
that  time  and  as  he  was  tben  known,  in  a  room  with  his 
wife  in  a  position  and  situation  that  was  at  least  compromis-' 
ing  to  her.  On  the  trial  he  was  asked  about  bis  acquaint- 
ance with  Mr.  Adams,  perhaps  on  cross-examination,  possi- 
bly in  chief,  or  both,  and  be  testified  that  the  first  time 
that  he  saw  Mr.  Adams  was  when  he  came  to  see  him  where 
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he  was  at  work  at  the  court  house,  aud  inquired  of  him  for 
rooms,  and  he  told  him  to  go  and  see  his  wife  at  their 
apartments,  and  see  whether  she  had  any  room  that  she 
would  rent  him;  that  that  was  on  the  17tb.  of  October,  as 
fixer]  by  the  proof  in  the  case.  He  testified  further  in  that 
ense,  that  he  never  had  known  Adams  before.  The  state  in 
this  case  ofiPered  evidence  tending  to  show  that  Mr.  Barnes 
bad  known  Mr.  Adams  sometime  before,  and  that  Mr. 
Adams'  real  name  was  Myron  Wight:  that  Barnes  knew  it; 
that  he  had  associated  with  him  before;  that  Barnes  intro-' 
duced  Wight  to  his  wife  under  the  name  of  Adams,  know- 
ing that  his  name  was  Wight.  Barnes  also  testified  in  the 
divorce  case,  it  is  claimed,  that  after  this  occasion  when  he 
had  found  Adams  in  his  wife's  room  and  then  had  expressed 
his  dissatisfaction  with  the  proceeding,  he  had  had  no  other 
acquaintance  with  him  other  than  that  he  had  casually  met 
him  not  exceeding  four  times.  The  state  in  this  case  offered 
evidence  tending  to  show  that  he  had  met  him  frequently, 
and  a  great  many  more  than  four  times;  that  he  had  dined 
with  him;  they  had  been  together  in  a  room  which  Mr. 
Barnes  afterwards  occupied,  and  that  they  were  acquaint- 
ances. Now,  as  we  have  already  held,  it  was  unnecessary 
to  set  out  all  those  things  in  the  indictment  to  show  it  as 
material  in  the  divorce  case  to  inquire  of  Mr.  Barnes  to 
testify  as  to  his  acquaintance  and  relationship  with  this 
man;  but  it  was  upon  the  trial  of  the  divorce  case  certainly 
pertinent  to  show  the  relations  that  existed  between  these 
men,  and  that  regardless  of  whether  the  defendant  in  that 
case  had  in  her  answer  alleged  that  this  divorce  was  a  matter 
of  conspiracy  between  her  husband  and  this  man,  or  a 
matter  of  connivance,  or  a  criminal  matter,  or  anything  of 
that  sort.  It  was  material  for  the  court  trying  that  case  to 
have  inquired  of  its  own  motion,  and  to  have  satisfied  itself 
whether  this  man  Wight,  who  came  upon  the  witness  stand 
and  testified,  and  this  man  Barnes,  who  testified  to  those 
acts   which    pointed    at     least   towards   adultery,    testified 
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to  a  transaction  that  was  bona  fide,  without  the  consent  and 
knowledge  of  the  husband,  or  whether  it  was  a  thing  he  had 
some  knowledge  of,  and  which  he  had  winked  at.   This  was 
certainly  naaterial.   Counsel  might   have   inquired,    and    if 
they  did  not,  the  court  might  have  inquired  of   him — for  it 
was  the  duty  of  the  court  to  ascertian  whether  the  proceed- 
ing in  divorce  was  prosecuted  honorably  and  in  good  faith — 
as  to  these  things.   If  Mr.  Barnes   on  the  witness  stand,  in 
answer  to  the  question  as  to  his  acquaintance  with  this  man 
Adams  had  said  *'I  don't  know  him;  I  never  saw  him  until 
October   17th,"  that   of  course   precluded  the  necessity  of 
making   any  further  inquiry  as  to  his  acquaintanceship.    If 
that  was   true,  it  was  certainly  material.    As  said  in  the  39 
OhioSt. ,  134,  it  is  sufficient  if  this  testimony    has   a  legiti- 
mate bearing  on  the  issue — if  it  tends,  within  the   rules   of 
law, to  influence  the  court  or  jury  in  deciding  the  issue,it  is 
material.     In    that   case   it   was  alleged  that  a   person  was 
presumed    to    be   dead,  not    having    been    seen    for   seven 
jears,  and  upon  the  trial  the  witness  who  was  charged  with 
perjury  testified  that  he  had  met  him,  that    he    had    talked 
with  him;  that  they  met  three  or  four  times,   and  that  they 
sat  down  and  discussed  matter8,and  that  he  knew  the  person 
alleged  to  be  absent  well,  and  they  had  ^frequent  conversa- 
tions during  a  period  of  some   three   or   four   days.       The 
matter  charged  in  the  indictment  was  tliat  he  had   said  that 
he  bad  met  him  three  or  four  times,  and  the  allegation   was 
in  denying  that,  that  he  had    not   met   him   several   times, 
and  did  not  haVe     any  mutual    recognition,    well    knowing 
that  the  statements   he    made   were   false.     It  was   alleged 
that  they  were  not  material.    The  question  was  whether  the 
man  was  alive  or  not,  not  whether  he  met  him  three  or  four 
times,  or  where  he  met  him.  But  the  court  said — 

"'The  material  inquiry  in  the  Meigs  county  case, as  shown 
by  the  evidence  on  the  trial,  was  whether  Martin  was  alive — 
whether  he  had  been  seen  or  heard  from^during  the  preced- 
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ing  seven  jears.  Stewart's  testimony  that  be  had  seen 
him,  without  fixing  time,  place,  or  circumstances,  might 
have  been  wholly  insufficient.  To  corroborate  and  strengthen 
that  statement  he  said  he  saw  him,  not  once,  in  passing,  a 
long  time  before,  at  a  distance  (that  would  leave  room  for 
a  conclusion  of  mistaken  identity),  but  several  times,  on 
two  or  three  different  days,  at  Deer  Lodge,  in  September, 
1880,  that  they  had  spoken  together,  and  mutually  recog- 
nized each  other.  The  legitimate  effect  of  each  one  uf  these 
statements  was  to  strengthen  his  testimony  as  to  the  main 
fact,  to  make  it  impossible  that  he  could  be  mistaken.  Each 
one,  was  in  that  sense,  and  within  the  rule  stated,  material  to 
the  issue  being  tried,  and  being  so  material  they  were 
divisible,  and  perjury  may  be  predicated  on  each.*' 

We  think  that  is  clearly  material.  In  the  course  of  the 
trial  it  was  sought  to  show  by  Judge  Morris,  having  shown 
that  he  was  the  judge  before  whom  the  proceeding  was  had 
that  the  statement  of  Barnes  on  the  trial  of  the  divorce  case 
did  not  affect  his  mind  in  rendering  the  decision  which  he 
did  render,  and  that  his  judicial  opinion  and  his  judgment 
had  been  made  up  from  other  evidence  in  the  case.  That 
was  objected  to,  and  the  court  sustained  the  objection.  We 
hardly  see  how  that  could  have  been  competent.  The  only 
question  to  be  determined — and  that  is  to  be  determined 
partly  by  the  court  and  partly  by  the  jury — in  this  case 
was,  whether  the  evidence  in  question  might  have  affected 
the  decision;  and  if  it  was  material  evidence,  it  follows  as  a 
matter  of  law  that  it  might  affect  the  decision,  because  no 
evidence  is  supposed  to  be  admitted  except  it  is  ma- 
terial, and  it  is  admitted  only  because  it  will  affect  the  de- 
cision  of  the  case.  It  only  becomes  material  because  it  might 
affect  the  decision.  That  makes  it  material.  So  it  was 
competent  to  inquire  of  Mr.  Barnes  if  he  had  known  Ad- 
ams or  Wight  before;  and  if  we  should  assume  that  the 
proof  offered  by  the  State  in  this  case  is  correct,    that   Mr. 

VOL.   XV. -♦S 

[OOPTBIOHT,   1898,  BT  CARL  6.    JAHN.  ] 


24  CIRCUIT  COURIS  OF  OHIO.         vol.  xv. 

Baroee  v.  State  of  Ohio. 

Barnes  did  know  Wight  before  the  time  Barnes   testified  in 
the  divorce  case  as  his  first  acquaintance,  and  if  Barnes  had 
testified  in  that  case  as  to  all  of  his  acquaintance  with    Mr. 
Wight,  and  had  informed  the  court  that  he  knew   his   real 
and  true  name  was  not  Adams;  that  he  knew  it  was  Wight, 
and  that  he  had  taken  him  into  his  family  with   the   knowl- 
edge that  he  had  given  a  false  najie,  it  is  quite  certain  that 
that  would  have  been  exceedingly  material,  and  would  prob. 
ably  have  had  some  effect  upon  the  opinion  and    decision  of 
the  court.     But  when  Mr.  Barnes  said  he  didn't  know  him, 
and  had  never  seen   him   before  and   had  never  seen    him 
afterwards  to  have  any  acquaintance  with  him,  after  he  had 
discovered  his  relations  with  his  wife,    that  shut  off,   as   I 
say,  inquiry.      It  may  be  true  that  the  divorce   which    was 
in  fact  granted  in  that  action  was  not  granted  upon  the  tes- 
timony of  Mr.  Barnes,  but  upon  other  testimony   which  the 
court  thought,  under  the  circumstances,  more  credible;  but 
if  the  theory  of  the  state  in  this  case  could  have  been    fully 
and  clearly  presented  to  the  court  in  the  divorce  cnse,  it  may 
be  that  the  court  would  not  have  granted  the  divorce  at  all. 
But  whether  the  court  would  or  would  not,   still  it    remains 
true  that  the  relations  of  this  man  Wight  were   material    to 
the  issue  tried  in  the  divorce  case,  and  that   whether    there 
was  any  answer  tiled  or  not.    It  would  not  be  competent  for 
the  defense  to  show  that  the  court  would  have   decided    the 
case  in  the  same  way  whether  Barnes  testified  as  he  did,  or 
not.   The  court   could    not   very    well   say    what  he    would 
have  done  in  the  divorce  case  if  Barnes  had   told   what    the 
State  claimed  here  was  the  truth,   because  the  court  decided 
the  case  upon  the  testimony  it  had.     This  is  all  I  need    to 
say  about  the  testimony  in  the  t^ase.   It  is  claimed,   that  the 
defense  were  unnecessarily    restricted  in  offering  testimony; 
that  they  should  have   been    allowed  greater  latitute.      We 
do  not  discover  in   that  anything    to  the  prejudice    of   the 
defendant. 


I 
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It  is  claimed  that  the  charge  is  erroneous,  because  the 
court,  among  other  things,  left  the  question  of  the  materi- 
ality of  these  statements  to  the  jury.  A  careful  reading  of 
the  charge  does  not  indicate  that  the  court  did  quite  that. 
The  court  said  to  the  jury,  after  discus&ing  several  things 
¥7hich  it  was  necessary  for  them  to  find — 

'"If  }ou  are  satisfied  beyond  a  reasonable  doubt  that  the 
statements  alleged  in  the  indictment,  or  any  one  or  more  of 
such  statements,  were  so  made  by  the  defendant  substantially 
as  alleged,  you  will  then  consider  and  determine  from  the- 
evidence  whether  or  not  such  statement  or  statements  were 
upon  a  matter  that  was  material  in  the  trial  of  the  divorce 
case. '  * 

The  court  then  proceeds  to  state  what  had  been  said  with 
reference  to  the  issue  in  the  divorce  case,  and  says: 

'^  If,  therefore,  you  find  that  upon  the  trial  of  the  divorce 
case  there  was  evidence  that  Myron  Wight  was  the  person 
described  in  the  petition  as  Oeorge  Adams,  and  that  Wight, 
alias  Adams,  went  to  the  rooms  of  Barne?  in  the  Schmidt 
building  to  rent  a  room  on  the  17th  day  of  October,  1896, 
then  I  say  to  you  as  a  matter  of  law  that  the  second,  third, 
and  fourth  statements  alleged  to  have  been  made  by  the  de- 
fendant, if  they  were  made,  were  each  material  statements, 
and  were  each  upon  a  matter  that  was  material  to  the  issues 
in  the  divorce  case." 

And  then  he  discusses  that  further,  illustiating  to  the  jury 
bow  it  could  be  material,  and  says: 

"And  if  yon  fiad  that  there  was  such  evidence,  then,  as 
I  have  said,  the  second,  third,  and  fourth  alleged  state- 
ments were  each  material  statements,  and  the  first  alleged 
statement  was  material  only  in  case  it  was  made  in  immedi- 
ate connection  with  the  further  statement  that  he  was  not 
acquainted  with  Wight  before  October  17,  1890,  or  in  case 
it  was  made  in  answer  to  an  inquiry  as  to  how  long  he  had 
known  or  been  acquainted  with  Wight  before  said  time." 

''In  determining  whether  or  not  the  alleged  testimony  of 
the  defendant  on  the  trial  of  the  divorce  case  was  material, 
you  are  not  to  consider  or  determine  whether  such  testimony 
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did  or  did  not  affect  the  result  of  that  ease.  The  qaestion 
io  this  coDDection  is  not  whether  the  alleged  testimony  of 
the  defendant  was  deemed  wortLy  or  unworthy  of  considera- 
tion or  belief,  but  the  question  is,  was  it  pertinent  to  the 
issue,  and  upon  a  material  matter?" 

''I  have  given  you  the  law  upon  that  subject  by  which 
you  must  be  governed  in  this  case.  You  must  accept  and 
apply  the  law  as  given  to  you  by  the  court." 

It  cannot  be  fairly  said  that  the  court  left  the  question  of 
.  the  materiality  of  the  statements  to  the  jury.  But  if  the 
court  did,  is  the  plaintiff  in  error  prejudiced  thereby?  If 
these  statements  as  a  matter  of  law  are  materi&I,  so  that  a 
reviewing  court  can  so  hold,  and  the  court  ought  to  have 
said  unequivocally  that,  if  proved,  they  were  material  state- 
ments, then  the  defendant  in  error  is  not  prejudiced  by  not 
saying  that  to  the  jury,  but  giving  the  defendant  another 
opportunity  by  allowing  the  jury  to  find  whether  they  were 
or  not.  But  the  fair  reasoning  of  the  court  is  that  the  state- 
ments were  material. 

These  comprise  the  principal  questions  that  have  been 
discussed.  We  have  come  to  the  conclusion,  from  a  careful 
reading  of  the  record  and  an  investigation  of  the  authorities 
cited  on  both  sides  of  the  case,  that  there  is  no  substantial 
prejudicial  error  in  this  case.  Therefore  the  judgment  of 
the  court  of  common  pleas  will  be  affirmed. 

L,  Jf.  Murphy  &  J,  K.  Hamilton^tot  Plaintiff  in  Error. 

C.  E,  Summer^  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Co.,  O.,  Circuit  Court— Nov.  Term,  1807.) 

Before  Cox,  Smith  and  Swing,  J  J. 
JONES    V.  PIPE  COMPANY. 

Employer  and  employe-^Injury  through  defective  mojchinery—Bnt' 
ployment  of  man  to  inspect   machinery^Fellow  servant— What  nec- 
essary to  be  shown  to  relieve  employer  oj  liability— 
Where,  in  an  action  by  an  employe  against  his  employer    for  damages 
for  injury  received  by  such  employe  through  defects  in  the  machin- 
ery, it  appears  that  the  machinery  furnished  was  defective  m  the 
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particular  claimed,  and  it  was  dangerous  to  use  it  in  that  con- 
dition, and  the  danger  could,  by  reasonable  care,  have  been  dis- 
covered and  guarded  against,  and  that  plaintiff  was  ignorant  of 
the  defect  and  it  was  not  incumbent  on  him  to  examine  as  to 
this,  and  as  a  result  of  this  the  plaintiff  received  the  injury,  the 
case  should  be  submitted  to  the  jury  on  the  question  of  negli- 
gence and  liability  of  the  employer,  unless  something  else  ap- 
peared which,  as  matter  of  law,  deprived  the  plaintiff  of  his 
right  to  recover.  And  where  it  appears  that  the  defendant  had 
in  its  employ  a  man  whose  duty  it  was  to  inspect  the  machinery 
and  have  it  in  ofder,  but  there  was  no  evidence  that  he  was  com- 
petent for  that  purpose,  or  that  he  was  by  his  employers  sup- 
posed to  be  such,  or  that  he  had  ever  examined  this  particular 
machine,  then  the  injury  thus  happening  would  not  be  through 
the  negligence  of  a  fellow  servant,  and  the  employer  would  be  lia- 
ble, and  the  court  would  not  be  warranted  in  withdrawing  the 
case  from  the  jury,  but  the  case  should  be  submitted  to  the  jury 
.  for  determination. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

The  question  in  this  case  is,  whether  the  trial  court 
erred  in  withdrawing  the  evidence  fiom  the  jury,  and  in 
directing  a  verdict  for  the  defendant. 

The  petition  alleged, in  substance,  that  the  defendant  com- 
pany was  engaged  in  the  manufacture  of  cast  iron  gas  and 
water  pipes,  at  its  plant  at  Addyaton,  in  this  couny,  in  June, 
1894;  and  that  the  plaintiff  was  then  in  the  service  of  the 
<!ompany,  engaged  in  running  and  operating  a  crane  which 
was  equipped  by  the  defendant  with  a  rack  or  trolley  chain. 
That  the  defendant  had  wrongfully  and  negligently, 
equipped  said  crane  which  was  then  being  operated  by 
plaintiff,  with  an  iron  rack  or  trolley  chain,  which  was  de- 
fective, dangerous,  unsafe,  and  liable  to  break;  and  wrong- 
fully and  negligently  failed,  neglected  and  refused,  to  fur- 
nish, provide  and  maintain  about  the  said  chain,  wire  cover- 
ing, such  as  shoes,  to  protect  the  plaintiff  from  injury  by 
the  breaking  of  said  chain  while  at  his  said  work.  Whereby 
and  by  means  of  the  8aid^negligence[|of  the  defendant,  while 
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the  plaintiff  was  engaged  as  aforesaid,  in  operating  said 
crane,  in  June,  1893,  the  said  rack  or  trolley  chain,  sud- 
denly and  without  any  notice  or  warning  to  the  plaintiff, 
broke,  and  struck  the  plaintiff  across  the  face,  and  severely 
injured  him,  causing  him  to  lose  the  sight  of  one  of  his  eyes. 
That  he  had  no  knowledge  or  means  of  knowledge,  that  the 
said  rack  or  trolley  chain  was  defective,  dangerous,  unsafe, 
and  liable  to  break,  and  that  he  was  wholly  free  from  fault 
He  alleges  that  thereby  he  has  suffered  damages  to  the 
amount  of  $10,000,  for  which  he  asks  a  judgment. 

The  answer  admits  the  corporate  character  of  defendant, 
and  that  he  was  doing  business  as  alleged,  and  that  plain- 
tiff at  the  time  stated,  -was  in  its  service,  and  denies  all  the 
other  allegations  of  the  petition. 

At  the  trial  of  the  case,  the  evidence  offered  by  the  plain- 
tiff, certainly  tended  to  show  this  state  of  fact— that  in 
May,  1893,  instead  of  June  of  that  year,the  plaintiff  was  in 
the  service  of  the  defendant  company,  and  at  the  time  of  the 
injury,  was  in  the  same  business  in  which  he  had  been  en- 
gaged by  the  company  for  a  considerable  period,  in  manag- 
ing a  crane  which  was  used  for  hoisting  or  lowering  the 
manufactured  iron  pipes.  He  was  standing,  as  was  usual, 
upon  a  platform,  four  or  five  feet  from  the  ground.  The 
chain  which  ran  over  the  crane,  supporting  the  load,  was 
composed  of  links  about  half  an  inch  in  diameter.  As  he 
reached  to  stop  the  traveler,  one  of  the  links  in  this  chain 
broke,  and  one  end  of  the  chain  flew  back  and  struck  the 
plaintiff  about  the  head  and  back,  severely  injuring  one  of 
his  eyes.  There  was  no  evidence  tending  to  show  that  the 
plaintiff  was  in  any  way  negligent  or  careless  in  the  per- 
formance of  the  duty  im[)Osed  upon  him,  or  that  he  acted  in 
any  way  different  from  his  usual  way  of  managing  the 
machinery,  or  in  any  respect  was  at  fault.  The  evidence 
further  tends  to  show  that  the  defendant  company  had  in 
its  service,  a  man  who  did  sometimes  inspect  the  chains,  but 
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there  is  no  evidence  tending  to  show  that  he  had  ever  ex- 
amined or  inspected  this  particular  chain  which  had  been  in 
Qse  for  about  eight  months.  It  was  his  duty,  as  was  testi- 
fied to,  ''to  look  after  the  chains,  oiling  and  inspecting 
them,  and  the  like  of  that."  It  was  no  part  of  the  duty  of 
the  plaintiff  to  inspect  this  chain  or  machinery,  and  he  had 
no  knowledge  of  any  defect  in  it. 

Kow,  the  foregoing  is  what  the  oral  evidence  tended  to 
prove  on  the  material  question  in  the  case,  and  the  only  ad- 
ditional evidence  offered  in  regard  thereto,  was  a  link  of  the 
chain  which  broke,  as  testified  to  by  the  plaiutiff,  and  which 
be  says  he  took  from  the  end  of  the  part  of  the  chain  which 
struck  him,  a  few  minutes  after  he  was  injured,  and  which 
link  was  offered  in  evidence,  and  is  attached  to  the  bill  of 
exceptions,  certified  to  contain  all  of  the  evidence  given  in 
the  case. 

This  link  is  about  3  inches  in  length,  by,  say,  2^  inches 
in  width,  from  out  to  out,  and  as  has  been  said,  is  about  ^ 
an  inch  in  diameter.  It  is  broken  at  one  of  the  ends.  At 
the  other  end,  the  inside  of  the  link  is  somewhat  worn;  but 
at  the  broken  end,  it  was  evidently  very  greatly  worn,  and 
it  is  clear,  from  an  inspection  of  it,  that  prior  to  the  break- 
ing, but  a  very  small  part  of  the  original  thickness  re- 
mained— probably  not  one-fourth  of  it — and  the  conclusion 
is  irresistible  from  the  appearance  of  the  link,  that  the 
wearing  away  of  the  iron  had  been  gradual,  had  for  some 
time  been  worn  three-fourths  of  the  thickness,  of  the  link, 
and  it  would  seem  that  if  a  person  having  knowledge  of 
such  matters,  had  inspected  the  chain  with  any  care,  that 
he  should  have  seen  that  it  was  greatly  worn,  and  was  un- 
safe and  dangerous  for  the  use  and  strain  that  would  be 
upon  it. 

The  question  then  is,  was  the  trial  court  justified  in  hold- 
ing, as  a  matter  of  law,  that  the  plaintiff  was  not  entitled 
to  recover,  or  whether  it   was  not  his  duty    to   submit   the 
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case  to  the  jury,  under  appropriate  instructioDs,  to  deter- 
mine  whether,  on  the  case  made,  the  plaintiffs  had  a  right 
to  recover  against  the  defendant. 

The  law  of  his  state  as  to  the  liability  of  an  employer  to 
his  employe,  for  injuries  received  by  the  latter  while  in 
the  service  of  the  former,  from  defective  machinery  fur- 
nished by  the  master,  has  been  passed  upon  by  our  supreme 
court  in  sev.eral  cases.  In  the  case  of  Railroad  Co.  v. 
Webb,  Adinx.,  12  Ohio  St.,  ^75,  the  syllabus  states  the 
law  thus: 

*'In  an  action  to  recover  of  a  railroad  company  for  in- 
juries received  by  a  brakeman  while  in  the  service  of  the 
company,  by  reason  of  the  breaking  of  the  chain,  and  giv- 
ing way  of  the  brake  while  working  it,  owing  to  a  defect 
therein,  whereby  he  was  thrown  from  the  train  and  injured, 

Held:  1.  That  it  was  the  duty  of  the  company  to  use  all 
reasonable  and  ordinary  cure  in  providing  safe  and  weli  equip- 
ped brakes  for  the  brakeman, and  that  if  the  company  in  neg- 
lect of  such  duty  has  procured  a  defective  and  improper 
brake,  and  placed  the  brakeman  to  work  the  same  without 
an  opportunity  to  know  such  defect,  and  he  was  thereby 
injured,  a  right  of  action  would  thereupon  arise  against  the 
company 

2.  That  if  the  existence  of  such  defect  at  the  time  of  the 
accident  was  owing  to  the  neglect  of  other  operatives  of  the 
road  supposed  to  be  competent  whose  duty  it  was  to  have  in- 
spected said  brake,  but  who  neglected  so  to  do,  and  negli- 
gently suffered  the  same  to  continue  in  use  when  not  road- 
worthy,  unknown  to  the  company, it  is  not  liable  therefor, in- 
asmuch as  said  delinquent  inspector  is  to  be  regarded  as  a 
fellow  servant  of  the  brakeman  in  a  common  snrvice. " 

In  deciding  the  case  Judge  Sutliff,in  speaking  of  the  doc- 
trine as  to  the  liability  of  the  company  for  injury  produced 
by  defective  machinery,  says: 

*'In  the  case  of  McQatrick  v.  Wason,  4  Ohio  St., 566, this 
court  held  it  to  be  a  general  rule,  that  an  employer  who 
provides  the  machinery  and  oversees  and  controls  its  opera- 
tion,, must  see  that  it  is  suitable,  and  that  if   an   injury   to 
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the  workman  happen  by  reason  of  the  defect,  unknown  to 
the  latter,  and  which  the  employer  by  the  use  of  ordinary 
care  could  have  cured, such  employer  is  liable  for  the  injury. 
And  in  the  case  of  R.  R.  v.  Keary,  3  Ohio  St.,  202,  it  is 
said  in  such  a  case,  'the  skill  and  cure  must  be  reason- 
able, and  it  is  not  reasonable  when  it  does  not  furnish  at 
least  ordinary  security  against  injury  to  others.  If  he, 
(the  employer),  is  found  wanting  in  this,  and  injury  ensues, 
be  has  failed  to  perform  his  duty  to  his  fellow  men,  and  the 
right  to  receive  and  the  duty  to  make  reparation  immedi- 
ately arise" 

— and  there    are   other  decisions  to  the  same  efiFect. 

If,  then,  this  machinery  furnished  to  the  plaintiff,  was 
defective  in  the  particular  mentioned,  and  it  was  dangerous 
to  use  it  in  that  condition,  and  the  danger  could,  by  the  ex- 
ercise of  reasonable  care,  have  been  discovered,  and  guarded 
against,  and  the  plaintiff  was  ignorant  of  the  defect,  and  it 
was  not  incumbent  upon  him  to  examine  as  to  this,  and  as  a 
result  of  this  the  plaintiff  received  the  injury  as  claimed, 
and  the  evidence,  in  our  judgment,  tended  to  show  all  of 
these  facts,  the  case  should  have  been  submitted  to  the  jury 
for  its  determination,  unless  there  was  something  else  in  the 
case  which,  as  a  matter  of  law,  deprived  the  plaintiff  of  a 
right  to  recover. 

So  far  as  we  can  see,  (and  this  point  was  not  referred  to 
in  the  argument  of  the  case),  the  only  possible  claim  for 
this  would  be,  that  it  came  out  in  the  evidence  offered  for 
the  plaintiff,  that  the  defendant  company  had  in  its  employ, 
a  man  whose  duty  it  was  to  inspect  the  machinery  and  have 
it  in  order,  and  ^ho  at  some  time  had  done  things  of  that 
kind;  bui  there  was  no  evidence  that  he  was  a  competent 
man  for  that  purpose,  or,  that  he  was  supposed  by  his  em- 
ployer to  be  such,  or  that  he  had  ever  examined  this  machin- 
ery or  chain.  If  these  things  bad  all  appeared,  and  the  in- 
jury to  plaintiff  had  resulted  from  this  neglect  of  duty  on 
t]bi6  part  of  the  inspector,  without    neglect   of  duty  on    the 
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part  of  the  company,  we  sappose  that  the  injar;  thas  hap- 
pening from  the  negligence  of  a  fellow  servant  with  plain- 
tiff, the  defendant  company  would  not  be  liable.  But  these 
facts  do  not  appear  in  the  evidence,  and  not  so  appearing, 
we  think  the  trial  judge  was  not  warranted  in  withdrawing 
the  evidence  from  the  jury  and  in  directing  a  verdict  for 
the  defendant,  and  for  this  reason,  the  judgment  will  be  re- 
versed, and  a  new  trial  awarded. 

Michie  &  Clore^  Attorneys  for  Plaintiff  in  Error. 

Paxton,  Warrington  &  Boutei^  Attorneys  for  Defendant 
in  Error. 


(Sixth  Circuit— Wood  <^u.,0.,CJrcuitCourt— October  Term,  1897.  > 

Before  King,  Haynes,  and  Parker,  J  J. 

THE  VILLAGE  OF  BRADNER,  WOOD  COUNTY,  OHIO,  v. 

GEORGE  GRUNDETISC^H. 


Bill  of  exceptions  in  mayors*  courts — 

1.  There    is   no   statute   conferring  authority  upon   the  Mayor 

of  a  municipal  corporation  to  allow  a  period  of  ten  days 
from  and  after  the  overruling  of  a  motion  for  a  new  trial,  as 
time  in  which  to  prepare,  have  allowed  and  file  a  bill  of  ex- 
ceptions, setting  forth  the  evidence  and  the  rulings  of  the 
mayor  thereon. 

Same— Allowance  of  time  to  prepare— 

2.  The    statute  relating   to   bills   of   exceptions  in  civil   eases 

before  justices  of  the  peace  is  not  applicable  to  criminal 
cases  in  mayors'  courts. 

Error  to  the  Court  of  Common  Pleas  of   Wood  county 

King,  J. 

The  defendant  in  error  was  charged  before  the  mayor  of 
the  village  of  Bradner,  Ohio,  with  violating  a  village  ordi- 
nance in  respect  to  creating  a  disturbance;  a  jury  empan- 
neled,  tried,  convicted  and  sentenced,  in  pursuance  of  the 
terms  of  the  ordinance.     He  prosecuted  error  in    the   court 
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of  common  pleas,  and  the  court  of  common  pleas  reversed 
the  judgment  of  the  mayor,  on  grounds  that  do  not  appear 
in  the  entry,  and  the  village  prosecuted  this  proceeding  in 
error  to  reverse  the  judgment  of  the  court  of  common 
pleas  reversing  the  judgment  of  the  mayor. 

The  proceedings  before  the  mayor,  except  those  that  oc- 
curred upon  the  trial,  appear  to  have  been  in  regular  form. 
We  do  not  find  any  error  in  those  proceedings.  Whatever 
error  there  may  be,  is  to  be  found  in  the  proceedings  at  the 
trial  which  appear  by  a  bill  of  exceptions.  In  the  court  of 
common  pleas  a  motion  was  made  to  strike  that  from  the 
files,  which  was  overruled,  and  the  village  excepted.  The 
precise  error  complained  of,  does  not  appear  in  the  journal 
entry,  but  we  understand  it  was  the  refusal  of  the  mayor  to 
give  certain  charges  that  were  requested  on  behalf  of  the 
defendant.  As  no  error  appears  in  the  record  excepting  in 
the  bill  of  exceptions,  we  are  required  to  examine  whether 
the  bill  of  exceptions  should  be  looked  into.  The  record 
shows  that  at  the  time  of  the  sentence,  or  very  soon  there- 
after,a  motion  was  made  for  a  new  trial, and  overruled, and  the 
mayor  allowed  the  defendant  ten  days  within  which  to  pre- 
pare and  file  a  bill  of  exceptions,  and  he  did  prepare  and 
file  a  bill  of  exceptions  which  was  allowed  and  signed  by 
the  mayor  eight  days  c^fter  the  judgment  was  entered,  and 
the  question  is,  whether  the  mayor  had  authority  to  allow 
that  time  and  sign  a  bill  of  exceptions  eight  days  after  trial. 
It  is  said  that  he  had,  because  the  statute  relating  to  the 
trial  of  civil  cases  before  a  justice  of  the  peace,  allows  jus- 
tices of  the  peace  upon  the  overruling  of  a  motion  for  a  new 
trial,  or  in  cases  where  a  motion  is  not  necessary,  to  allow 
that  period  after  the  trial,  and  to  sign  such  bill  of  exceptions 
presented  within  such  time;  but  there  is  no  statute  that  we 
can  discover  which  makes  that  provision  applicable  to  crim- 
inal cases  before  a  mayor.  A  mayor  of  an  incorporated  vil- 
lage has,  under  the  statute  found   in    thb    municipal   code, 
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certain  civil  jurisdiction  within  the  village  over  which  he  is 
mayor  which  is  similar  to  that  of  a  justice  of  the  peace  with- 
in a  township,  and  the  statute  giving  him  that  authority, 
provides  that  he  shall  have  such  criminal  jurisdiction  as  is 
thereafter  named  in  the  statute. 

Criminal  cases  before  a  court  of  common  pleas  are  tried 
by  indictment. 

Section  7304,  provides  that, 

''If  a  defendant  feels  himself  aggrieved  by  any  decision 
of  the  court,  he  may  present  his  bill  of  exceptions  thereto, 
which  the  court  shall  sign,  and  the  same  shall  be  made  a 
part  of  the  record,  and  have  the  same  force  and  effect  as 
in  civil  cases;  if  exceptions  be  taken  to  the  decision  of 
the  court  overruling  a  motion  for  a  new  trial  because  the 
verdict  is  not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law,  the  bill  of  exceptions  must  contain  all  the 
evidence;  and  the  taking  of  all  bills  of  exceptions  shall 
be  governed  by  the  rules  established  in    civil  cases." 

There  is  also  another  statute  applicable  likewise  in  a  pro- 
bate court,  and  it  gives  the  defendant,  or  party  desiring  a 
bill  of  exceptions,  the  same  length  of  time  and  the  right 
to  take  exceptions  under  the  same  rules  as  are  laid  down 
under  the  statute  relating  to  civil  practice,  which  is  a  period 
of  fifty  days  within  which  a  bill  of  exceptions  may  be  al- 
lowed and  filed  and  made  a  part  of  the  record. 

Obviously  that  part  of  the  statute  has  no  application  to 
prosecutions  before  a  mayor;  so  that  the  provisions  of  sec. 
7304,  are  not  applicable,  because  if  they  were,  that  would 
extend  the  time  to  fifty  days.  'Now,  as  I  have  said,  there  is 
no  statute  making  the  provisions  of  the  civil  practice  before 
a  justice  of  the  peace  applicable  to  criminal  prosecutions  be- 
fore a  mayor.  Under  the  statute  relating  to  the  criminal 
jurisdiction  of  the  mayor,  found  in  sec.  1826, 

"He  may  summon  a  jury  and  try  the  accused,  in  an  pro- 
secution for  the  violation  of  an  ordinance,  where  imprison- 
ment is  a  part  of  the  prescribed  punishment,  and  theaccased 
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does  not  waive  a  jary;  and  in  sacb  case,  judgment  shall  be 
rendered  in  accordance  with  the  verdict  unless  a  new  trial 
for  sufficient  cause  is  granted." 

An  1  in  section  1823,  it  is  provided  that  ''be  shall  have 
final  jurisdiction  to  bear  and  determine  any  prosecution  for 
the  violation  of  an  ordinance  of  the  corporation  unless  im- 
prisonment is  prescribed  as  part  of  the  punishment.'' 

In  this  case  a  jury  was  empaneled,  and  he  was    tried. 

Section  1752  provides,  that: 

''Appeals  may  be  taken  from  the  decision  of  the  mayor 
in  civil  cases,  in  the  same  manner  as  from  justices  of  the 
peace.  ♦  *  *  A  conviction  under  an  ordinance  of  any 
municipal  corporation  may  be  reviewed  by  petition  in  error 
in  the  same  manner  and  to  the  same  extent  as  was  hereto- 
fore permitted  on  writs  of  error  and  certioraxi,  and  the 
judgment  of  affirmance  or  reversal  may  be  reviewed  in 
the  same  manner;  and  for  this  purpose  a  bill  of  exceptions 
may  be  taken, or  a  statement  of  facts  embodied  in  the  rec- 
ord on  the  application  of  any  party;  but  no  such  petition 
shall  be  filed  except  by  leave  of  the  court  or  a  judge  there- 
of, and  such  court  or  judge  has  power  to  suspend  the  sen- 
tence as  in  criminal  cases.'' 

So  that,  while  a  bill  of  exceptions  may  be  taken,  or  a  state- 
ment of  facts  embodied  in  th'e  record  upon  application  of  a 
party  aggrieved,  the  proceedings  in  error  are  the  same  as 
those  heretofore  provided  on  writs  of  error,  and  in  case  of 
the  Village  of  Bellefountaine  v.  Vassaux,55  Ohio  St.  Bep. , 
823,  as  first  published  in  36  W.  L.  B.,  the  court  could  not 
review  the  weight  of  the  testimony  before  the  mayor,  hold- 
ing that  it  was  not  allowed  and  could  not  be  done  in  writs 
of  error  or  writs  of  certiorari.  Now,  in  proceedings  for  tak- 
ing exceptions  to  the  decision  of  the  court  in  these  cases, no 
statute  authorizes  a  bill  of  exceptions  to  be  taken  after  trial, 
because  there  was  no  time  allowed  for  writing  out  excep- 
tions. They  must  be  taken  at  the  time  of  the  decision  of 
the  court,  and  reduced  to   writing  and  signed   by  the  trial 
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judge;  that  was  the  statute,  and  that  was  the  practice,  and 
clearly,  there  is  no  provision  of  the  statute  giving  a  mayor 
authority  to  extend  the  time  for  preparing  a  bill  of  excep- 
tions in  the  prosecution  for  a  violation  of  an  ordinance    De- 
fendant may  except  to  his  rulings  upon  evidence,  and    may 
except  to  the  charge  to  the  jury  or  the  refusal  to  give  charges 
requested,  and  those  exceptions  reduced  to   writing  can    be 
reviewed  in  a  court  of  error;  but  a  bill  of  exceptions  cannot 
be  allowed  and    made  a  part  of  the  record  if  it  was  taken  at 
a  time  after  the  trial.     Several  days  were  granted  upon  the 
application  of  the  defendant  below  for  taking  this  bill  of  ex- 
ceptions, so  we  are  satisfied  that  the  court  of  common  pleacf 
erred  in  not  striking  the  bill  of  exceptions  from  the    files, 
and  as  the  other  proceedings  are  regular,  the  court  erred  in 
reversing  the  mayor. 

The  judgment  of  the  court  of  common  pleas  reversing  the 
judgment  of  the  mayor,  is  reversed,  and  the  judgment  of  the 
mayor  affirmed. 

Baldwin  &  Harrington^  for  Plaintiff. 

Brown  &  Qnernsey,   for  Defendant. 


(Third  Circuit— Defiance  Co.,  O*.,  Circuit  Court,  October    1896.) 

Before  Day,  Price  &  Rohn,  JJ. 

ISABEL  KNDLEY,  v.    ERASMUS  T.  ALDRICH,    JOHN    P. 

(CAMERON  AND  THE  BOARD  OF  COMMISSIONERS 

OF  DEFIANCE  COUNTY,  OHIO. 


Final  order — 
I -nder  section  4452,  Revised  Statutes,  as  amended  April  19, 
1894,(91  Ohio  Laws, page  160),  the  finding  of  the  county  com- 
missioners determining  the  necessity  of  a  ditch  improve- 
ment, is  such  a  final  order  and  determination  of  the  rights 
of  the  parties  affected  thereby,  from  which  error  will  lie. 

Petition  in  error— 
In  such  case,  a  petition  in  error  must  be  filed  within  six  months 
from    the   date   of   such    finding    or   determination    of   the 
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county  commissioners,  in  order  for  the  reviewing  court  to 
obtain  jurisdiction  of  tlie  subject  matter  of  the  proceeding 
of  the  county  commissioners;  otherwise,  the  petition  in 
error  should,  on  motion,  be  dismissed. 

Error  to  the  Court  of  Common  Pleas  of  Defiance  county. 

BOHN,  J. 

This  is  a  proceeding  in  error  seeking  to  reverse  the  court 
below  Id  sustaining  the  petition  in  error  of  the  defendants, 
Mesarb.  Aldrich  and  Cameron,  to  the  proceedings  and  orders 
of  the  Board  of  County  Commissioners  of  Defiance  county. 

The  record  discloaes,  that  on  the  20th  day  of  April,  1895, 
the  plaintiff, Isabel  Endley, filed  her  petition  with  the  county 
auditor  of  Defiance  county,  asking  for  the  construction  of  a 
certain  ditch,  and  at  the  same  time  filed  a  bond  in  the  sum 
of  $100.00,  conditioned  according  to  the  statute  in  such 
cases. 

Accordingly,  on  the  22nd  day  of  April,  following,  notice 
was  duly  served  on  the  various  lot  and  land  owners  to  be 
affected  by  the  proposed  ditch;  and  on  the  16th  day  of 
May,  a  hearing  was  had  before  the  commissioners  upon  the 
petition  laid  before  them,  whereupon  the  following  finding 
and  order  was  made,  viz: 

*'A  copy  of  a  petition  for  the  improvement  of  a    county 
ditch  having  been  delivered   to   us   by   the  county    auditor, 
and  it  appearing  to  us  that  the  proper  bond   has  been  filed 
with  the  auditor  and  by  him  approved,  conditioned  for    the 
payment  of  all  costs  if  the  prayer  of  the   petition  be  not  al- 
lowed or  be  dismissed  for  any  cause,    we   proceeded   to    fix 
the  line  of  the  improvement  and  determine  whether  the  said 
improvement  is  necessary,  or  will  be  conducive  to  the   pub- 
lic  health,  convenience  and  welfare,  and  we  find   that   said 
improvement  is  necessary, and  will  be  conducive  to  the  pub- 
lic heaitb,  convenience  and  welfare,  and  we  do  hereby  order 
the  auditor  to  enter  upon  said    journal   an    order    directing 
Frederick  Stever,  a  county  surveyor,    to   go   upon  the  line 
and  file  his  report,  and  all  other  proceedings  are  hereby  ad- 
joorned  until  we  are  notified  by  the  auditor  of  the  day    set 
by  him  for  the  hearing  of  the  surveyor's  report." 
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Afterwards,  on  the  6th  day  of  August,  the  surveyor's  re- 
port was  heard,  and  such  further  orders  were  made  from 
time  to  time  thereafter,  as  was  oecessary  for  the  construc- 
tion of  the  improvement  determined  upon  on  the  16th  day 
of  May,  prior  thereto. 

Afterwards,  on  the  28th  day  of  December,  1895,  the  de- 
fendants, Aldrich  &  Cameron,  filed  their  oetition  in  error  in 
the  court  below,  seeking  a  reversal  of  the  findings  and  or- 
ders of  the  county  commissioners,  on  the  ground,  among 
others,  that  the  Board  of  County  Commissioners  had  no 
jurisdiction,  for  the  reason  that  no  bond,  as  required  by 
law,  had  ever  been  filed,  making  the  plaintiff  and  Board  of 
Commissioners  parties  defendant  in  such  proceeding. 

To  this  petition  in  error  on  the  part  of  Messrs.  Aldrich  & 
Camern,  in  the  court  below,  the  defendant  in  error,  Isabel 
Eadley,  filed  her  motion  to  dismiss  the  petition  in  error,  on 
tbe  grounds: 

1st.  —Because  the  court  below  had  nu  jurisdiction. 

2nd. — That  more  than  six  months  had  elapsed  from  the 
making  of  tbe  final  order  complained  of. 

3rd. — That  no  order  prejudicial  to  plaintiff  in   error   had 

been  made. 

This  motion  to  dismiss  was  overruled;  and  the  court  be- 
low, on  a  hearing,  reversed  the  findings  and  orders  of  the 
county  commissioners,  on  the  ground  that  they  had  no 
jurisdiction, and  rendered  judgment  for  costs  against  the  de- 
fendant in  error. 

Now,  the  plaintiff  in  error  in  this  court,  Isabel  Endley, 
asks  to  have  tbe  judgment  of  the  court  below  reversed, claim- 
ing, first,  that  the  court  erred  in  overruling  her  motion  to 
dismiss  the  petition  in  error  in  the  court  below;  and  second, 
erred  in  sustaining  the  petition  in  error  and  rendering  judg- 
ment of  reversal,  etc. 

The  first  question  necessary  to  be  considered  is:  Did  the 
court  err  in  overruling  the  motion  of  Isabel  Endley,  to  dis- 
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miss  the  petition  in  error  below,  on  the  grounds  stated  in 
her  motion;  if  it  did,  the  consideration  of  this  one  question 
will  determine  the  whole  controversy,  and  it  will  be  unneces- 
aary  to  consider  any  further  questions  presetted  by  the  rec- 
ord, but  the  case  will  necessarily  have  to  be  reversed,  on  ac- 
count of  error  in  overruling  this  morion  to  dismiss  the  pe- 
tition in  error  below. 

The  question  is  whether  the  court  below  had  jurisdic- 
tion— did  more  than  six  months  elapse  before  the  plain- 
tifiPs  in  error  below,  filed  their  petition  to  reverse  the  final 
orders  complained  of?  If  so,  the  court  below  acquired  no 
jurisdiction  of  the  subject  matter  of  the  action,  and  it  was 
error  on  its  part  in  refusing  the  motion  to  dismiss.  This 
can  only  be   determined    by   the   record,  and    the  statute. 

Sec.  4152,  Rev.  Stat.,  as  amended  April  19,  1894,  (91, 
0.  L.  160),  provides  that  the  commissioners  shall  meet 
at  the  place  of  the  beginning  of  the  ditch  as  described  in 
the  petition  on  the  day  so  fixed,  and  hear  any  and  all  proof 
offered  by  any  of  the  parties  affected  by  the  improvement, 
and  other  persons  competent  to  testify,  and  determine  the 
necessity  thereof,  and  in  case  the  commissioners  find  in 
favor  of  the  improvement,  they  shall  fix  the  day  for  hearing 
of  applications,  etc. 

It  will  be  seen  by  this  section  of  the  statute,  as  amended, 
that  the  commissioners  shall  have  proof  offered  by  any  of 
the  parties,  or  other  persons  competent  to  testify,  and  then 
determine  the  necessity  of  what? — the  improvement.  This 
was  done,  as  is  shown  by  the  proceedings  of  the  commis- 
sioners, on  the  16th  day  of  May.  This  finding  was  such  a 
final  order,  as,  under  sec.  4463,  Rev.  Stat. ,  could  have 
been  appealed  to  the  probate  court  by  any  person  aggrieved 
thereby.  It  will  be  observed,  that  an  appeal  can  only  be 
taken  from  a  final  order,  such  as  is  specially    mentioned    in 

OOPTBIGHT,  1898,  BT    OARL  O.    JAHIV. 
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this  proceeding.  If  tbie  ie  a  final  order  recognized  by  the 
statute  on  appeal,  can  it  be  said  that  the  same  is  not  also 
a  final  order,  from  which  error  must  be  prosecuted  within 
six  months,  in  order  to  affect  the  proceeding  or  obtain 
jurisdiction?  We  are  of  the  opinion  that  it  is.  This  is 
a  special  proceeding  provided  for  by  the  statute,  and  even 
though  an  appeal  would  not  lie,  we  have  no  doubt  that  it  is 
such  a  final  order  and  determination  affecting  the  rights  of 
parties  from  which  error  would  lie.  This  being  the  case, it 
follows,  that  the  petition  in  error  was  not  filed  in  the  court 
below  within  the  time  prescribed  by  the  statute,  and  that  by 
reason  thereof,  the  court  below  had  no  jurisdiction  of  the 
case,  and  it  was  error  to  refuse  to  dismiss  the  petition  in 
error  below. 

For  these  reasons  the  judgment  of  the  coart  below  will 
be  reversed,  with  costs,  and  proceeding  to  render'the  judg- 
ment which  the  court  below  should  have  rendered,  the  mo- 
tion to  dismiss  the  petition  in  error  below, will  be  sustained, 
and  the  petition  in  error  dismissed.  Cause  remanded  for  ex- 
ecution to  court  of  common  pleas. 

L,  B,  Peaslee,  for  Plaintiff. 

Harris  &  Cameron,  for  Defendants. 


(Fiftii  Circuit— Delaware  Co.,  O.,  Circuit  Court— Dec.  Term,  1897.) 

Before  PomereDe,   Adams  and  Douglass,  JJ. 

STATE   EX    REL   THOMAS   VINING    v.    C0MISSI0NER8   OP 

DELAWARE  COUNTY. 


1.  A  party  may  appeal  from  a    final  judgment  rendered  by  the   court 

of  common  pleas  in  a  mandamus  proceeding. 

2.  County  commissioners  and  county  treasurers  are  not   exempt  from 

giving  bonds  for  appeal  by  sec.  5228. 

AdAM8,  J. 

In  the  case  of  the  State  of  Ohio  ex  rel.  Thomaa  Vining  v. 
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The  CommissioQers  of  Delaware  connty,  and  in  some  twen- 
ty-five other  cases  sabmitted  with  it,  there  are  motions  to 
dismiss  the  appeal.  These  are  all  proceedings  in  mandam- 
us. 

In  cases  Nos.  236,237,238,239,240,  and  in  263  and  264, 
these  motions  are  filed  on  two  grounds,  let.  That  the  action 
is  not  an  appealable  one;  and  2nd.  That  no  bond  was  given 
for  an  appeal.  In  the  remaining  cases,  being  numbers  245 
to  262  inclusive,  the  motion  contains  the  first  ground  only, 
that  is,  that  the  case  or  action  is  not  appealable.  And  as 
that  first  ground  is  common  to  all  these  cases,  it  will  be  dis- 
posed of  first. 

We  may  say  here,  that  it  seems  to  this  court,  that  it  is 
more  important  that  this  question,  which  is  a  question  of 
practice  only,  and  not  one  of  principle,  should  be  finally 
settled;  more  important,  that  it  should  be  finally  settled 
than  that  it  should  bp  settled  in  either  way,  because,  if  it  is 
once  settled  either  way,  parties  can  preserve  their  rights;  if 
not  appealable,  they  can  preserve  their  rights  by  proceed- 
ings in  error. 

The  argument  made  here,  that  such  proceedings  in  man- 
damus are  not  appealable,  involves  the  construction  of  the 
section  of  the  statute,  relating  to  mandamus,  and  sec.  6226, 
of  the  Revised  Statutes. 

Sec.  5226  provides,  that 

'Mn  addition  to  tbe  cases  and  matters  specially  pro- 
vided for,  an  appeal  may  be  taken  to  the  circuit  court  by 
a  party  or  other  person  directly  affected,  from  a  judgment  or 
final  order  in  a  civil  action." 

The  claim  is  made  here,  and  correctly,  that  in  the  chap- 
ter relating  to  mandamus,  there  is  no  provision  for  an  ap- 
peal; and  the  further  argument  is  made,  that  the  proceed- 
ing in  mandamus  is  not  a  civil  action,  within  the  meaning 
of  sec.  5226,  and  that,  therefore,  the  case  is  not  appealable. 

We  are  cited  to  the  case  of  32  Ohio  St.,  Chinn  v.    Trus- 
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tees,  page  236,  where  the  Supreme  Court  hold,  that  the 
civil  action  of  the  code  ib  a  substitute  for  all  such  judicial 
proceedings  as  were  previously  known,  either  as  actions  at 
kw  or  suits  in  equity,  and  does  not  embrace  proceedings  in 
mandamus.  There  is,  in  this  state,  no  statutory  limitation 
as  to  the  time  within  which  a  writ  of  mandamus  may  be  ob- 
tained. And  the  holding  there  is,  that  the  statute  of  limit- 
ations does  not  apply  to  a  proceeding  in  mandamus,  because 
the  proceeding  in  mandamus  is  not  a  civil  action. 

That  case,  and  the  decision  announced, — perhaps  last 
week,  by  Judge  Summers,  speaking  for  the  Circuit  Court 
of  the  second  circuit,  in  Law  Bulletin,  December  13,  1897, 
where  that  court  holds  directly,  that  mandamus  is  not  a  civil 
ation  and  is  not  appealable,  are  the  authorities  relied  upon 
in  support  of  this  motion. 

On  the  other  hand,  we  have  in  42  Ohio  St.,  page  215,  a 
holding  by  the  Supreme  Court  to  this  effect,  and  I  read  the 
first  paragraph  of  the  syllabus, 

**In  mandamus  in  the  court  of  common  pleas  to  compel 
the  council  of  an  incorporated  village  to  order  an  election 
on  the  question  of  a  surrender  of  its  municipal  powers, 
under  the  provisions  of  the  Rev.  Stats.,  sees.  1633  to 
1647,  the  issue  was  whether  the  requisite  number  of  quali- 
fied petitioners  had  petitioned  the  council  therefor.  Held: 
That  this  was  an  issue  not  of  right  triable  by  a  jury, and 
either  party  might  appeal  from  the  judgment  of  the  com- 
mon pleas  thereon.  *' 

It  is  stated  in  argument,  and  I  think  it  is  apparent  from 
an  examination  of  the  opinion  in  that  case,  that  the  only 
question  discussed  in  the  opinion,  is,  whether  or  not  the  is- 
sue was  of  right  triable  by  jury.  But  the  syllabus  of  the 
case  is  the  rule  of  law  that  is  concurred  in  by  all  the  judges 
sitting  in  the  case.  And  they  do  make  tlie  direct  holding 
that  an  appeal  lies  in  a  mandamus  proceeding,  from  the 
common  pleas  court  to  the  then  district  court,  as  it  would 
bow  be  to  the  circuit  court. 
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The  motion  for  leave  to  file  a  petition  in  error  to  the  dis- 
trict court  in  that  case  was  overruled. 

Now,  if  mandamus  cases  are  not  appealable,  the  district 
court  and  the  circuit  court  have  no  jurisdiction  of  the  sub- 
ject matter  of  the  mandamus  proceedings  on  appeal.  So 
that,  if  the  rule  is  as  contended  for  here,  in  support  of  this 
motion,  the  judgment  of  the  district  court  in  that  case,  was 
a  nullity  for  want  of  jurisdiction,  and  the  same  might  be 
said  of  the  judgment  of  the  supreme  court  denying  the  mo- 
tion for  leave  to  file  petition  in  error. 

Again,  we  are  shown  the  record  of  a  case  disposed  of  by 
this  circuit  court,  in  Licking  county,  at  the  March  term, 
1892,  which  was  an  action  commenced  in  the  common  pleas 
court,  to  compel  the  commissioners  of  Licking  county,  by 
a  peremptory  writ  of  mandamus  to  rebuild  and  keep  in  re- 
pair a  bridge.  After  a  trial  in  the  common  pleas  court,  the 
writ  was  made  peremptory.  The  commissioners  appealed 
to  the  circuit  couit,  and  a  motion  was  there  made  to  dis- 
miss the  appeal,  on  the  ground  that  the  action  was  not  ap- 
pealable. The  circuit  court  overruled  that  motion,  and  on 
a  final  hearing, — I  believe  it  was  on  a  demurrer  to  the  peti- 
tion— the  court  decided  in  favor  of  the  commissioners,  and 
refused  the  writ  of  mandamus.  Error  was  prosecuted  to  the 
supreme  court,  and  one  of  the  assignments  of  error  in  the 
petition  in  error,  was  the  overruling  of  the  motion  to  dis- 
miss the  appeal.  That  case  is  found  in  the  list  of  cases  not 
reported  in  full,  in  54 Ohio  St.,  652,  and  the  judgment  was 
affirmed  on  the  authority  of  State  ex  rel.  v.  Commissioners, 
49  Ohio  St.,  301.  Now,  it  is  likewise  apparent  in  this  case 
— in  the  Licking  county  case — that  if  appeal  does  not  lie  in 
mandamus  proceedings,  that  the  judgment  of  the  circuit 
court  was  a  nullity  for  want  of  jurisdiction  over  the  subject 
matter  of  the  suit  And  carrying  that  out  logically,  al- 
though the  circuit  court  and  supreme  court  have  held  that 
the  county  commissioners  should  not  be  compelled  by  man- 
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damus,  to  rehuild  or  repair  the  bridge;  there  is  still  the 
judgment  of  the  coart  of  common  pleas  in  fall  force,  unre- 
versed and  unmodified,  compelling  them  to  do  that  Tery  act. 

The  case  in  the  49  Ohio  St.,  801,  is  a  case  that  went  up 
from  Hamilton  county.  The  statement  of  facts  in  that  case, 
nhows  that  it  was  a  mandamus  proceeding;  that  the  case 
was  appealed  from  the  common  pleas  court  to  the  circuit 
court.  See  also,  51  Ohio  St., 83-86,  and  54  Ohio  St.,  383- 
386.  This  case,  54  Ohio  St.,  383,  was  a  mandamus  case. 
The  common  pleas  of  Franklin  county  found  for  the  re- 
spondents. On  appeal,  the  circuit  sourt  found  for  the  re- 
lator. On  error,  the  supreme  court  reversed  the  circuit 
court,  and  remanded  the  case  to  circuit  court  for  a  new 
trial,  or  such  other  disposition  as  the  facts  and  law  of  the 
case  may  warrant.  It  is  true,  that  we  have  no  discussion 
either  in  the  Licking  county  case,  or  in  this  49  Ohio  St. 
case,  as  to  the  reasons  given  by  the  supreme  court  for  their 
judgment.  In  this  case  decided  by  the  second  circuit, 
with  Judges  Williams,  Stewart  and  Shauck,  on  the  bench, 
1  C.  C.  page  127,  Judge  Shauck  after  very  ably  and  at 
length  arguing  to  the  effect  that  the  mandamus  proceeding 
is  not  appealable,  feels  compelled  to  follow  the  decision 
to  which  I  have  referred,  42  Ohio  St.,  215;  and  although 
that  circuit  court  followed  the  decision  of  the  supreme 
court  in  42  Ohio  St.,  as  it  were  under  protest,  yet  their 
judgment,  which  would  be  a  nullity  of  the  case  was  not 
appealable,  was  affirmed  by  the  supreme  court,  as  shown 
by  23  Law  Bulletin,  235. 

And  then  again,  we  have  in  48  Ohio  St.,  case  of  State  ex 
rel.  V.  Orites,  Auditor,  on  page  175,  the  so-called  dictum, 
that  'Mn  view  of  the  express  provisions  of  the  statute,  it  iB 
difficult  to  see  wherein  a  proceeding  in  mandamus  differs  in 
any  material  respect  from  a  civil  action,  or  even  in  any  re- 
spects, except  in  name." 

While  we  entertain  the  very  highest  opinion  of  the  learn- 
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iDg  and  ability  of  the  judges  who  have  recently  decided  in 
the  second  circuit,  that  proceedings  in  mandamus  are  not 
appealable,  and  while,  doubtless,  if  it  were  an  open  ques- 
tion on  the  reasonable  construction  of  these  statutes,  we 
would  feel  inclined  to  follow  that  decision,  yet,  this  court 
as  now  constituted,  has  held,  in  line  with  this  case  in  42 
Ohio  St.,  page  215.  This  court,  in  1892,  in  the  Licking 
county  case,  made  the  express  holding  that  proceedings  in 
mandamus  are  appealable.  The  supreme  court,  in  the  six 
cases  that  I  have  referred  to,  have  made  in  effect  the  direct 
holding  that  an  appeal  does  lie  in  mandamus.  Whether  they 
have  given  the  best  reasons  for  that  holding  or  not,  is  an- 
other question,  but  they  have  made  the  holding  in  these 
six  cases, that  an  appeal  will  lie  in  mandamus.  And  we  have 
no  doubt  that  a  great  many  other  cases  could  be  found,  like 
this  Licking  county  case,  that  have  been  decided  by  the  su- 
preme court  without  report,  where  appeals  in  mandamus 
have  been  upheld. 

That  being  the  state  of  the  decisions  in  Ohio,  on  the  sub- 
ject of  whether  an  appeal  will  lie  in  mandamus  or  not,*  we 
are  content  to  follow  our  former  holdings,  to  follow  the 
holdings  of  the  supreme  court,  until  the  supreme  court  sees 
fit  to  overrule  its  former  holdings  and  reverse  this  court. 

There  is  another  question  made;  that  is,  admitting  that 
some  proceedings  in  mandamus  are  appealable,  others  are 
not.  And  the  point  is  made  in  these  two  cases,  263  and 
264,  where  it  was  sought  by  mandamus  to  compel  the 
county  treasurer  to  pay  certain  warrants.  An  argument  is 
made,  that  the  writ  is  simply  to  obtain  the  payment  of 
money,  and  that,  therefore,  it  is  an  action  for  money  only, 
and  that  it  would  follow  from  that,  that  there  would  be  a 
trial  by  jury,  and,  therefore,  the  action  is  not  appealable. 
But  even  in  that  case,  we  think  and  hold,  that  there  is  a 
wide  distinction  between  a  peremptory  writ  ordering  an 
officer  to  pay  money,  and  a  judgment  for  money  only.    The 
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effect  is,  and  might  be  the  same,  and  the  party  seeks  to  ob- 
tain the  payment  of  money;  bat  the  particular  relief  that  is 
sooght  in  the  mandamus  case,  is  different  from  the  money 
judgment.   The  enforcement  of  the  order,  would  be  through 

0 

different  means  and  different  processes. 

There  is  the  further  question  made  in  some  of  these  cases 
where  the  bond  has  not  been  given,  and  that  involves  the 
construction  of  sec.  5228.  Sec.  5228,  provides  that,  ''a 
party  in  any  trust  capacity,  who  has  given  bond  in  this 
state  with  sureties  according  to  law.  shall  not  be  required 
to  give  bond  and  security  to  perfect  an  appeal." 

Prior  to  the  revision  of  1880,  and  so  far  as  we  have  been 
able  to  trace  the  statute  from  50  O.  L. ,  p.  98,  down  to  the 
revision  of  1880,  (See  Swan  &  Critchfield,  p.  1167,  sec. 6), 
executors,  administrators  and  guardians,  were  the  only  trus- 
tees who  were  exempt  from  the  necessity  of  giving  bond. 

On  this  question  I  speak  for  a  majority  of  the  court  only. 
A  majority  of  the  court  is  of  the  opinion,  and  so  holds,  that 
sec.  5228,  as  it  now  reads,  "A  party  in  any  trust  capacity, " 
must  be  construed  in  the  light  of  the  provision  as  it  stood 
before  the  revision.  Before  the  revision  it  stood,  executors, 
administrators  and  guardians.  That  the  enlargement  by 
the  phrase,  '' parties  in  any  trust  capacity,''  would  only  in- 
clude trustees  of  the  same  class  as  executors,  administrators 
and  guardians,  and  is  not  broad  enough  to  include  public 
oflScers,  such  as  county  commissioners  and  county  treasur- 
ers. 

It  therefore  follows,  that  the  appeals  will  be  dismissed  in 
cases  Nos.  236, 237, 238, 239, 240  and  263  and  264,  because  no 
appeal  bond  has  been  given.  In  cases  from  245  to  262  in- 
clusive, where  the  bond  has  been  given,  the  motions  to  dis- 
miss the  appeal  are  overruled. 

James  R,  Lytle,  McElroy  &  Carpenter,  for  the  motions. 

Geo.  Coyner,  Pros.   Att'y.,  Jones  &  Jones,  contra. 
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(Eighth  Circuit— Cuyahoga  Co., C, Circuit  Court— Nov. Term,  1897.) 

Before  flale,  Marvin  and  Caldwell,  JJ. 

THE  AMERICAN  SURETY  COMPANY  OP  NEW  YORK  v.  JACOB 

A.  RAEDER,  ASSIGNEE,  et  al. 


Contract  with  Board  of  Education  for  erection   of  school  houBt — 
Provision  in  bond  for  payment  of  laborers  and  material  men,  valid— 

Where,  iu  a  contract  with  a  hoard  of  education  for  the  huilding 
of  a  school  house,  the  contractor  was  required  to,  and  did 
give  a  hond  for  the  faithful  performance  of  the  contract, 
providing  also  that  he  should  pay  all  just  and  legal  claims 
for  labor  performed  upon,  and  for  material  furnished  for 
the  work,  and  also  agreeing  that  the  undertaking  should  be 
for  the  use  of  any  laborer  or  material  man  having  a  just 
claim  as  aforesaid,  as  well  as  for  the  board  of  education, 
such  obligation  so  far  as  laborers  and  material  men  are 
concerned  is  not  beyond  the  powers  of  the  board  of  educa- 
tion, but  is  valid,  and  may  be  enforced  against  the  sureties 
on  such  bond  by  any  laborer  or  material  man  who  has  a 
legal  claim  against  such  contractor  for  labor  performed  or 
material  furnished  in  the  erection  of  the  building. 


Error  to  the  Court  of  Common  Pleas,  Cujaboga  county. 
Hale,  J. 

On  the  25th  day  of  May,  1895,  Peter  J.  Black  entered 
into  a  contract  with  the  Board  of  Education  of  the  city  of 
Cleveland,  for  the  construction  of  a  school-house,  and  to  se- 
cure the  faithful  performance  of  that  contract  on  his  part, 
executed  and  delivered  to  the  Board  of  Education  his  bond 
with  The  American  Surety  Company  of  New  York,  as  surety. 

The  contract  is  very  lengthy  and  need  not  be  recited. 

The  bond,  among  other  provisions,  contains  the  following: 

''The  condition  of  this  obligation  is  such,  that,  whereas 
the  said  Peter  J.  Black,  did,  on  the  27th  day  of  May,  A. 
D.  1895,  enter  into  the  foregoing  agreement  with  said  Board 
of  Education,  which  said  agreement  is  made  a  part  of  this 
bond,  the  same  as  though  fully  set  forth  herein,  now,  if  the 
said  Peter  J.  Black,  designated  as  said  party  of  the  second 
part,  in  the  said  foregoing  agreement,  shall  well   and  truly 
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perform  all  and  singalar,  the  Btipalations  of  said  agreement 
bj  bim  to  be  performed,  and  shall  pay  all  just  and  legal 
claims  for  labor  performed  upon,  and  for  materials  furnished 
for  the  work  speci6ed  in  said  agreement,  the  same  shall  re- 
main in  full  force  and  virtue  in  law;  otherwise,  then,  this 
obligation  shall  be  void.  We  hereby  agreeing  and  consent- 
ing that  this  undertaking  shall  be  for  the  use  of  any  laborer 
or  material-man  having  a  just  claim  as  aforesaid,  as  well  as 
for  said  Board  of  Education." 

It  will  be  seen,  that  the  contract  and  bond  were  executed 
at  the  samu  time,  each  referring  to  the  other. 

Black  made  default  and  abandoned  the  building  before 
it  was  completed. 

Bohm  &  Stuhr  had  performed  labor  and  furnished  mater- 
ials under  contract  with  Black,  for  the  building,  and  at  the 
time  Black  abandoned  his  contract,  he  was  indebted  to  them 
in  the  sum  of  $2,900.00,  and  more.  Thereupon,  Baeder — 
assignee  of  Stuhr  &  Bohm — commenced  an  action  in  the 
court  of  common  pleas  upon  the  bond,  to  enforce  the  col- 
lection of  this  claim. 

On  trial  in  the   court   of  common    pleas,  judgment    was 

rendered  in  favor  of  the  defendant  in  error,  and  against  the 
plaintiff  in  error.  Error  is  prosecuted  in  this  court  to  re- 
verse that  judgment. 

It  is  insisted  by  the  Surety  Company,  that  the  defendant 
in  error  has  no  right  of  action  on  this  bond,  and  that  under 
the  issues  made  by  the  pleadings,  the  judgment  should  have 
been  for  the  plaintiff  in  error.  It  is  suggested,  first,  that 
the  contrpct  as  well  as  the  bond,  was,  and  is  illegal  and 
void,  under  the  provisions  of  sec.  3899, of  the  statute  under 
which  the  Board  of  Education  was  organized.  That  section 
reads:  "No  contract,  agreement,  or  obligation,  shall  be 
binding  upon  the  board  unless  an  appropriation  therefor, 
shall  be  first  made  by  the  council."  There  is  no  evidence 
that  such  an  appropriation  had  been  made;  that  is,  nothing 
is  disclosed  by  this  record  that  such   an  appropriation    had 
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been  made.  We  are  of  the  opinion,  however,  that  neither 
Black  nor  his^auretj  can  avoid  his  or  ite  obligation,  by  rea- 
son ofjthis  statute.  The  contract  was  partly  completed, and 
some  payments  at  least,  made  to  Black  upon  it.  The  Board 
was  in  no  way  in  default  at  the  time  that  Black  abandoned 
his  contract,  and,  so  far  as  disclosed  by  this  record,  was 
ready,  willing  and  anxious,  to  perform  its  part  of  the  con- 
tract. Under  these  circumstances,  we  think  this  claim  can 
not  be  sustained. 

Again, it  is  claimed  that  the  Board  was  without  authority 
to  require  or  receive  this  bond,  and,  therefore,  it  is  not 
binding  on  the  surety;  that  the  whole  matter  was  ultra 
vires,so  far  as  these  laborers  and  material-men  are  concerned. 

The  subject  matter  of  the  contract,  was  clearly  within  the 
jurisdiction  of  the  Board,  and  the  contract  one  that  the 
Board  had  ample  authority  to  make, independent  of  any  ex- 
press provision  of  the  statute.  Wt  are  clearly  of  the  opinion, 
that  that  Board,  in  a  contract  of  this  kind, 'could  secure  its 
performance  in  any  proper  manner,  one  of  which  would  be 
to  require  a  bond, as  in  this  case. 

The  Board  not  only  had  the  powers  expressly  granted  it, 
but  such  as  were  by  those  expressly  granted,  implied  and 
necessary  for  the  carrying  out  of  those  that  were  expressly 
granted. 

It  is  said,  again,  that  there  was  a  mistake  of  law  on  the 
part  of  the  parties  executing  this  bond ;  and  it  was  sought 
to  introduce  evidence  tending  to  establish  that  fact. 

It  is  not  denied  that  relief  is  sometimes  granted  to  parties 
who  have  entered  into  a  contract  under  a  mistake  of  law  ap- 
plicable to  the  transaction,  but  we  do  not  think  this  is  one 
of  those  cases. 

Testimony  was  offered  on  the  trial  of  the  case,  by  the 
party  who  drew  the  contract,  of  the  intention  of  the  Board 
of  Education  in  taking  this  bond,  that  is,  that  it  was  not 
intended  to  cover  claims  of  laborers  and  material- men.  That 
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evidence  was  excladed.  We  think  the  intention  of  the  par- 
ties should  be  gathered  from  the  surrounding  circumstances 
and  the  language  embodied  in  the  contract  and  bond,  and 
that  such  testimony  was  not  competent. 

The  main  contention,  however,  is  over  the  proper  inter- 
pretation to  be  given  to  the  bond,  and  whether  it  can,  in 
any  event,  be  enforced  in  behalf  of  the  laborers  and  material- 
men.    That  is  the  substantial  question  involved  here. 

Counsel  for  plaintiff  in  error,  contend  that  the  bond  was 
given  solely  for  the  protection  of  the  Board  of  Education, 
and  inasmuch  as  the  Board  was  under  no  legal  obligation  to 
pay  any  claims  against  Peter  Black  for  labor  and  materials, 
and  was  in  no  way  indebted  to  the  defendant  in  error,  no 
cause  of  action  arises  on  the  bond  in  his  favor. 

It  is  made  quite  clear,  from  an  examination  of  the  Ian- 
guage  of  the  bond,  that  the  parties  intended  to  give  a  right 
of  action  on  the  bond,for  Unpaid  claims  of  this  class,aga]nst 
Black.  There  is,  so  far  as  we  are  able  to  find,  no  direct 
authority  in  this  state,  upon  the  qaestion  involved.  There 
are,  however,  a  number  of  adjudications  in  other  states, 
bearing  directly  on  this  proposition.  133  Mo.,  561,  involved 
the  interpretation  of  a  contract  in  which  the  city  of  St. 
Louis  was  a  party  upon  one  side,  and  had  contracted  for 
improvements  upon  the  streets  of  the  city,  and  a  bond  of  the 
contractor  taken,  the  conditions  of  which  were  similar  to 
the  one  we  are  here  considering, — in  legal  effect,  the  same. 
The  bond  provided,  that  the  contractor  should  pay  to  the 
proper  parties  all  amounts  due  for  material  and  labor.  There 
was  no  statute  authorizing  such  a  bond,  but  the  supreme 
court  of  Missouri  sustained  the  action,  and  said  it  was 
right  and  proper  to  enforce  the  bond  according  to  its  terms. 
There  is,  in  that  case,  a  very  careful  discussion  of  the  ques- 
tion involved. 

Several  cases  involving  the  exact  questions  have  been  de- 
termined by  the  supreme   court  of  Nebraska.   41  Neb.,  655, 
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contract  for  a  street  improvement.  An  action  was  brought 
bj  a  material-man  and  laborer,  upon  '  the  contract  which 
provided  that  the  contractor  should  pay  all  claims  of  labor- 
ers and  material  men,  and  was  sustained. 

See  also,  34  Neb.,  220;  38 Neb.,  794;  64  Iowa,  561;  63 
Iowa,  162;  56  Mich.,  345 — The  opinion  in  this  case  was 
delivered  by  Judge  Cooley,  and  fully  sustains  the  proposi- 
tions contended  for.  On  the  other  hand,  a  case  directly  in 
point,  is  reported  in  69  N.  Y.  State  Reports,  846.  This 
case  was  determined  by  the  supreme  court  of  the  state  of 
New  York,  in  the  Buffalo  district,  and,  we  understand,  is 
DOW  pending  in  the  court  of  appeals  of  that  state.  The  ex- 
act question  here  involved  was  made,  and  the  court  held 
that  the  action  could  not  be  maintained. 

The  decided  weight  of  authority  is  in  support  of  the  right 
to  maintain  the  action. 

It  has  long  been  the  policy  of  the  state  to  protect  labor- 
ers and  material-men  who  have  performed  labor  or  furnished 
material  to  the  individual.  This  has  been  done  by  way  of 
mechanics'  liens.  These  lien  laws  are  founded  upon^  just 
and  equitable  principles;  and  while  it  is  true  that  as  to  the 
public  buildings  and  public  improvements,  the  general  rule 
is,  that  no  liens  can  be  obtained,  still  the  same  equity  exists 
in  favor  of  material -men  and  laborers. 

The  case  to  which  I  have  referred,  reported  in  6  Micfh., 
states  the  law  as  follows: 

^'It  is  not  ultra  vires  for  a  municipal  board  in  contract- 
ing for  a  public  building,  to  stipulate  that  payment<«  were 
not  to  be  made  to  contractors  so  long  as  any  claim  for 
work  or  materials  stood  against  them." 

Judge  Cooley,  in  disposing  of  the    case,  said: 

^*A  corporation,  when  constructing  a  public  building  or 
other  public  work,  is  chargeable  with  a  moral  duty  as  an 
individual  would  be  to  see  that  it  is  so  constructed  that  peo- 
ple may  not  be  injured  in  coming  near  to,  or  making  use  of 
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it  in  a  pioper  manner.  In  some  cases,  thej  may  not  be  legal- 
ly responsible  for  failure  to  perform  this  doty;  but  where  the 
moral  obligation  exists,  it  cannot  be  said  that  any  provision 
for  its  performance,  not  improper  in  itself,  is  ultra  vires. 
A  county  may  go  to  great  pains  and  great  expense  to  make 
the  court-house  unquestionably  safe,  that  individual  citizens 
may  not  suffer  injuries  consequent  upon  its  construction; 
but  if  it  may  do  this,  it  would  be  very  strange  if  it  were 
found  lacking  in  authority  to  stipulate  in  the  contract  for 
the  building, that  the  constructor,  when  calling  for  payment, 
shall  show  that  he  is  performing  his  obligations  to  those 
who  supply  tbe  labor  and  materials,  and  that  the  county  is 
not  obtaining  the  building  at  the  expense  of  a  few  of  its 
people.     We  cannot  think  such  is  the  case.'' 

So,  guided  by  the  decided  weight  of  the  authorities,  and 
what  we  believe  to  be  the  more  equitable  rule,  we  hold  that 
this  bond  can  be  enforced  by  the  laborers  and  material-men, 
precisely  according  to  its  terms. 

If  the  principal  and  surety  in  the  bond  desire  not  to  be 
held  to  tbe  language  of  the  contract  and  bond,  it  is  very 
easy  to  provide  against  it  in  the  execution  of  the  contract 
and  bond. 

The  judgment  in  the  case  will  be  affirmed. 

Oarfield  &  Qarfield,  for  Plaintiff  in  Error. 

Dickey^  Brei/^er  &  McOowan,  for  Defendant  in  Error. 


(Sixth  (Mrcuit— Wood  Co.,  O.,  Circuit  Court,  October  Term,  1897.) 

Before  King,  Haynes  and  Parker,  JJ. 
BERT  STEELE  v.  WILLIAM  EDWARDS. 


Libel— Publication — Mailing  postal  card— 
Merely  mailing  a  postal  card  at  a  postoffice  does  not   amount  to 
a  publication  to  the  postal  authorities  or  any   person    other 
than  the  one  to  whom  it  is  addressed, of  any  matter  written 
on  the  side  thereof  for  the  message. 
Language  that  imputes  no  crime— Larceny— 
The  words  "I  want  you  to  call  and   settle    for   the   fodder    you 
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were  kind  enough  to  take  Saturday  without  permission. 
Call  and  settle  at  once, ' '  do  not  impute  the  crime  of  larceny 
to  the  person  to  whom  they  are  addressed,  and  are  not  in 
themselves  libelous. 

Language  not  libelou8  in  itself— What  must  be  shown— 
When  language  is  not  in  itself  Ubelous,  but  by  a  person  acquain- 
ted with  extraneous  facts  may  have  been  understood  in  a 
libelous  sense,  the  allegation  and  proof  must  show  that  the 
person  to  whom  the  language  was  published,  was  acquainted 
with  such  extraneous  facts. 


Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

Pabkeb,  J. 

In  this  case  the  plaintiff  in  error,  Steele,  wrs  plaintiff  be- 
low, and  filed  bis  petition  in  tbe  court  of  common  pleas, 
cbarging  tbe  defendant,  Edwards,  witb  baving  uttered  and 
pnblisbed  of,  and  concerning  bJm,  Steele,  a  certain  libelous 
writing.  Tbe  words  of  tbe  alleged  libel  wbicb  were  written 
npon  a  postal  card  and  mailed  at  tbe  post  office  at  Bowling 
Green,  are  as  follows: 

Bowling  Green,  O.,  Mcb.  30th,  1896. 

Mr.  Bert  Steele: 

I  want  you  to  call  and  settle  foi  tbe  fodder  you  were  kind 
enoagb  to  take  Saturday  witbout  permission.  Call  and  set- 
tle at  once. 

Yours, 

William  Edwards." 


(  4 


It  is  alleged  in  tbe  petition,  tbat  tbe  meaning  of  tbese 
words,  as  used  by  Edwards,  was,  tbat  Steele  bad  been  guilty 
of  grand  larceny  in  taking  tbe  fodder  referred  to,  and  tbat 
therefore,  tbe  words  were  libelous  and  actionable.  It  is 
also  averred  in  tbe  petition,  tbat  before  tbe  time  of  writing 
and  mailing  tbe  postal  card,  tbe  defendant  bad  asserted  tbat 
a  certain  Idad  of  bis  fodder  bad  been  stolen.  Tbe  defend- 
ant, for  answer  to  tbis  petition,  denies  eacb  and  every  alle- 
gation contained  in  tbe  petition,  denying  therefore,  neces- 
sarily, all  tbe  averments  contained  in  tbe   innuendo,  wbicb 


64  OIBCUIT  COURTS  OP  OHIO.         vol.  xv. 

Steele  v.  Edwards. 

impute  to  the  language  used  the  meaning  alleged;  that  is,  a 
charge  that  Steele  had  committed  the  offense  of  grand  lar- 
ceny; and  then  the  answer  proceeds  to  explain  the  circum- 
stances of  the  writing  and  mailing  of  the  card,  as  follows: 

'^That  a  person  other  than  the  plaintiff,  who,  as  defendant 
was  reliably  informed,  was  named  Bert  Steele,  was  indebted 
to  him  for  a  load  of  fodder  which  said  person  had  taken  and 
hauled  away  from  the  defendant's  premises  during  the  ab- 
sence therefrom  of  defendant.  That  the  defendant,  who 
can  neither  read  or  write,  instructed  his  daughter  to  write  to 
said  person,  requesting  him  to  call  and  pay  for  said  fodder, 
whereupon  she  did  write  the  postal  card  mentioned  in  the 
petition,  and  the  same  was  mailed  accordingly.  That  said 
postal  card  was  not  intended  for  the  plaintiff,  nor  to  be  de- 
livered to  him,  and  defendant  so  informed  plaintiff  when  he 
learned  that  said  card  had  come  into  his  possession.  That 
if  said  card  was  delivered  to  the  plaintiff  by  Post  Office  De- 
partment, it  was  through  mistake,  growing  out  of  the  iden- 
tity of  the  name  of  the  plaintiff  with  that  of  the  person  for 
whom  it  was  intended,  and  to  whom  it  was  addressed.^' 

The  reply  denitfs  that  any  person  named  Bert  Steele,  was 
ever  indebted  to  the  plaintiff  for  any  load  of  fodder,  and 
denies  that  the  defendant  ever  had  any  information,  reliable 
or  otherwise,  as  to  any  man  named  Bert  Steele,  having 
taken  any  fodder  from  the  farm  of  defendant.  Denies  that 
defendant  did  not  intend  to  have  said  card  mentioned  in  the 
petition  delivered  to  plaintiff.  Denies  that  there  was  any 
mistake  on  the  part  of  defendant  arising  from  the  identity 
of  plaintiff's  name  with  any  other  person *s  name,  to  whom 
defendant  intended  to  address  said  card.  The  reply  admits 
that  the  daughter  of  the  defendant  wrote  the  card  under 
the  direction  of  the  defendant,  but  denies  that  the  same  was 
a  request,  or  intended  as  a  request,  for  any  person  to  call 
and  pay  for  the  fodder,  and  denies  every  other  allegation  in 
the  answer  not  admitted  in  the  reply,  to  be  true. 

After  the  plaintiff  had  rested  his  case,  the  court,  onf  mo- 
tion of  the  defendant,  withdrew  the  case  from  the  consider- 
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ation  o{  the  jury,  and  directed  the  jury  to  return  a  verdict 
for  the  defendant,  which  the  jury  did,  and  because  of  this 
action  of  the  court  below,  error  is  prosecuted  in  this  court. 
NoW,  whether  the  words  appearing  upon  this  postal  card 
were  libelous,  is  a  question  for  the  court, — a  question  of 
law.  That  is  to  say,  whether  the  words  alone,  without  hav- 
ing any  special  or  unusual  meaning  attached  to  them  by 
the  aid  of  averment  of  additional  explanatory  facts, — 
whether  appearing  by  themselves  without  such  aids,  they 
were  libelous  or  not,  is  a  question  for  the  court,/and  this 
court  is  of  the  opinion,  that  the  natural  import  of  the  words 
does  not  convey  a  libelous  meaning;  that  there  is  nothing 
about  the  language  used,  when  given  its  ordinary  signifi- 
cance, that  imputes  to  the  defendant  the  crime  of  grand 
larceny  or  any  other  crime,  or  any  act  upon  his  part,  that 
would  tend  to  disgrace  him,  or  render  him  ridiculous,— 
anything  in  short,  that  would  make  it  libelous. 

A  writing  however,  which  may  not  be  libelous  on  its  face, 
may  be  shown  to  .have  been  used  and  understood  in  a  libel- 
ous sense.  It  may  be  so  understood  by  reason  of  the  situa- 
tion of  the  parties;  by  reason  of  extraneous  facts  not  ap- 
pearing upon  the  face  of  the  writing  itself — words  that, 
according  to  their  ordinary  signification,  may  be  entirely 
innocent,  or  might,  under  certain  circumstances,  be  under- 
stood  by  persons  hearing  or  reading  them,  in  a  sense  carry- 
ing  a  charge  or  implication  of  crime,  or  something  that 
would  make  them  libelous.  Counsel  for  the  plaintiff  in  this 
case,  evidently  did  not  regard  these  words  as  libelous  upon 
their  face,  and  therefore  undertake  to  set  forth  in  the  peti- 
tion, certain  extraneous  facts  with  relation  to  which  the 
words  were  uttered  or  used,  and  then,by  certain  innuendoes, 
undertake  to  say  that  they  were  intended  to  be  understood, 
and  were  understoodln  the  sense  of  imputing  to  the  plain- 
tiff the  crime  of  grand  larceny.     Tn  such  case,  the  question 
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whether  such  meaning  wa&  intended  by  the  person  pablish- 
ing  the  writing,  or  whether  snch  meaning  was  understood 
by  the  person  to  whom  it  wa?  published,  becomes  a  ques- 
tion for  the  jury.  We  cannot  say  that  the  words,  under  the 
circumstances  set  forth,  would  not  convey  the  meaning. as- 
cribed to  them.  The  question  whether  they  bore  that  mean- 
ing then,  would  be  a  question  that  should  be  submitted  to 
the  jury.  But  it  is  necessary  to  allege  and  to  prove  that 
there  were  such  circumstances  as  are  alleged — that  there 
was  such  a  situation  surrounding  the  transaction  as  would 
make  it,  at  least,  possible,  if  not  probable,  that  the  meaning 
ascribed  to  the  woids  was  the  meaning  intended,  and  the 
meaning  understood. 

From  the  evidence  submitted  to  the  jury,  it  appears  that 
the  defendant  had  had  some  arrangement  with  a  roan  by 
name  of  Anson  Steele,  under  which  Anson  Steele  bad  ob- 
tained from  the  defendant,  Edwards,  certain  fodder,  and 
was  to  obtain  more  fodder  which  he  was  to  pay  for.  That 
the  understanding  between  the  parties  was,  that  he  was  to 
pay  for  it  before  be  removed  it  from  the  premises  of  Ed- 
wards, and  it  appears  that  Mr.  Edwards  did  not  know  the 
Christian  name  of  the  Steele  with  whom  he  had  been  deal- 
ing with  respect  to  this  fodder.  That  on  a  certain  day,  be 
noticed  a  person  going  out  of  his  field  with  a  load  of  fod- 
der; that  he  supposed  this  person  to  be  the  Steele  that  he 
had  agreed  to  let  have  a  load  of  fodder,  and  that  the  words 
that  he  used  on  that  occasion,  and  the  words  which  he  wrote 
upon  the  postal  card,  were  with  respect  to  that  transaction. 
It  appears  that  he  inquired  where  Mr.  Steele  lived,  and  went 
to  the  house  where  he  was  directed,  and  there  found  a  load 
of  fodder;  that  he  supposed, — taking  his  testimony  for  it, 
— that  that  was  the  residence  of  the  Steele  to  whom  he  sold 
the  fodder.  He  was  informed  that  it  was  the  residence  of 
Bert  Steele,  and  he  was  still  in  ignorance  of  the  fact  that 
the  person  to  whom  he  had  agreed  to   sell    the|fodder   was 
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not  Bert  Steele.  He  did  not  find  Mr.  Steele  at  this  boase, 
bnt  returned  home  and  directed  his  daughter  to  write  a 
pofltal  3ard,  calling  upon  Mr.  Bert  Steele,  (whom  be  tben 
supposed  was  the  Steele  to  whom  be  bad  sold  the  fodder), 
to  call  and  settle  for  what  be  bad  taken  without  permission, 
the  understanding  having  been,  that  Steele  was  not  to  take 
the  fodder  until  be  had  first  paid  for  it.  Now,  it  was  upon 
that  statement  of  the  matter  to  the  jury  by  witnesses,  that 
the  court  withdrew  the  case  from  the  consideration  of  the 
jary,  that  there  was  no  testimony  tending  to  show  that  the 
language  had  been  used  by  Mr.  Edwards  in  the  libelous 
flence  ascribed  to  it  in  the  petition.  It  appears,  however, 
that  there  was  some  testimony  upon  the  part  of  Anson  Steele, 
tending  to  show  that  Mr.  Edwards  had,  upon  the  same  day 
that  be  bad  called  at  the  residence  of  Bert  Steele,  also  called 
at  the  residence  of  Anson  Steele,  and  that  not  finding  the 
fodder  there,  he  subsequently,  upon  meeting  Anson  Steele 
on  the  street,  in  conversation  with  him,  said  to  him,  *'I  did 
not  find  the  fodder  at  your  bouse,  but  I  found  it  at  the  bouse 
of  Bert  Steele,  and  therefore,  I  have  no  claim  upon  you  for 
the  fodder.''  There  was  some  evidence  tending  to  show 
that  this  occurred  before  Mr.  Edwards  bad  written  this  pos- 
tal card,  so  that,  if  the  matter  were  to  go  to  the  jury  upon 
the  question  of  what  was  intended  and  meant  by  Mr.  Ed- 
wards, perhaps  it  could  not  be  said  there  was  no  testimony 
tending  to  show  that  the  words  were  intended  by  Mr.  Ed- 
wards to  be  understood  in  the  libelous  sense  charged. 

But  a  question  which  is  more  important  in  the  case  is:^" 
In  what  sense  was  the  language  understood,  or  in  what  sense 
might  it  have  been  understood  by  those  to  whom  it  was 
published?  The  intent  of  a  person  using  language,  is  only 
inquired  into  as  we  understand  it,  upon  the  question  of 
malice.  The  person  using  libelous  language  may  intend  to 
have  it  understood  in  an  innocent  sense,  and  yet  may  be 
held  liable  in  a  civil    action  for    damages.     Now,  in    what 
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sense  other  than  the  sense  which  Mr.  Edwards  says  he  used 
this  language,  could  it  have  been  understood  by  those  to 
whom  it  was  published?  It  becomes,  important  to  inquire 
then,  bow,  and  to  whom  it  was  published,  if  at  all.  The 
postal  card  was  written  by  the  daughter  of  the  defendant, 
at  his  residence.  There  is  no  testimony  in  the  record  tend- 
ing to  show  that  after  it  was  so  written,  it  came  to  the  eyes 
of  any  other  person,  or  that  it  was  read  in  the  presence  or 
hearing  of  any  other  person  than  the  defendant's  daughter. 
There  are  many  authorities  to  the  effect  that  it  is  not  suffi- 
cient that  one  may  have  an  opportunity  to  read  a  libelous 
writing  to  constitute  a  publication,  but  it  must  have  been 
seen  and  read  by,  or  to  someone  other  than  the  writer,  to 
make  it  a  publication.  It  is  UDpart  of  the  business  or  duty 
of  the  post  office  officials  to  read  a  postal  card ;  their  doing 
so,  would  be  an  impropriety,  if  not  an  unlawful  act,  and  it 
can  hardly  be  presumed  that  they  do,  ordinarily,  read  the 
vast  number  of  postal  cards  that  go  through  the  post  offices. 
It  would  not  do  to  assume,  as  a  matter  of  law,  that  because 
a  postal  card  has  been  placed  in  the  post  office,  it  has  been 
read,  since  there  has  been  an  opportunity  for  the  post  office 
officials  to  read  it  Therefore,  we  do  not  regard  the  fact  of 
the  posting  of  the  postal  card  at  the  post  office  as  a  public- 
ation of  the  matter  written  upon  it.  Technically,  perhaps, 
it  was  a  publication  to  the  daughter.  She  was  not  the 
author  of  it,  but  was  the  amanuensis  of  the  defendant,  who 
can  neither  read  nor  write,  and  it  may  be  said,  that  it  was 
published  to  her  because  she  wrote  and  necessarily  read  it. 
It  does  not  appear  that  any  other  person  ever  read  it  or 
heard  it  read;  therefore,  it  becomes  important  to  know  in 
what  sense  the  daughter  could  have  understood  this  lan- 
guage. Now,  it  does  not  appear  so  far  as  we  have  been 
able  to  find  from  the  record, that  the  daughter  had  been  ap- 
prised or  made  acquainted,  with  any  circumstances  that 
would  cause  her  to  understand  this  language    as   meaning 
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that  Steele  bad  been  guilty  of  grand  larceny.  She  bad 
simply  been  directed  by  ber  fatber  to  write  a  postal  card  to 
Bert  Seele,  to  call  and  settle  for  tbe  fodder  wbicb  be  bad 
taken  witbout  permission.  It  is  a  very  scant  publication  to 
say  tbe  least  of  it,  but  if  it  is  tecbnically  a  publication — it 
was  publisbed  to  one  wbo  personally  bad  no  knowledge  of 
tbe  surrounding  circumstances  tbat  would  cause  ber  to  tbink 
tbat  tbe  language  used  (wbicb  sseems  to  be  more  ber  own 
language  tban  ber  father's),  imputed  tbe  crime  of  grand 
larceny  to  tbe  person  addressed.  On  tbis  subject,  I  will  read 
from  sec.  135,  of  Townsbend  on  Slander  and  Libel: 

*'In  allowing  extraneous  circumstances  to  affect  tbe  con- 
struction of  language,  courts  inquire  wbetber  or  not,  tbe 
hearer  or  reader  of  the  language  knew  such  circumstances. 
If  tbe  bearer  or  reader  was  acquainted  wich  those  extraneous 
circumstances,  tbe  construction  will  be  witb  reference  to 
them,  not  because  it  is  important  how  the  reader  or  hearer 
understood  the  language,  but  because  those  circumstances 
form  a  proper  element  in  determining  the  meaning  to  be  at- 
tributed to  the  language  in  question.  If  the  hearer  or  reader 
was  not  acquainted  with  those  extraneous  circumstances,  then 
they  wUl  not  be  taken  into  consideration  in  determining 
the  meaning  of  the  language.  The  hearer  or  reader  not  being 
acquainted  with  those  circumstances  which  affect  tbe  mean- 
ing of  tbe  language, its  effect  upon  such  hearer  or  reader  is 
as  if  no  such  circumstances  existed,  and  the  language  is  to 
be  construed  without  reference  to  such  circumstances.  The 
circumstance  that  the  act  charged  is  physically  or  legally 
impossible, does  not  always  prevent  the  language  being  ac- 
tionable. The  alleged  test  in  such  case  is  the  knowledge 
possessed  by  those  to  whom  the  language  is  published.'' 

And  there  are  various  illustrations  given  in  the  text.  In 
the  case  of  Brown  v.  Myers, in  40  Ohio  St., p.  99, it  is  held, 
that  language  which  otherwise*  would  be  actionable,  might 
not  be  actionable  if  published  under  circumstances,  or  to 
parties  acquainted  with  the  circumstances,  which  would  give 
to  the  language   a  meaning  that  would  not    be    actionable. 
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That  is  the  converse  of  the  proposition  ^hich  I    have   jast 
stated,  but  is  founded  on  like  principles. 

In  this  connection  we  will  consider  the  question  of  the 
BuflSciencj  of  the  petition,  though  it  was  not  demurred  to. 
I  have  called  attention  to  the  fact  that  the  petition  sets  forth 
that  before  the  committing  of  the  grievance  complained  of, 
that  is  to  say,  before  the  publishing  of  this  card,  the  de- 
fendant  had  asserted  that  a  certain  load  of  fodder,  to  bim, 
the  defendant  belonging,  had  been  feloniously  stolen,  taken 
and  carried  away.  There  was  no  testimony  tending  to  show 
that  he  had  ever  made  such  a  charge  or  declaration ;  but  even 
if  that  had  been  shown,  there  is  no  allegation  that  any  per- 
son to  whom  the  language  was  published,  knew  of  sucb 
charge  or  declaration,  or  was  acquainted  with  any  circum- 
stance which  would  cause  such  person  to  understand  the 
language  as  imputing  to  Mr.  Steele  the  crime  of  larceny. 
It  is  not  only  necessary  to  prove  that,  but  it  is  necessary  to 
allege  it,  or,  to  state  it  more  logically,  it  is  necessary  to  al- 
lege it  and  to  support  the  allegation  by  proof.  In  the  case 
of  Maynard  v.  Firemen's  Fund  Insurance  Co.,  34  Cal.,  48, 
(also  91  Am.  Dec,  at  p.  672),  the  court  say: 

*^The  averment  in  that  complaint  is,  that  the  defendant 
intended  to  have  it  understood  and  believed  by  the  lan- 
guage of  the  resolution,  that  the  plaintiff  was  dismissed 
by  the  defendant  because  of  dishonesty  and  want  of  ability 
to  discharge  and  perform  the  duties  of  his  occupation,  and 
that  he  was  wholly  unfit  and  unworthy  of  employment; 
and  further,  that  to  consummate  the  wrong  intended, 
the  defendant  caused  the  resolution  to  be  published  among 
the  plaintiff's  acquaintances,  and  communicated  the  same 
to  the  insurance  companies  named  in  the  complaint. 
This  may  be  sufficient  to  show  what  the  defendant  meant 
by  the  language  used  and  published,  but  this  alone  is  not 
enough. 

''How  the  resolution  was  understood  by  those  who  read  it, 
other  than  those  who  composed  and  published  it,  the  com- 
plaint does  not  state.     The  plaintiff's  acquaintances  and  the 
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officers  of  the  insuraDce  companies,  amongst  whom  the 
resolution  was  circulated,  if  they  read  it,  may  not  have  un- 
derstood it  as  importing  anything  to  the  discredit  of  plain- 
tifip.  It  is  admissible  in  actions  of  slander  and  libel,  to  aver 
and  prove  that  the  words  alleged  to  be  defamatory,  and 
which  have  a  covert  or  ambiguous  meaning,  were  intended 
and  used  with  the  object  of  defaming,  and  were  understood 
in  a  particular  defamatory  sense  by  those  who  heard  them 
as  the  case  may  be.  In  Woolnoth  v.  Meadows,  5  East,  463, 
which  was  an  action  of  slander,  the  words  were  of  doubtful 
import,  and  the  declaration,  after  the  usual  introductory 
matti^r  and  setting  forth  of  the  words,  contained  an  express 
averment,  that  they  were  uttered  and  published  by  the  de- 
fendant, with  intent  and  meaning  to  convey,  that  the  same 
were  by  the  person  in  whose  presence  they  were  uttered  and 
published,  understood  and  believed  to  convey  a  charge  of 
the  particular  crime  mentioned  in  the  declaration.  Lord 
Ellenborough,  Chief  Justice,  in  his  opinion,  speaking  of 
the  averment,  said:  'Upon  a  count  so  framed,  the  plaintiff 
must  have  gone  info  other  proof  than  the  mere  spoaking  of 
the  words,  and  he  must  have  not  only  shown  that  the  de- 
fendant's meaning  was  to  impute  a  crime  of  that  nature  to 
the  plaintiff,  but  that  the  words  were  so  understood  by  the 
bearers."  " 

The  judge  presiding  in  this  case,  says: 

''The  complaint  does  not  aver  thst  those  who  were  fur- 
nished with  theresolution,or  copy  of  it,readit,or  that,if  they 
did,  they  understood  it  to  impute  to  the  plaintiff  want  of  hon- 
esty or  business  capacity.  The  rule  is,  that  the  allegations  and 
proofs  must  correspond,  and  the  consequence  of  the  rule  is 
another,  which  is,  that  the  evidence  of  a  matter  of  fact  es- 
sential to  the  support  of  the  action,  cannot  be  heard  unless 
the  complaint  or  other  proper  pleading  contains  an  aver- 
ment of  such  essential  matter  or  fact.  Upon  the  subject  of 
showing  by  pleading  what  was  intended  by  the  alleged  libel- 
ous words,  and  in  what  sense  they  were  understood  by  those 
to  whom  they  were  published,  we  may,  in  addition  to  the 
case  cited,  refer  to  Goodrich  v.  Wolcott,  3  Cow.,  239;  An- 
drews V.  Woodmansie,  15  Wend.,  234;  Gibson  v.  Williams, 
4  Wend.,  320;  Dexter  v.  Taber,  12  Johns.,  239;  and  Peak e 
V.  Oldham,  1  Cow. ,  275.     All  these  authorities   bear  more 
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or  less  upon  the  questions  considered,  and  may  be  read  with 
profit  by  those  who  are  interested  in  mastering  this  branch 
of  the  law." 

We  hold  that  the  petition,  counting  upon  language  which 
is  not  libelous  in  itself,  is  faulty  and  insufficient,  because  it 
does  not  allege  that  the  persons  to  whom  the  matter  was 
published,  were  acquainted  with  facts  which  caused  it  to 
convey  to  them  a  libelous  meaning,and  that  there  is  no  evi- 
dence tending  to  slow  that  it  was  so  understood,  or  might 
have  been, by  the  persons  to  whom  it  was  published.  There- 
fore, we  think  the  court  of  common  pleas  did  not  err  in 
taking  the  case  from  the  jury,  and  the  judgment  will  be 
affirmed. 

James  &  Bevcrstock,  for  PlaintifiP 

James  O.  Troup,  for  Defendant. 


(Eightn  Circuit— Cuyaboga  Co.,  O.,  Circuit  Court— Nov.  Term,  1897.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 

THE  PRUDENTIAL  INSURANCE  COMPANY   OF   AMERICA  v. 

MAPy  KILBANE. 


Insurance^ False  answers   in  application   known  to  be  false  by 
agent — Collusion  between  a^ent  and  assured  immaterial — 

Under  the  statute,  sec.  3625,  R.  S..  false  answers  given  by  the  as- 
sured in  his  application,  constitute  no  defense  to  a  recovery  on 
the  policy  if  the  falsehood  of  such  answers  was  known  to  the 
agent  of  the  company,  and  the  fact  that  the  agent  and  the  assured 
acted  in  collusion  in  inserting  such  false  answer  in  the  applica< 
tion,  will  not  relieve  the  company  from  liability  on  the  policy. 

Error  to  the  Court  of  Common  Pleas  of  Cujahoga  county. 

Marvin,  J. 

The  case  of  the  Prudential  Insurance  Company  against 
Mary  Eilbane  is  a  proceeding  in  error  brought  for  the  pur* 
pose  of  reversing   the  judgment  of  the    court    of   common 


• 


TOL.  xy.  CIRCUIT  COURTS  OF  OHIO.  68 

Prudential  iDSurance  Co.  v.  Kilbane. 

pleas  uf  this  coonty.  TheorigiDal  action  was  brougtb  by 
Mary  Kilbane  to  recover  upon  two  policies  of  insurance 
issned  upon  the  life  of  John  Eilbane  who  was  her  husband, 
and  in  which  policies  Mary  Eilbane  is  named  as  the  bene- 
ficiary. 

The  first  of  these  policies  was  applied  for  on  the  3rd  day 
of  August,  1898,  and  issued  on  the  2lBt  day  of  the  same 
month.  The  amount  covered  by  that  policy  was  one  thuud- 
and  dollars  ($1000.00). 

The  other  policy  was  applied  for  on  the  9th  day  of  August, 
1893,  and  issued  on  the  4th  of  October  following,  and  the 
amount  named  in  that  policy  was  one  thousand  and  five 
hundred  dollars  ($1500.00). 

On  the  29th  of  October,  the  same  month  in  which  the  last 
policy  was  issued,  John  Eilbane  died.  The  company  de- 
clined to  pay  the  amount  provided  in  these  two  policies,  and 
the  petition  was  filed  and  a  separate  cause  of  action  set  out 
upon  each  of  the  policies. 

The  answer  sets  out  substantially  the  same  defense  to  each 
cause  of  action,  that  is,  that  John  Eilbane  in  the  application 
made  for  each  of  these  policies,  made  false  answers  to  ques- 
tions put  to  him;  that  he  made  such  false  answers  knowing 
them  to  be  false,  and  that  the  company  was  without  knowl- 
edge of  the  falsity  of  the  answers;  that  these  answers  were 
upon  matters  that  were  material,  and  that  if  true  answers 
had  been  made  by  the  assured,  the  policies  would  nut  have 
been  issned. 

Among  the  questions  required  to  be  answered  in  the  ap- 
plications was  the  following,  numbered  10, — and  that  is  true 
as  to  each  of  these  policies:  ''Are  you  now  engaged  in,  or 
have  you  any  intention  of  engaging  in  the  manufacture  or 
sale  of  malt  or  spirituous  liquors?"  To  this  he  answered 
''No."  And  in  the  series  of  questions  provided  to  be  an- 
swered by  the  applicant  for  insurance,  to  the  medical  ex- 
aminer, the  question  in  reference  to  this  same  subject-mat- 
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ter  reads  as  the  tenth  qaestion  in  the  applications  made  to 
the  agent  except  that  it  adds  to  the  words  already  given, 
the  word  "handling,"  so  that  the  question  reads:  ''Are 700 
now  engaged  in,  or  have  yon  any  intention  of  engaging  in 
the  manufactar  or  sale  or  handling  of  malt  or  spiritnons 
liquors?"  And  in  the  medical  examination,  his  answer  to 
that  question  is  '*No. " 

The  occupation  of  the  applicant  is  required  to  be  given 
also;  there  is  a  blank  left  for  that;  and  in  the  application, 
in  each  case,  the  occupation  of  the  applicant  is  given  as 
''foreman  on  the  docks." 

Now  the  claim  is,  on  the  part  of  the  plaintiff  in  error,  the 
insurance  company,  that  this  man  Eilbane  was  at  the  time 
when  he  obtained  his  insurance,  and  at  the  time  when  be 
applied  for  each  of  these  policies,  employed  as  bar-keeper 
in  a  drinking-saloon,  and  that  he  continued  in  that  employ- 
ment more  or  less  from  that  time  until  he  died. 

The  evidence  tends  to  show  that, though  he  was  employed 
a  part  of  the  time  upon  the  docks  in  handling  ore,  he,  dur- 
ing a  par(  of  the  time,  but  not  perhaps  as  a  steady  employ- 
ment, dealt  out  beer  and  whiskey  at  the  bar  of  his  father-in- 
law.  It  is  said  that  the  evidence  tends  to  show  more  than 
this — tbat  Eilbane  was  the  proprietor  of  the  bar — and,  per- 
haps, this  is  true.  It  does  show  that  a  government  revenue 
license  was  obtained  in  the  name  of  the  assured,  for  that 
business;  and  it  shows  that  more  or  less  he  was  employed  in 
that  saloon,  though  it  can  not  be  claimed  that  he  made  that 
a  steady  employment. 

He  worked  a  part  of  the  time  on  the  dock.  But  it  is  said 
on  the  part  of  the  defendant  here,  the  plaintiff  below,  that 
whatever  the  fact  is  as  to  the  employment  of  the  assured, 
it  was  known  to  the  agent  of  the  company  what  his  employ- 
ment was,  and  it  was  known  that  he  did  more  or  less  work 
in  the  saloon;  that  he  was  in  the  saloon  behind  the  bar  at  the 
time  when  one  of  these  applications  for  insurance  was  made, 
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and  that  be  famished  a  drink,  either  of  beer  or  whiskey,  to 
the  agent  of  the  company  at  that  time.  And  so  it  is  said 
that  sach  being  the  case,  it  is  indifferent  as  to  whether  his 
answer  was  true  or  false  to  the  question  pat,  and  in  support 
of  that  view  we  are  cited  to  section  3625  of  the  Revised 
Statutes,  which  reads*: 

"No  answer  to  any  interrogatory  made  by  an  applicant  in 
bis  or  her  application  for  a  policy,  shall  bar  the  right  to  re- 
cover npon  any  policy  issued  upon  snch  application,  or  be 
used  in  evidence  upon  any  trial  to  recover  upon  such  policy, 
unless  it  be  clearly  proved  that  such  answer  is  wilfully  false 
and  was  fraudulently  made,  that  it  is  material  and  induced 
the  company  to  issue  the  policy,  and  that  but  for  such  answer 
the  policy  would  not  have  been  issued;  and,  moreover,  that 
the  agent  or  the  company  had  no  knowledge  of  the  falsity 
or  fraud  of  such  answer. ' ' 

The  plaintiff  in  error  complains  that  the  court  erred  in 
its  instructions  to  the  jury  as  to  the  effect  of  the  knowledge 
on  the  part  of  the  agent  of  the  company,  of  the  employment 
of  the  assured,  and  erred  in  its  instructions  as  to  the  effect 
of  a  false  answer  being  made  by  the  assured  upon  these 
question. 

As  to  whether  John  Eilbane  falsely  stated  to  the  agent 
of  the  company  what  his  employment  was,  we  are  referred 
to  certain  pages  of  the  record  where  Mary  Eilbane,  the 
beneficiary,  testified.  On  pages,  both  18  and  27,  of  the 
record,  she  says  that  her  husband  told  the  agent  he  worked 
on  the  dock.  She  says  that  the  agent  was  present  when  her 
husband  dealt  out  liquor  as  I  have  already  stated.  And 
another  witness,  Peter  McNeeley,  testified  to  the  same  thing. 
And  Mary  Eilbane  says,  on  page  18,  that  the  agent  of  the 
company  said  to  her  husband  at  the  time  the  application  for 
one  of  these  policies  was  signed:  '*I  have  put  you  down  as 
foreman  on  the  docks."  She  cannot  swear  that  the  partic- 
ular paper  writing  shown  her  on  the  witness-stand  is  the  one 
then  signed, — she  can  neither  write  nor  read    writing — but 
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she  says  that  some  paper  was  there  that  the  agent  brought 
to  the  saloon  and  laid  down  before  her  husband,  and  then 
the  agent  said  to  her  husband:  ^*I  have  put  you  down  as 
foreman  on  the  docks."  And  Kilbane  said:  ''I  don't  care 
what  you  put  me  down,  so  I  can  get  my  insurance  all 
straight.'' 

Now  it  is  urged  that  if,  as  a  matter  of  fact,  the  agent 
knew  of  the  employment  of  Eilbane  as  a  dealer  in  intoxicat- 
ing drinks,  there  must  have  been  a  connivance  between  the 
agent  and  Eilbane, and  known  to  the  beneficiary,  to  defraud 
the  insurance  company,  and  that,  therefore,  the  insurance 
company  ought  not  to  be  bound. 

On  the  6Bid  page,  as  I  remember,  of  the  bill  of  excep- 
tions, the  occupations  in  which  if  people  are  engaged,  the 
company  would  not  accept  their  applications  or  issue  poli- 
cies, are  to  be  found,  and  among  the  risks  not  accepted  are 
those  of  *' bar-keeper,  bar-tender,  beer- bottling,  and  saloon* 
keeper." 

The  general  agent  of  the  company  testified  at  the  trial 
that  the  universal  custom  of  the  company  was  to  adhere  to 
these  rules  and  not  accept  the  people  engaged  in  the  occupa- 
tions thus  enumerated  in  the  list,  and  would  not  issue  poli- 
cies to  people  engaged  in  any  of  these  occupations» 
And  they  say  if  it  is  true  that  the  agent  knew  that  the 
applicant  was  engaged  in  any  one  of  these  occupations, 
and  saw  fit  to  put  him  down  as  engaged  in  some  other  occu- 
pation, it  was  a  conspiracy  on  the  part  of  Eilbane  and  the 
agent,  known  to  the  beneficiary,  and  done  with  the  intent  to 
wrong  the  company;  that  this  relieves  the  company  from 
liability. 

Counsel  for  the  company  requested  the  court  to  charge 
the  jury: 

'*If  John  Eilbane  knew  at  the  time  the  applications  were 
filled  out,  that  the  company's  agent  inserted  a  false  answer 
to  question  No.  10   in  the  applications,  and   permitted   the 
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same  to  be  forwarded  by  the  agent  to  the  companj  so  that 
the  policies  were  issued  thereapon,  the  policies  are  void, and 
plaintiff  cannot  recover." 

The  second  request  reads: 

'*If  the  said  John  Eilbane  falsely  represented  to  the 
medical  examiner  of  the  company  that  he  was  not  engaged 
in  the  sale  or  handling  of  malt  or  spiritnous  liquors,  there 
can  be  no  recovery." 

The  third  request  reads: 

''John  Kilbane  having  warranted  the  statements  contained 
in  his  applications  to  be  true,  if  any  of  said  statements  are 
false,  there  can  be  no  recovery  by  the  plaintiff  herein." 

The  fourth  request  reads: 

"If  the  jury  find  from  the  evidence,  that  Joha  Kilbane 
agreed  with  the  company's  agent  to  make  false  statements 
as  to  his  occupation,  in  his  applications  to  the  company, 
and  did  make  such  false  statements,  and  the  policies  were 
issued  on  both  of  said  applications  containing  false  state- 
ments, there  could  be  no  recovery  herein." 

The  fifth  request  reads: 

''The  statute  of  Ohio,  sec.  8625,  is  not  intended  to  make 
an  insurance  company  liable  upon  policies  issued  on  applica- 
tions containing  answers  known  to  the  applicant  to  be  false, 
and  inserted  in  the  applications  by  collusion  between  the 
applicant  and  the  company's  agent." 

As  to  the  jSrst  thr«e  of  these  requests  it  is  clear  that  to 
have  given  either  one  of  them  would  have  been  to  have  said 
to  the  jury  that  sec.  3625  of  the  statutes  does  not  mean  what 
it  says;  for  it  is  clearly  provided  in  that  section,  that  no 
false  answer  given  by  the  assured  in  his  application  shall 
be  a  defense  to  a  suit  upon  the  policy  if  the  same  was  known 
to  be  false  by  either   the  company  or  its  agent. 

As  to  the  fourth  and  fifth  requests,  each  involves  the 
question  of  whether,  if  the  agent  and  the  assured  by  collu- 
sion furnished  false  answers  to  the  company  to  material 
questions, thereby  inducing  the  company  to  issue  its  policy, 
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there  can  be  a  recovery.  It  is  clear  from  the  reading  of 
the  section  of  the  statutes  alread;  given  that  its  terms  at 
least  inclade  cases  covered  by  the  two  Requests;  bat  it  is 
urged  that  it  cannot  have  been  the  intention  of  the  legisla- 

r 

ture  to  bind  insurance  companies  by  the  acts  of  their  agents 
thus  acting  fraudulently  with  the  company.  The  legislature 
was  not  content  to  say  that  the  company  should  be  held  up- 
on its  policies  where  false  answers  were  given  with  its  k owl- 
edge,  but  went  so  far  as  to  say  that  if  the  agent  had 
knowledge  of  the  falsity  of  the  answers,  such  false  answers 
should  not  prevent  a  recovery. 

Ordinarily,  what  is  known  to  the  agent  of  a  corporation,  is 
known  to  the  corporation,  and  if  the  legislature  had  not  in- 
tended to  make  this  statute  more  binding  upon  the  company 
than  results  from  the  fact  that  what  is  known  to  the  agent  is 
known  to  the  corporation,  there  was  no  reason  for  expressly 
designating  the  agent  as  one  whose  knowledge  of  the 
falsity  of  theaqswers  should  prevent  the  company  from  mak- 
ing the  defease. 

Suppose  that  each  member  of  the  board  of  directors  of 
the  company  knew  that  the  statements  in  the  applications 
were  not  true,  and  agreed  with  the  applicant  that  he  might 
make  these  untrue  statements  and  the  policy  should  be 
issued,  could  it  be  claimed  that  the  company  could  take 
the  money  of  the  man  who  applied,  and  then,  when  the 
loss  occurred,  refuse  to  pay  because  they  had  connived  with 
him  to  have  false  answers  made?  If  that  can  not  be  done, 
if  the  officers  of  this  corporation,  by  acting  in  collusion  with 
the  assured  and  accepting  his  false  answers,  knowing  tbem 
to  be  false,  caused  the  policy  to  be  issued,  and  accepted  the 
money,  it  can  not  make  the  defense  sought  to  be  made  here. 
It  would  seem  that  under  this  statute  such  condcct  on  the 
part  of  the  agent,  would  be  equally  unavailiog  as  a  defense. 

My  attention  has  been  called  to  an  opinion  delivered  by 
Judge  Woodbury,  in  the  circuit  court  of  Jefferson  county. 
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— the  case  is  Dot  reported,  bat  I  have  a  typewritten  copj  of 
the  opinion  before  me;  this  was  a  suit  upon  a  policy  of  life 
insarance.  I  am  strongly  impressed  with  the  soundness  of 
the  reasoning  in  this  opinion,  and  I  quote  from  it  as 
follows: 

'^The  request  which  raises  this  question,  is  marked 
number  4  a. 

"If  the  jury  find  that  M.  S.  Longdon,  the  agent  of  the 
defendant,  and  Jesse  R.  Adams,  conspired  together  to  com- 
mit a  fraud  upon  the  defendant,  and  in  pursuance  with  this 
conspiracy  caused  false  and  untrue  statements  to  be  made 
in  the  application,  material  to  the  risk,  and  if  you  find  that 
the  application,  so  made,  was  forwarded  to  the  defendant, 
and  on  the  strength  of  that  application  so  made,  the  policy 
on  which  the  suit  was  brought  was  issued  and  delivered  to 
the  said  Jesse  B.  Adams,  then,  in  that  case,  the  same  was 
and  is  void  for  fraud,  and  your  verdict  should  be  for  de- 
fendant." 

**This  request  the  court  refused  to  give.  Now,  in  the 
charge,  there  is  an  exception  that  involves  the  same  question. 
On  page  51  of  the  record : 

"'The  plaintiff  in  reply  to  the  answer  of  defendant,  denies 
that  Jesse  B.  Adams,  in  the  particulars  wnerein  the  de- 
fendant says  that  he  made  false  and  fraudulent  representa- 
tions, did  make  the  representations  claimed,  and  avers  that 
as  to  those  particulars  he  stated  to  the  agent  of  the  company, 
at  the  time  of  preparing  the  application,  the  truth,  and  that 
the  answers  in  said  application  which  are  untrue,  were  in- 
serted therein  by  the  soliciting  agent  of  the  company,  upon 
his  own  motion,  and  after  he  had  been  truly  informed 
in  regard  thereto.  That  the  answers  complained  of  by  the 
defendant  as  false  and  fraudulent,  may  vitiate  the  policy 
and  defeat  a  recovery  by  plaintiff,  you  must  find  in  the  light 
of  the  testimony  which  has  been  given  before  you,  that  the 
answer  or  answers  complained  of  were  made  by  Jesse  B. 
Adams;  that  the  same  were  wilfully  false  on  his  part,  and 
were  by  him  fraudulently  made;  that  the  same  were  material 
and  induced  the  company  to  issue  the  policy,  and  that  but 
for  such  answers,  the  policy  would  not  have  been  issued, 
and  moreover,  that  the  agenc  of  the  company  had  no  knowl- 
edge of  the  falsity  or  fraud  of  such  answers. 
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"So  far  as  this  charge,  itself,  is  concerDed,  it  is-  iD  the 
language  of  the  statute,  and  it  is  evideutlj  copied  from  it. 
So]we  are  brought  squarely  to  the  question :  What  was  meant 
bj  the  legislature  in  the  passage,  or  enactment,  of  this 
statute  ? 

'*It  is  insisted  on  the  part  of  the  plaintiff  in  error,  that 
it  was  not  the  intention  of  the  legislature,  under  this  stat- 
ute, to  provide  that  the  company  should  be  liable  under  it, 
if  the  agent  as  well  as  the  applicant,  should  both  com- 
bine  to  defraud  the  company  in  the  application  and  in 
the  procurement  of  the  policy;  that  the  intent  of  the  leg- 
islature was  not  this,  but  that  in  such  case  it  was  not  the 
intention  of  the   legislature  to  provide  for  a  recovery/' 

Judge  Woodbury  then  called  attention  to  the  evil  which 
had  grown  up  throughout  the  state  by  provisions  being  in- 
serted in  policies,  both  of  life  and  fire  insurance  companies, 
to  the  effect  that  the  agent  to  whom  the  application  was 
made,  should  be  held  as  the  agent  of  the  assured,  and  then 
says: 

'*And  theie  had  been  more  or  less  litigation  in  the  state 
growing  out  of  the  very  question  involved  in  this  case  where 
false  answers  had  been  made,or  where  the  agent  himself  had 
practiced  a  fraud  upon  the  company;  and  a  notable  case  is 
a  case  cited  in  the  30th  of  the  Ohio  St.,  and  the  cases 
following,  in  the  33d  and  39th  of  Ohio  St.,  where  the  com- 
pany were  seeking  to  avoid  liability — although,  confessedly 
the  fraud  tiad  been  perpetrated  by  the  agent — yet  ih^j  were 
seeking  to  avoid  liability,  by  charging  home  the  fraud  of 
their  agent — treating  him  as  not  their  party  for  whom 
they  were  responsible — but  treating  him  as  a  third  person 
whose  fraud  should  relieve  the  company  from  liability,  as 
well  as  the  fraud  of  the  applicant.*' 

Judge  Woodbury  further  says: 

"Now,  in  this  condition  of  things, the  legislature  stepped 
forward,  and  evidently  deemed  it  just  that  there  should  be 
some  legislation  that  should  settle  this  matter  in  the  state 
of  Ohio;  and  so  they  have  provided,  in  the  first  instance, 
that  no  answer  shall  be  held  to  preclude  the  right  to  re- 
covery, unless  it  shall  be  clearly  shown  that  they  are  fraudu- 
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lent — second,  that  they  are  material — third,  that  the  policy 
wonld  not  have  been  issoed  if  the  true  answers  had  been 
given;  and  then — to  meet  the  further  perplexity  in  regard 
to  the  agent,  they  further  provide,  'Moreover,  that  the 
agent  or  company  had  no  knowledge  of  the  falsity  or  fraud 
of  such  answers/  " 

'*Now,  the  effect  of  this  is, perhaps,  to  place  it  where  the 
knowledge  of  the  agent  has  been  shown — exactly  the  same 
as  if  the  company  itself,  by  its  authorized  officers,  had 
possessed  the  knowledge  which  the  agent,  himself,  is  alleged 
to  have  possessed.'' 

Again  quoting  from  Judge  Woodbury: 

"Now,  with  the  agent  standing  exactly  in  the  same  rela- 
tion to  the  company,  and  with  a  statutory  provision  provid- 
ing that,  before  the  false  answer  shall  defeat  a  recovery,  that 
it  must  be  clearly  shown  that  the  agent  of  the  company  did 
not  know,  or,  moreover,  that  the  agent  of  the  company  had 
no  knowledge  of  the  falsity  or  fraud  of  such  answers.  We 
think  the  legislature  intended  to  meet  just  such  a 
case  as  this. ' ' 

Without  stopping  to  read  the  charge — the  things 
complained  of  grew  out  of  this  same  view,  that  is  to  say, 
the  court  not  only  refused  to  charge  the  requests,  but  charged 
that  sec.  3625  applied  to  this  case,  and  that  knowledge  on. 
the  part  of  the  agent  of  the  falsity  of  the  answers  would 
make   the  defense  of  such  falsity  unavailing  in  this  case. 

We  find  no  error  in  the  refusal  of  the  court  to  charge  as 
requested,  and  no  error  in  the  charge  as  given. 

But  there  is  another  complaint  made,  which   is,  that   the 

court  was  requested  by  the  insurance  company   to   submit 

two  special  findings  to  the  jury,  which   the  court    declined 

to  do.     The  right  to  have  these  questions   submitted   is 

claimed  under  a  statute  found  in  vol.  91  O.  L.,  sec.    5201, 

page  298 : 

''But  the  court  shall,  at  the  request  of  either  party, 
direct   them    to   give  a  special  verdict  in  writing   upon  all 
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or  any  of  the  issaes,  and  in  all  cases  when  requested  by 
either  party,  the  conit  shall  inatract  the  jurors  if  they 
render  a  general  verdict,  to  find  specially  upon  particular 
questions  of  fact  to  be  stated  in  writing,  and  shall  direct  a 
written  finding  thereon,  and  the  verdict  and  finding  must  be 
filed  with  the  clerk  and  entered  on  the  journal." 

Because  of  that  statute,  and  relying  upon  |[that  statute 
•6  the  authority  for  doing  it,  the  defendant  duly  requested 
that  these  two  questions  be  submitted  to  the  jury  for  special 
findings: 

^'Fixst:— *Did  the  agent  of  the  defendant  company,  know 
at  the  time  that  John  Kilbane  signed  the  application  for 
the  first  policy  of  insurance  sued  upon  here,  that  the  said 
John  Kilbane  was  engaged  in  the  sale  and  handling  of  spir- 
ituous liquors?*' 

*' Second: — Did  the  agent  of  the  company  know  that  the 
aaid  John  Kilbane  was  engaged  in  the  sale  or  handling  of 
spirituous  liquors?'' 

Of  course,  if  one  of  these  requests  should  have  been  sub« 
mitted  to  the  jury,  both  should  have  been.  The  court  did 
not  submit  them.  Now,  if  these  questions  were  calculated 
to  mislead  the  jury — if  they  did  not  fairly  submit  to  the 
jury  the  question  which  was  in  issue  in  the  case,then  it  was 
error  not  to  decline  to  submit  them  to  the  jury.  |The  ques- 
tions assume  that  Kilbane  was  engaged  in  the  handling  and 
selling  of  liquor. 

If  the  questions  had  been  in  effect:  "Did  the  agent  of 
the  company,  know  in  what  business  John  Kilbane  was  en- 
gaged at  the  time  he  made  bis  application  for  insurance," 
it  would  have  been  entirely  proper,  and  should  have  been 
submitted  to  the  jury.  Or,  if  this  question  had  been  asked 
to  be  submitted,  "Was  John  Kilbane,  at  the  time  of  the 
making  of  his  application  for  either  of  the  policies,  engaged 
in  selling  or  handling  spirituous  or  malt  liquors,"  it  should 
have  been  submitted  to  the  jury. 

But  there  is  a  dispute  in  this  record,  as  to    whether  Kil- 
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bane  could  be  fairly  said  to  be  engaged  in  such  sale  or  band- 
ling  of  liquors.  The  jury,  if  the  questions  proposed  had 
been  submitted  to  them,  might  have  believed, as  a  matter  of 
fact,  that  John  Kilbane  was  not  engaged  in  the  handling  or 
sale  of  liquor,  and  so  must  have  answered  to  each  of  these 
questions, '"No."  If  such  answer  had  been  made,and  a  ver- 
dict had  been  rendered  for  the  picrintiff  below,  it  would  have 
been  urged  that  the  general  verdict  was  inconsistent  with 
the  special  findings,  and  the  jury  might  well  have  reason  to 
say,  ''if  we  answer  these  questions  ''no,"  it  will  be  said 
that  we  must  find  a  verdict  for  the  defendant."  Yet,  it  is 
clear,  that  if  they  believed  that  Eilbane  was  not  thus  en> 
gaged  in  the  liquor  business,  the  answer  to  each  of  these 
questions  must  have  been  "no." 

It  was  not  error  on  the  part  of  the  court  to  refuse  to  sub- 
mit these  questions  to  the  jury. 

There  is  one  other  matter  complained  of,  and  that  is,  the 
court  in  its  charge  said  to  the  jury,  that  it  was  wholly  in- 
different whether  Kilbane  was  a  foreman  on  the  dock  or  not,  « 
or  whether  he  said  that  he  was  such  foreman.  The  mean- 
ing of  the  court  clearly  was,  that  if  he  was  employed  on  the 
dock,  it  was  of  no  importance  whether  he  was,  or  was  not, 
a  foreman. 

There  is  nothing  in  the  record  to  show  that  the  plaintiff 
in  error  could  have  been  prejudiced  by  this  language  in 
the  charge,  and  the  judgment  of  the  court  of  common  pleas 
is  afiSrmed. 


(Sixth  Circuit— Lucas  Co.,0.,  Circuit  Court— Oct.   Term,    1897.) 

Before  Kin^r,  Haynes  and  Parker,  JJ. 
BERNHARD  J.  KROWENSTROT  v.  THE    STATE  OF  OHIO. 


Criminal    law— Venue— Discrepancy    in    affidavit   and    informa- 
tion— 

1.  Where  an    affidavit  lays  an   offense  as    committed    in   Lucas 
county,  is  filed  in  the  police  court  of  a  city  in  said   county, 
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and  afterwards,  by  an  information  duly  filed  in  such  court, 
the  offense  is  laid  in  said  city  and  county,  the  defect  as  to 
venue,  if  any  existed  in  the  affidavit,  is  cured  by  the  infor- 
mation. 

Prosecution  under  act  to  regulate  practice  of  medicine— Negative 
averment  in  information — 

2.  In  a  prosecution  under  the  **act  to  regulate    the   practice   of 

medicine''  passed  February  27,  1896,  it  is  not  necessary  to 
negative  the  provisions  and  exceptions  as  set  forth  in  sec. 
4403  f.  in  the  information. 

Same — Action  of  Board  of  Examiners  in  refusing  certificate,    not 
reviewable — 

3.  In  such  a  prosecution,  it  is  not  competent  for  the   defendant 

to  show  that  the  Board  of  Medical  Examiners  acted  im- 
properly or  mistakenly  in  refusing  him  a  certificate. 

Criminal  law — Evidence  of  other  transactions  than  those   describ- 
ed in  information,  not  admissible — 

4.  Ordinarily,  in  criminal  cases,  the  state  is  confined  in  its  proof 

to  the  transactions  described  in  the  indictment  or  informa- 
tion, and  will  not  be  allowed  to  show  others  not  set  forth. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Kino,  J. 

Plaintiff  in  error  was  cherged  before  the  police  court  of 
Toledo  with  the  violation  of  some  provisions  of  an  act  en- 
titled ^'An  Act  to  regulate  the  practice  of  Medicine  in  the 
State  of  Ohio,"  which  was  passed  and  become  a  law  on 
February  27th,  1896.  Some  errors  that  are  claimed  to 
have  occurred  in  that  trial  I  will  notice  briefly. 

It  is  asserted  that  the  court  erred  in  entertaining  juris- 
diction of  the  cause,  the  information  varying  the  offense 
and  the  statement  of  it  from  the  statement  contained  in  the 
affidavit,  and  that  the  court  had  no  jurisdiction  whatever 
under  the  affidavit  as  it  was  filed.  The  affidavit  charged 
that  the  offense  described  was  committed  in  the  county  of 
Lucas;  tiie  information  charged  that  it  was  committed  in 
the  city  of  Toledo,  within  the  county  of  Lucas  and  state  of 
Ohio.  It  is  said  that  the  polict  court  had  no  jurisdiction 
of  the  offense  as  charged  in  the  affidavit,  because  the  police 
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court  of  the  city  of  Toledo  does  not  have  jurisdiction  of  an 
offense  committed  co-extensive  with  the  county;  that  its 
jurisdiction  is  limited  by  a  statute  which  prescribes  that  it 
shall  have  jurisdiction  in  the  city  of  Toledo  and  within  the 
territory  within  four  miles  of  the  same.  Whether  a  con- 
viction might  have  been  had  upon  ^he  affidavit  we  do  not 
decide;  but  immediately  after  the  filing  of  the  affidavit, 
and  pursuant  to  an  ordinance  of  the  city  of  Toledo,  the 
prosecuting  attorney  of  the  police  court  filed  an  informa- 
tion in  which  he  charged  that  the  offense  was  committed  in 
the  city  of  Toledo,  and  that  did  not  exclude  the  police  court 
from  its  jurisdiction.  It  then  had  the  power  to  try  '  the 
case. 

The  next  objection  to  the  information  is,  that  it  charges 
that  the  defendant  did  for  a  fee  of  $25,  ''prescribe,  direct, 
and  recommend  for  the  use  of  one  Eresantia  Weissen- 
berger,  a  certain  drug,  medicine,  or  ag^ency,  to- wit:  one 
bottle  of  dark  liquid  and  one  bottle  of  white  liquid,  the 
name  and  composition  whereof  is  unknown,  for  the  treat- 
ment and  cure,  of  a  certain  bodily  infirmity  *  *  unknown, 
the  said  defendant  at  the  time  not  having  received  or  ob- 
tained from  the  State  Board  of  Medical  Registration  and 
Examination  a  certificate,  ^  'etc. ;  and  it  is  said  that  the  statute 
under  which  he  was  prosecuted  provides  that  the  act  does 
not  apply  to  certain  cases,  and  that  all  of  those  cases  should 
have  been  stated  in  the  information  negatively.  The  pro- 
vision of  the  statute  is  quite  long,  but  it  provides  thai  the 
statute  shall  not  be  construed  to  prohibit  services  in  cases 
of  emergency,  or  of  domestic  administration  of  family  rem- 
edies, and  shall  not  apply  to  any  commissioned  officers  of 
the  U.  S.  army  or  navy  or  marine  hospital  service.  We  do 
not  think  it  was  necessary  to  negative  in  the  information 
tbese  provisions  of  the  law.  They  do  not  come  within  the 
rule  requiring  a  negative  averment  in  the  information. 
That  matter  was  fully  discussed  by  the  able  judge  of   the 
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court  of  common  pleas  in  reviewing  this  case  on   error,  and 
with  his  opinion  upon  that  question  we  are  entirely  satisfied. 
The  information,  as  I  have  already  read,  charges  that  the 
defendant    did    prescribe   and    recommend    to   the   person 
named  a  certain  drug,  medicine,    or  other  agency,    to- wit: 
one  bottle  of  dark  liquid  and  one  bottle  of  white  liquid.  On 
the  trial  of  the  case,  the  state,  to  make  its  case,  called   Mr. 
-Weissenberger,  the  husband  of  the  patient,   as  well  as   the. 
patient  Mrs.  Weisseuberger  herself,  and  also  a  young   lady 
by  the  name  of  Sophia  Wasserman,  and  proceeded  to  show, 
and  did  show,  against  the  objection  of  the  defendant,    that 
on  or  about  the  14th  of  January,  1897,  Mr.   Weissenberger 
and  his  wife,  pursuant  to  an  appointment  with  the  defend- 
ant, called  at  his  office,   where   they   met   this   lady,    Mis& 
Wasserman,  and  that  the  defendant  then   proceeded   with  a 
knife  and  other  instrument  necessary,  to  perform  an  opera- 
tion upon  the  arm  of  Miss  Wasserman,  by  which   he  insert- 
ed a  tube  with  an  air  pump,  and    pumped    blood   from   the 
arm  of  Miss  Wasserman  into  the  arm  of  Mrs.  Weissenberger. 
And  the  operation  is  described  at  some  length  by  all   three 
of  the  witnesses  I  have  named,  all  the  testimony  being  ob- 
jected to.     It  is  further  shown  in  evidence  that  Mr  Weis- 
senberger, the  husband  of  the  patient,  contracted  with    the 
defendant  for  the  performance  of  this  operation,   for   which 
he  agreed  to  pay  him  the  sum    of   S25;  and  the   $25.00,  as 
shown  by  the  evidence,  was  for  nothing  else  except  for   the 
payment  for  this  transfusion  of  blood.  The  evidence  further 
shows  that  after  the  operation  was  performed, the  defendant 
gave  to  Mrs.  Weissenberger  two   bottles  of   medicine   sub- 
stantially like  that  described  in  the   information,  and    sub-v 
sequently  gave  her  other  medicines,  for  which  he  charged, 
and  which  Mr.  Weissenberger  testifies  that  he  paid  him    at 
other  times  and  in  different  sums,  amounting  to  $22. 

It  is  claimed  that  it  was  error  to  admit  the  testimony  re- 
lating to  this  occurrence  of  the  transfusion   of   blood.     We 
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think  it  was.  As  described  in  the  testimony  of  the  wit- 
nesses, it  is  clearly  a  different  transaction  from  that  set  forth 
specifically  in  the  information.  It  had,  so  far  as  the 
evidence  discloses,  nothing  whatever  to  do  with  the  admin- 
istration of  medicines,  or  with  the  administration  of  the 
medicines  contained  in  the  two  special  bottles,  but  was  an  en- 
tirely distinct  operation,  contracted  for  and  paid  for  by  the 
husband  of  the  patient  independently  of  the  administration 
of  the  medicine  which  he  did  administer,  charged  separ-* 
ately,  and  received  his  pay  separately  for  it. 

The  information  undertakes  to  set  forth  specifically  the 
medicine  administered.  They  proceed  at  great  length  to 
show  an  entirely  different  transaction,  having  no  real  or 
apparent  connection  with  the  administration  of  the  medicine. 

It  is  not  enongh  to  say  that  both  of  these  transactions 
were  intended  to  cure  the  same  disease.  The  state  having 
seen  fit  to  set  forth  the  precise  remedy  employed,  or  the 
means  employed,  in  this  matter,  they  should  be  confined  in 
their  proof  to  that.  And  we  think  it  was  clearly  a  departure 
in  attempting  to  show  such  a  transaction  as  this  transfusion 
of  blojd  was 

In  the  course  of  the  trial  the  defendant  offered,  both  up- 
on the  cross-examination  of  the  state's  witnesses  and  by  his 
own,  considerable  testimony  to  show  that  he  was  a  practic- 
ing physician  of  good  repute,  and  allowed  by  the  laws  of 
the  state  of  Ohio  to  practice  here,  and  had  been  for  many 
years — more  than  ten;  that  he  bad  made  application  to  the 
state  board  of  registration  to  be  registered ;  that  he  had 
sent  to  that  board  or  deposited  with  it  the  fee  prescribed 
by  the  statute,  and  had  received  a  receipt  for  the  amount 
of  the  fee,  but  that  for  some  reason  unknown  to  him,  but 
which  he  alleged  and  sought  to  prove  were  none  of  the 
reasons  prescribed  in  the  statute,  they  had  refused  him  a 
certificate  of  registration.  We  think  that  the  court  did  not 
err  in  the  exclusion  of  all  that  testimony;    that   the   statute 
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itself  must  be  followed;  and  if  defendant  is  charged  with 
having  practiced  without  a  proper  certificate,  he  can  not  show 
why  the  state  board  refused  him  one.  He  cannot  show  that 
the  board  of  medical  registration,  has  erred  in  the  perform- 
ance of  its  duty,  or  that,  if  justice  had  been  done  him  by 
them,  he  would  have  received  from  them  a  certificate.  We 
do  not  think  he  could  go  into  that  in  his  defense. 

It  is  urged  again.that  this  statute  can  not  be  made  to  apply 
*  to  him;  that  it  is  retroactive,  and  to  that  extent — to  the 
extent  that  it  interferes  with  his  right  to  practice  medicine 
— it  is  unconstitutional.  We  decline  to  pass  upon  that 
question,  but  will  remand  the  case  to  the  police  court  for  a 
new  trial.  We  decline  to  pass  upon  it  for  the  reason  that, 
as  we  are  informed,  a  case  involving  that  question  has  al- 
ready been  argued  in  the  supreme  court,  which  will  un- 
doubtedly be  decided  in  a  few  days;  and  if  the  court  passes 
upon  it  there,  the  question  will  be  decided;  if  they  do  not 
pass  upon  it,  and  if  this  case  should  ever  come  before  us 
again,  it  will  be  time  enough  then  to  consider  and  decide 
that  question. 

A  new  trial  will  be  awarded,  and  the  case  remanded  to 
the  police  court. 

O,  A,  Bassett,  and  James  &  Beveratock,  for  plaintiff  in 
error. 

C  E.  Sumner,  for  defendant  in  error. 


(Eighth  Circuity-Cuyahoga  Co.,0.,Cir.  Court— Nov. Term,  1897.) 

Before  Hale,  Marvin  and   Caldwell,  JJ. 

IN  THE  MATTER  OF  THE    ANNEXATION    OP    CERTAIN 
TERRITORY  TO  THE  TOWNSHIP   OF  NEWBURGH. 


Annexation  of  part  of  one  township  to  another^  where  a  hamlet 
is  situated  in  part  in  each  of  stich  townships— The  word 
"counur*  as  used  in  section  1380,  Revised  Statutes  of  Ohio, 
includes  the  board  of  trustees  of  a   hamlet.    Such    trustees 


voi.  XV.  CIRCUIT  COURTS  OF  OHIO.  79 

In  re  AoDexation  to  Township  of  Newburgh. 

are  authorized  to  adopt  a  reBolution  directing  the  filing  of 
a  petition  with  the  county  commiBSioners  for  the  annexa- 
tion of  so  much  of  one  township  as  is  included  in  the  ham- 
let, to  an  adjoining  township  in  wiiich  the  greater  part  of 
such  hamlet  is  situated,  and  upon  the  filing  of  such  petition 
the  commissioners  have  jurisdiction  to  act  thereon. 

Error  to  the  Court  of  Common  Pleasof  Cuyahoga  county. 

Marvin,  J. 

One  of  the  mnicipal  corporations  of  Cuyahoga  county  is 
the  hamlet  of  Newburgh,  which  is  situated  chiefly  in  the 
township  of  Newburgh  but  partly  in  the  township  of  Inde- 
pendance. 

On  the  7th  day  of  December,  1896,  the  Trustees  of  this 
hamlet  passed  a  resolution  directing  the  filing  of  a  petition 
with  the  commissioners  of  the  county  praying  that  so  much 
of  said  township  of  Independance  as  is  within  the  bound- 
aries of  the  hamlet,  be  annexed  to  the  township  of  Newburgh. 

In  pursuance  of  this  resolution  such  petition  was  filed  on 
the  Slst  day  of  March,  1897.  Notice  of  such  filing  was 
given  by  the  commissioners,  and  a  protest  against  snch  an- 
nexation was  thereafter  filed  with  them. 

The  matter  came  up  for  hearing  on  the  9th  day  of  June, 

1897,  when  said  petition  was  dismissed,  the   commissioners 

holding  that  they  were  without  jurisdiction  to  act  upon  the 

petition. 

A  petition  in  error  was  thereafter    filed  in    the   court   of 

common  pleas  seeking  to  reverse  this  action  of  the  commis- 
sioners, and,  on  hearing,  that  court  made  its  order  reversing 
the  judgment  of  the  commissioners, and  remanding  the  case 
to  them  for  further  action. 

The  case  comes  to  this  court  upon  a  petition  in  error  seek- 
ing to  reverse  the  judgment  of  the  court  of  common  pleas. 

It  is  conceded  by  counsel  for  plaintiff  that  if  the  trustees 
cf  the  hamlet  are  authorized  by  law  to  direct  the  filing  of  a 
petition  with  the  commissioners  for  the  purpose  for  which 
this  petition  was  filed,  then  everything  required  by  law  was 
done. 


80  CIRCUIT  COURTS  OP  OHIO.         vol.  xv. 

In  re  AnnexatioD  to  TowDship  of  Newburgb. 

UnlesB  authority  for  3uch  action  is  found  in  sec.  1880  of 
the  Revised  Statutes,  no  sach  authority  exists.  Said  statute 
reads: 

''If  the  limits  of  a  municipal  corporation  *  ^ 
*  include  territory  lying  in  more  than  one  township,  and 
the  council  of  such  corporation  shall  ♦  ♦  ♦  by  vote 
of  a  majority  of  the  members  thereof,  petition  the  commis- 
sioners of  the  proper  county  for  a  change  of  township  lines 
so  as  to  make  them  identical,  in  whole  or  in  part,  with  the 
limits  of  the  corporation,  such  board  of  county  commission- 
ers may^  on  presentation  of  such  petition  with  the  proceed- 
ings of  the  council  duly  authenticated,  at  any  regular  or 
adjourned  session,  change  the  boundaries  of  the  township 
or  townships  accordingly." 

It  will  be  observed  that  the  only  body  named  in  this  sec- 
tion as  authorized  to  act  for  the  corporation  is  the  ''coun- 
cir',  so  that  unless  that  word  in  this  section  is  held  to  in- 
clude the  trustees  of  a  hamlet,  the  authority  for  such  action 
is  not  found  in  this  section. 

The  question,  therefore,  is,  whether  the  word  ''councir\ 
as  here  used,  does  include  the  trustees  of  a  hamlet. 

That  a  hamlet  is  a  municipal  corporation,  is  fixed  in  the 
classification  of  municipal  corporations,  section  1546  of  the 
Revised  Statutes.  Section  1648  provides  that  the  trustees 
of  a  hamlet  shall  have  the  control  of  the  hamlet — that  they 
constitute  the  legislative  body.  A  hamlet  has  no  council  | 
That  the  legislature  have  overlooked  the  distinction  between 
the  municipal  corporations  having  a  council  and  those  not 
having  a  council,  in  more  than  one  instance,  is  manifest  by 
referring  to  the  statutes. 

Section  3438,  which  is  a  section  in  reference  to  the  right 
to  construct  street  railroads,  reads: 

''The  right  so  to  construct  or  extend  such  railway  with- 
in or  beyond  the  limits  of  a  municipal  corporation  can  be 
granted  only  by  the  council  thereof,  by  ordinance." 

Section  1651  provides  that  the  board  of   trustees   of   the 
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hamlet  bfaall  have  exclusive  juriadictioD  over  the  streets  and 
alleys  of  such  municipality. 

Section  2501  provides  that  nothing  shall  be  done  toward 
the  construction  of  a  street  railroad  in  the  streets  of  a  mu- 
nicipal corporation  until  consent  of  the  council  of  such  cor- 
poration is  obtained. 

Keeping  in  mind  the  fact  that  the  trustees  have  exclusive 
jurisdiction  of  the  streets  and  alleys  of  the  hamlet,  it  seems 
clear  that  they  constitute  a  body  which  must  act  for  the 
municipality,  under  the  provisi3ns  both  of  section  8438  and 
of  section  2501;  and  this  court  in  a  recent  case,  viz.,  The 
Hamlet  of  Newburgh  v.  The  Akron,  Bedford  and  Cleve- 
land Bailroad  Company,  held,  that  the  consent  for  the  con- 
struction of  such  railroad  along  the  streets  in  the  hamlet  of 
Newburgh  must  be  obtained  from  the  board  of  trustees  of 
«uch  hamlet;  that  board  having,  as  already  noted,  exclusive 
control  of  the  streets  and  alleys. 

On  the  21st  day  of  May,  1894,  the  legislature  passed  an 
act,  found  in  91  Ohio  Laws,  page  897,  providing  for  the  use 
of  electricity  as  a  motive  power  in  the  propulsion  of  cars  on 
railroads,  and  in  this  act  it  is  provided  that: 

''Before  any  poles  "^and  wires  shall  be  constructed 
through  or  along  the  streets,  alleys  or  public  grounds  of 
any  municipal  corporation,  plans  of  such  construction 
ehall  be  submitted  and  approved  by  the  municipal  council 
of  such  corporation." 

It  is  clear  that  if  the  holding  of  this  court  in  the  case 
faereint)efore  noted  was  correct, the  word  ''council, "  as  used 
in  this  section, must  include  the  trustees  of  the  hamlet. 

Section  1619,  read  in  connection  with  section  1617  of  the 
Revised  Statutes, makes  it  manifest  that  the  word  ''council, " 
tw  used  in  section  1619,  must  include  the  trustees  of  a  ham- 
let. The  chapfer  is  devoted  to  the  advancement  or  reduc- 
tion in  grade,  of  municipal  corporations.  Section  1617 
reads  in  part: 

"To  ascertain  what  cities  of  the  second  class  are  entitled 
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to  become  cities  of  the  first  class,  what  villages  are  en- 
titled to  become  cities,  and  their  proper  class;  and 
what  hamlets  are  entitled  to    become   villages,"  etc. 

Now, the  way  in  which  they  may  be  changed,  as  provided 

in  section  1619,  is: 

''When  the  statement  has  been  published,  the  coun- 
cil of  any  corporation  which,  according  to  such  state- 
ment, shall  have  the  required  population  to  be  advanced 
to  a  corporation  of  a  higher  class  or  grade,  shall  have  the 
power  at  any  time  by  ordinance  passed  for  such  purpose,  to 
submit  to  the  voters  of  the  corporation  the  question  whether 
such  corporation  shall  be  advanced.'* 

Now  remembering  that  in  section  1617,  one  of  the  mu- 
nicipal corporations,  for  the  advancement  of  which  provis- 
ion is  made,  is*  a  hamlet,and  that  in  section  1619  the  body 
which  shall  pass  the  resolution  is  the  council  of  such  mu- 
nicipal corporation,  it  is  clear  that  sec.  1619,  when  it  uses 
the  word  council,  means  the  legislative  body,  and  includes 
the  trustees. 

Again,  in  sec.  >^835  of  the  Revised  Statutes,  as  found  in 
Smith  &  Benedict,  the  statute  before  the  last  amendment, 
this  language  is  used: 

''Whenever  it  is  desired  by  the  voters  of  a  township  or  mu- 
nicipal corporation"  to  do  certain  things  which  are  enumer- 
ated there,  "the  trustees  of  the  township  or  the  council 
of  the  municipal  corporation  may  issue  and  sell  their 
bonds.'* 

Provision  is  here  made  for  townships  and  for  municipal 
corporations  to  issue  and  sell  bonds  for  certain  purposes,  and 
the  provision  is  that  the  trustees  of  the  township  and  the 
council  of  the  municipal  corporation  shall  do  ceriain 
things  in  order  to  accomplish  it.  Section  2836  throws, 
as  we  think,  some  light  upon  this:  "For  the  payment  of 
bonds  issued  under  the  preceding  section,  the  town*- 
ship  trustees  or  municipal  council  shall  levy  a  tax." 
Now,  taking  sec.  2836   in    connection    with    sec.    2835    as 
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amended  in  the  90th  vol.  of  the  Ohio  Laws,  at  page  229,. 
and  the  proposition  that  the  legislature  has  not  kept  clearly 
in  mind  the  fact  that  a  hamlet  is  a  municipal  corporation, 
and  that  the  legislative  body  is  not  a  council,  is  very  mani- 
fest. 

The  amended  section  2835  reads:  '*The  trustees  of  any 
township  or  hamlet,  or  the  council  of  any  municipal  corpor- 
ation  may  issue  bonds.  "|Now,the  legislature  clearly  overlook- 
ed the  fact  in  this  amendment  that  a  hamlet  was  a  municipal 
corporation  at  all.  It  is  manifest  that  they  undertook  in> 
sec.  2835  to  provide  that  these  bonds  might  be  issued  by 
the  townships,  hamlets  and  other  municipal  corporations, 
yet,  the  only  way  of  providing  for  the  payment  of  auch 
bonds  is  found  in  sec.  2836,  which  speaks  of  the  township 
trustees  and  the  council  of  municipal  corporations. 

That  disposes,  as  we  think,  of  the  question  that  the 
legislature  may  have  meant  to  include  hamlets  among  the 
municipal  corporations  which  could  seek  the  annexation  to 
the  township  in  which  it  was  chiefly  situated,  of  such  parts 
of  other  townships  as  contain  some  part  of  the  hamlet.  In 
short,  the  fact  that  the  word  '^ council'^  is  used,  does  not 
necessarily  indicate  thaf^it  must  be  only  such  municipal  cor- 
poration as  has  a  council.  The  only  way  to  give  effect  to 
all  of  the  language  of  sec.  1380  is,  to  hold  that  the  word 
"councir'  includes  trustees  of  a  hamlet,  as  it  does  in  the 
other  statutes  to  which  attention  has  been  called.  And  to 
so  hold,  as  we  think,  results  in  carrying  out  the  clear  in- 
tention of  the  legislature.  That  intent  was  doubtless  to  do 
away  with  the  inconvenience  of  having  those  residing  in 
different  parts  of  the  same  municipal  corporation,  residing 
at  the  same  time,  in  different  townships,  often  necessitating 
the  providing  of  separate  ballots  and  boxes  to  be  used  at 
the  same  polls  for  the  voters  of  the  several  townships,  the 
exercise  of  jurisdiction  by  ^justices  of  peace, and  of  authority 
by  other  oflScers  of  the  several  townships  in  different  parts 
of  the  same  municipality,  and  other  inconveniences. 

[OOPYRIGHT,    1897,   BY  CARL  G.   JAHN.  ] 
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Judge  Banney  says  in  his  opinion    in    the   case   of   The 
State  V.  Blake,  2nd  Ohio  St.  152: 

''It  is  a  settled  rale  of  construction  that  the  in- 
tention of  the  law-maker  is  to  be  deduced  from  a  view  of 
the  whole,  and  every  part  of  the  enactment,  taken  and 
compared  together.  He  must  be  presumed  to  have 
intended  to  be  consistent  with  himself  throughout, 
and  at  the  bame  time  to  have  intended  effect  to  be  given 
to  each  and  every  part  of  the  law.  And  from  this 
it  results  that  general  language,  found  in  one  part,  is  to 
be  modified  and  restricted  in  its  application,  when  it  would 
otherwise  conflict  with  specific  provisions  found  in  another, 
and  this  from  the  reasonable  and  almost  irresistible  conclu- 
sion, that  when  the  mind  is  directed  to  any  particular  sub- 
ject, the  language  used  is  more  likely  to  express  the  inten- 
tion than  the  general  words  which  might  otherwise  cover  it, 
but  from  which  it  does  not  appear  that  the  particular  case 
was  intended  to  be  provided  for    *     *     *  ." 

We,  therefore,  hold  that  the  court  of  common  pleas    was 
right,  and  the  judgment  is  affirmed. 

Carpenter  &  Young  for  Plaintiff  in  Error. 
M.  W.  Cope,  for  Defendant  in  Error. 


<Sixth  Circuit — Wood    Co.,  O.,    Circuit    Court,    October   1897.) 

Before  Kinjz:,  Haynes  and   Parker,  JJ. 

THE  NORTHWESTERN  OHIO  NATURAL  GAS  COMPANY, 

V.  CLARK  A.  BROWNING  et  al. 


(?o«  and  oil  lease^Construction — Forfeiture— Record  of  extensions — 
The  owner  of  a  tract  of  land  by  a  written  lease  granted  to  the 
lessee  all  the  oil  and  gas  in  or  under  the  soil,  upon  condition 
that  the  lessee  should  drill  wells  within  a  time  limited,  or 
to  pay  the  lessor  a  certain  sum  per  year  at  the  beginning  of 
each  and  every  year  during  the  continuance  of  the  term 
named  in  the  lease,  or  re-convey  the  premises,  under  which 
agreement  the  lessee  elected  to  pay  the  sum  named  in  the 
lease  at  the  time  stated,  and  did  not  drill  the  wells  nor  re- 
«onvey  the    premises;    the   parties    thereto,  by   subsequen 
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written  agreement  endorsed  on  the  lease,  extended  the  term 
indefinitely,  and  provided  for  the  payment  of  a  larger  sum 
per  year  than  originally  agreed  upon.  These  terms  were 
fulfilled  by  the  lessee  by  payment  of  the  amount  of  annual 
rental,  and  at  the  expiration  of  the  last  year  for  which  pay- 
ment was  made  and  accepted,  he  tendered  to  the  lessee  the 
proper  sum  for  another  year  which  was.  refused,  and  the 
lessee  thereupon  treated  the  lease  as  forfeited  and  immedi- 
ately re-let  the  premises  to  another.    Held : 

T'lrst:  That  the  second  lease  was  void;  that  if  lessor  had 
the  right  to  refuse  the  tender  of  payment  for  a  succeeding 
year,  still  the  lessee  had  the  right,  after  the  expiration  of 
the  year  for  which  he  had  paid  for  delay  in  drilling,  to  a 
reasonable  time  thereafter,  in  which  to  drill  and  operate  the 
premises. 

Second :  That  the  original  endorsements  upon  the  lease  of  ex- 
tension of  time  and  of  a  change  in  tlie  amount  to  be  paid 
for  delay  in  drilling,  were  not  of  themselves  leases,  or  assign- 
ments of  leases,  or  assignments  of  an  interest  in  a  lease  re- 
quired by  the  statute  to  be  recorded,  and  no  record  thereof 
was  necessary  in  order  to  be  of  binding  force  upon  the 
parties  to  the  agreement. 


Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

Kino,  P.  J. 

This  action  was  to  enjoin  the  defendants  from  entering 
vpon  certain  lands  to  develop  them  for  oil  or  gas,  to  which 
ihe  plaintiff  claims  it  has  the  right  by  a  prior  lease.  The 
facts  are,  that  on  January  16,  1888,  Philiph  Barnhisel,  the 
owner  of  the  land  in  question,  entered  into  a  contract  with 
William  Fleming,  to  whose  rights  the  plaintiff  has  succeeded, 
to  operate  the  premises  described  in  the  contract  under 
ihe  provisions  of  that  contract,  which  provisions  are  substan- 
tially as  follows:  That  in  consideration  of  the  payment  of 
-sixty  dollars,  by  Fleming  to  the  owner,  and  of  the  cove- 
nants and  agreements  contained  in  the  contract,  the  owner 
of  the  land  did  grant  to  Fleming,  all  the  oil  and  gas  in  and 
under  the  premises  described,  together  with  the  right  to 
enter  upon  the  premises  for  the  purpose  of  operating  for 
oil,  gas  or  water;  to  erect  such  structures  and  machinery  as 
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were  necessary  for  the  prodaction  and  transportation  of  the 
product,  provided  that  the  owner  should  have  the  right  to 
use  the  premises,  excepting  in  so  far  as  they  might  be  need- 
ed by  the  second  party.  The  contract  further  provided,  that 
the  grant  first  described,  was  made  upon  the  following 
terms:  That  Fleming  agreed  to  drill  a  well  within  thirteen 
months  from  the  date  of  the  contract,  or  thereafter  pay  to 
the  owner,  sixty  dollars  yearly,  in  advance,  until  the  well 
was  drilled,  or  the  property  granted  re-conveyed  to  the  first 
party.  Then  there  is  a  provision,  that  if  oil  is  found,  that 
the  owner  should  have  one-eighth  part  of  it;  a  provision 
that  if  gas  is  found,  the  owner  should  have  one  hundred  and 
fifty  dollars  per  year  in  advance,  for  each  and  every  well 
from  which  gas  is  used  off  the  premises;  that  the  first  party 
was  to  have  free  gas  for  use  in  stoves  in  residences;  that 
the  lessee  should  bury  all  pipe  lines,  and  that  no  wells 
should  be  drilled  nearer  the  house  than  three  hundred  feet. 
The  seventh  condition  is  as  follows: 

"Second  party  may,  at  any  time,  remove  all  his  prop- 
erty and  re-convey  the  premises  hereby  granted,  and 
thereupon  this  instrument  shall  be  null  and  void.  This 
grant  is  made  in  lieu  of  the  lease  made  to  the  Hancock 
Oil  &  Gas  Co.,  dated  February  10th,  1886,  which  lease  is 
hereby  cancelled.  Unless  a  well  shall  be  drilled  on  said 
land,  within  two  years  from  this  date,  this  contract  shall 
become  null  and  void,  unless  time  further  extended  by  first 
parties." 

This  instrument  was  properly  executed,  filed  for  record, 
and  recorded,  as  required  by  the  statute,  sec.  4112a.  Be- 
fore the  expiration  of  the  two  years  named  in  the  lease,  the 
parties  to  it, or  rather,  the  plaintiff  in  place  of  Fleming,  and 
the  owner  of  the  property,  entered  into  a  contract  that  in 
consideration  of  one  hundred  and  twenty-five  dollars,  paid 
by  the  Gas  Company, and  the  further  consideration  that  the 
Company  should  furnish  gas  free  to  January  1st,  1890,  and 
continue  that   through  during  the  continuance  of  the  exten- 
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sioD,  the  lessor  consented  to  the  extension  of  all  the  terms 
and  conditions  of  the  lease  for  one  year,  from  January  16, 
1890,  or  to  January  16,  1891.  This  was  signed  by  the  owner 
of  the  land,  December  11,  1889.  On  November  8,  1890,  a 
further  agreement  in  writing,  was  made  on  the  original  con- 
tract: 

*'In  consideration  of  the  sum  of  one  hundred  and  fifty 
dollars,  to  me  paid  by  the  N.  W.  O.  Nat.  Gas.  Co.,  and 
their  further  agreement  to  continue  to  furnish  me  gas 
free  of  charge,  for  household  use,  as  they  are  now  doing, 
I  consent  to  the  extension  of  all  the  terms  and  conditions  of 
the  within  lease,  for  one  year,  or  until  January  16,  1892, 
and  agree  that  it  shall  be  optional  with  the  said  company, 
whether  they  drill  or  continue  to  pay  me  the  same  sum  in 
advance,  from  year  to  year  hereafter,  and  continue  my  gas 
free." 

Neither  of  these  instruments  were  recorded.  The  mon- 
ey stipulated  to  be  paid,  was  paid  by  the  plaintiff  when 
it  became  due,  or  in  advance,  until  the  last  payment  that 
was  due  on  or  about  January  16,  1895.  The  Gas  Company 
also  furnished  the  gas  to  the  residence  of  the  owner  free  of 
charge,  and  continued  to  furnish  that,  until  after  the  com« 
mencement  of  this  action.  The  Company  did  not  drill  any 
well  under  this  lease.  On  January  16,  1896,  or  within  a 
few  days  thereafter,  the  Company  tendered,  or  offered  the 
owners,  the  one  hundred  and  fifty  dollars,  stipulated  in  the 
last  written  endorsement  on  the  contract,  and  the  owner  re- 
fused to  receive  it,  and  on  the  4th  of  February,  1896,  made 
another  lease,  or  contract,  for  the  right  to  operate  these 
premises  for  oil  and  gas  with  the  defendants,  and  shortly 
after  the  execution  of  that  lease,  the  defendants  entered  up- 
on the  premises  and  drew  in  material,  and  soon  after  began 
the  erection  of  what  is  called  a  rig,  and  were  about  to  drill 
when  this  action  was  commenced  on  the  8th  day  of  April, 
1896,  to  enjoin  them  from  drilling  or  operating,  and  from 
coming  on  the  premises  for  that  purpose. 


I 
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One  question  of  fact  arises,  as  to  whether  or  not  a  tender 
was  made.  We  think  the  evidence  is  safficient  to  show 
that  the  tender  of  one  hundred  and  fifty  dollars  was  made» 
It  is  more  doubtful  as  to  the  date  upon  which  it  was  made, 
but  we  are  disposed  to  hold  that  the  evidence  of  the  witness 
who  testified  to  offering  one  hundred  and  fifty  dollars,  on 
the  16th  of  January,  1896,  to  the  owner,  is  entitled  to  be- 
lief. It  is  denied  generally  by  the  owner,  that  any  such 
offer  was  made.  The  witness  testified  it  was  made  to  him 
on  the  road,  in  the  presence  of  his  wife.  He  gives  a  num- 
ber of  facts  which  would  seem  to  show,  at  least,  that  he 
could  not  be  mistaken  as  to  the  date,  and  the  wife  of  the 
owner  is  called  as  a  witness,  and  she  does  not  testify  about 
the  transaction  at  all.  The  owner  simply  says,  nothing  of 
the  kind  ever  occurred,  but  tnat  some  days  later,  and  as  he 
puts  it,  on  the  25th  of  January,  another  gentleman  called 
at  his  residence,  and  did  offer  bim  one  hundred  and  fifty 
dollars,  which  he  refused.  There  is  no  dispute  betweer  the 
parties  that  this  other  gentleman  did  call  and  offer  the  one 
hundred  and  fifty  dollars.  He  testified  he  mnde  this  offer 
on  the  17th  of  January,  or  the  next  day  after  it  was  claimed 
that  the  first  offer  was  made  in  the  road.  Those  witnesses 
may  be  mistaken  about  the  date,  but  we  are  inclined  to  be- 
lieve the  testimony  of  the  witness  who  made  the  offer  on  the 
16th.  It  may  not  be  very  material  whether  the  offer  was 
made  on  the  16th,  17th, or  25th. 

It  is  claimed  on  the  part  ')f  the  defendants,  that  this  lease 
ended  on  the  16th  of  January,  1896,  at  the  election  of  the 
owner;  that  he  might  thereafter  treat  it  as  if  it  were  at  an 
end ;  that  there  had  been  no  development  of  the  property, 
and  he  might  then  lease  it  to  others,  and  that  in  doing  so 
on  the  4th  of  February,  he  did  what  he  had  a  perfect  right 
to  do. 

The  terms  of  this  lease  are  somewhat  different  in  some 
respects  from  others  that  have  come  before  this   court.     It 
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was  executed  to  develop  the  property  for  gas,  in  1888,  be- 
fore there  was  any  oil  development  in  that  neighborhood, 
and  provides  for  an  absolute  grant  of  all  the  oil  and  gas  un- 
derlying the  property,  and  if  it  ended  at  the  place  where 
the  conditions  begin,  it  would  be  a  sale  of  all  the  oil  and 
gas  in  these  premises,  with  the  right  to  enter  at  all  times 
to  take  it  out,  and  apon  the  consideration  of  the  payment  of 
sixty  dollars.  Now,  the  first  of  these  conditions  upon  which 
that  grant  is  made,  and  upon  which  it  rests,  is  that  the  sec- 
ond party  shall  drill  a  well  within  thirteen  months  from  the 
date  of  the  contract,  or  pay  sixty  dollars  a  year  in  advance, 
until  a  well  is  drilled  or  the  property  re-conveyed.  If  the 
contract  stopped  there,  it  would  amount,  not  only  to  a  grant 
of  the  uil  and  gas,  but  to  a  perpetual  license  to  enter  and 
develop  the  property,  and  the  obligation  would  rest  upon 
the  grantee  in  this  contract,  to  either  drill  a  well  in  thir- 
teen months,  or  pay  sixty  dollars  a  year  in  advance,  or  re- 
convey  the  premises;  but  a  subsequent  provision,  which  is 
the  printed  part  of  the  seventh  condition,  provides,  that  the 
''Second  party  may,  at  any  time,  remove  all  his  property 
and  re-convey  the  premises  hereby  granted,  and  thereupon 
this  instrument  shall  be  null  and  void.'*  With  the  seventh 
and  first  conditions  of  this  grant  standing  there,  and  noth- 
ing following,  the  conclusion  would  be,  that  a  perpetual 
license  or  right  was  granted  to  the  company  to  enter  upon 
these  premises  and  take  this  oil  and  gas,  or  to  pay  sixty  dol- 
lars a  year  in  advance,  or,  if  they  desired  to  abandon,  or  to 
get  rid  of  the  contract,  they  must  re-convey  the  premises, 
and  if  they  failed  to  re- convey  and  failed  to  pay  or  drill,  it 
is  clear,  that  under  this  contract  the  owner  would  have  h 
right  of  action  against  them  at  the  beginning  of  each  and 
every  year,  until  the  contract  had  been  rescinded  or  prop- 
erty abandoned,  for  the  recovery  of  the  sixty  dollars.  This 
is  clearly  settled  in  the  case  of  the  Woodland  Oil  Company 
V.   Crawford,    in    55    Ohio   St.,    page    165,    which    was   a 
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lease  somewhat  diffeient  in  its  terms  as  to  the  grant  from 
this,  bat  which  contained  in  it  a  provision, called  a  forfeiture 
olaase,  reading  as  follows: — ^'And  a  failure  on  the  part  of 
the  second  party  to  complete  such  well,  or  wells,  as  above 
specified,  or  instead  thereof,  to  pay  the  rental  as  above  pro- 
vided, shall  render  this  lease  and  agreement  null  and  void, 
together  with  all  rights  and  claims,  and  not  to  be  binding 
on  either  party,  and  not  to  be  revived  without  the  consent 
of  both  parties  hereto,  in  writing;'*  and  it  was  there  held, 
that  upon  a  failure  to  drill  a  well  as  stipulated  in  the  con- 
tract, with  a  condition  of  forfeiture  which  was  in  favor  of 
the  grantor  only,  that  the  obligation  to  pay  attached,  and 
that  an  action  could  be  maintained  for  the  rental.  Another 
addition  to  the  alternative  condition  in  this  lease,  of  drilling 
a  well  or  paying,  is,  that  the  premises  are  to  be  re-coneyed ; 
so  that  if  the  company  desired  to  annul  this  contract,  and 
release  themselves  without  drilling,  they  must  re-convey  the 
premises.  That  is  the  only  way  they  can  abandon  these 
premises.  Until  they  do  that,  there  is  a  continuous  obliga- 
tion resting  upon  them  to  pay  sixty  dollars  a  year  in  ad- 
vance, and  at  the  beginning  of  each  year  that  would  become 
due. 

Now,  the  conditions  which  I  have  read,  were  incorpora- 
ted in  the  lease  on  record,  but  in  addition,  there  was  writ- 
ten on  the  lease,  further,  that  unless  a  well  be  drilled  on 
the  land  within  two  years  from  the  date  of  the  contract,  it 
should  become  null  and  void,  unless  time  be  further  ex« 
tended  by  first  parties.  So  the  lease,  then,  by  its  terms, 
weighing  and  considering  them  all  together,  was  to  become 
null  and  void  at  the  expiration  of  two  years  from  its  date, 
subject  however,  to  the  condition  that  the  first  party  might 
extend  the  time.  Now,  it  is  clear  from  the  evidence,  that 
before  the  two  years  expired, the  first  party  did  agree  to  ex- 
tend the  time  for  one  year.  They  stipulated,  and  it  was 
agreed  to  by  the  company  for  a  different  consideration,  but 
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that  is  of  no  moment.  That  was  paid  and  accepted,  and  so 
tbe  conditions  of  the  contract  were  extended  for  one  year. 
What  conditions?  The  right  to  enter  upon  these  premises 
and  drill,  and  all  the  conditions  of  the  contract  were  ex- 
tended for  one  year;  not  only  the  right  to  enter  npon  the 
premises,  but  the  right  to  refrain  from  drilling  for  the  con- 
sideration of  one  hundred  and  twenty-five  dollars.  Before 
the  expiration  of  that  year,  a  new  contractor  agreement  was 
made,  which  amounted  to  an  extension  so  far  as  the  first 
parties  were  concerned,  of  all  the  rights  of  the  parties,— 
all  the  conditions  and  terms  of  the  original  contract  for 
one  year  longer,  upon  a  still  different  consideration.  That 
stipulation  is  in  a  little  different  language  than  the  first, 
and  contains  perhaps,  some  additional  provisions.  I  have 
said,  that  the  first  memorandum  stipulates  that  the  Com- 
pany should  furnish  gas,  which  they  did,  a  condition  not 
in  the  original  contract.  Then,  before  the  expiration  of  that 
year,  it  was  agreed  that  for  one  hundred  and  fifty  dollars, 
and  the  furnishing  of  gas  free  of  charge,  as  they  were  then 
doing,  the  first  party  consented  to  the  extension  o^  all  of 
the  terms  and  conditions  of  the  lease  for  one  year,  or  until 
January  16,  1892,  and  agreed  that  it  was  to  be  optional 
with  the  company  whether  they  drilled  or  continued  to  pay 
the  rental  named  in  advance  from  year  to  year.  Now,  they 
had  that  right  in  the  original  lease  to  continue  to  pay,  at 
least  for  two  years,  and  they  bad  that  right  under  the  lease 
to  pay  longer  if  the  first  party  consented  to  an  extension  of 
the  time.  The  payment  Df  the  sixty  dollars  named  in  the 
original  lease,  would  continue  this  lease  as  long  as  the  first 
party  agreed  to  continue  it  without  including  the  obligation 
in  the  contract  to  drill  the  property  at  all.  That  is  perhaps 
more  clearly  set  forth  In  the  last  memorandum  made;  that 
upon  payment  of  one  hundred  and  fifty  dollars,  in  addition, 
it  shall  be  optional  with  them  whether  they  shall  drill  or 
pay,    and    it   may    continue   indefinitely.     Now,  the   Gas 
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Company  fulfilled  that  obligation.  They  paid,  and  they 
paid  in  January,  1895,  not  exercising  their  right  to  drill 
through  that  year,  and  that  gave  them  the  right,  we  think 
clearly,  to  refrain  from  operating  these  premises  during 
that  year.  It  was  the  acceptance  of  one  hundred  and  fifty 
dollars  by  the  owner  of  the  property,  in  Ilea  of  the  fulfill- 
ment of  the  obligation  to  drill  a  well,  or  to  operate  this 
property  as  it  ought  to  be  operated.  It  relieved  the  lessee 
of  the  obligation  to  drill,  and  was  accepted  by  the  lessor  in 
the  place  of  his  right  to  insist  on  operations,  and  that  was 
the  condition  of  affairs  up  to  the  16th  of  January,  1896. 
The  parties  had  rested  upon  that  agreement  and  understand- 
ing, up  to  the  16th  of  January,  1896,  and  on  that  date  the 
Gas  Company,  acting  under,  and  pursuant  to  the  provisions 
of  this  lease,  made  a  tender  to  the  owner  of  the  one  hundred 
and  fifty  dollars,  stipulated  in  the  contract.  Now,  whether 
he  was  bound  to  receive  it  or  not,  is,  we  think,  unnecessary 
to  decide,  and  we  are  not  inclined  to  go  further  than  is 
necessary  to  go  in  this  case;  but  at  least,  we  ought  to  say, 
that  if  he  intended  to  treat  this  contract  as  at  an  end,  he 
should  have  in  some  manner  notified  the  Company  that  he 
should  treat  it  at  an  end  so  far  as  the  payment  of  the  money 
was  concerned.  The  owner  testifies,  that  he  said  he  would 
not  receive  this  money, and  wanted  his  property  developed. 
If  he  said  that,  and  it  should  be  treated  as  a  notice  to  the 
Company  that  he  refused  further  to  continue  this  agreement, 
that  would  give,  as  we  have  held  heretofore,  the  Company 
the  right  to  a  reasonable  time  under  their  lease  to  enter 
upon  these  premises  and  properly  develop  them.  Probably 
the  obligation  would  have  required  them  to  sink  off-setting 
wells,  but  that  is  neither  here  nor  there,  as  nothing  of  that 
kind  was  needed  or  required,  on  the  16th  of  January,  1896. 
If  we  are  so  far  correct,  then  the  Gas  Company  had  at 
least  a  reasonable  time,  after  January  16,  1896,  to  enter 
upon  and  into  the  possession  of  the  premises,  and  drill    for 
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oil  and  gas,  and  we  do  not  think  that  reasonable  time  bad 
elapsed  before  he  granted  all  these  rights  awaj  to  the  de- 
fendants in  this  case,  and* their  rights  attached.  It  is  said 
that  plaintiff  delayed;  but  it  would  be  unreasonable  to  hold 
that  they  were  bound  to  drill  pending  this  action.  The  liti- 
gation was  pending,  and  we  do  not  think  it  was  bound  to 
drill  while  the  defendants  were  asserting  a  right  to  the 
possession  of  the  property.  It  could  wait  until  its  rights 
were  determined  before  it  expended  more  money. 

A  question  is  raised  here,  whether  those  stipulations  on 
the  back  of  the  lease  ought  to  have  been  recorded;  but  we 
think  the  language  of  the  recording  statute  does  not  fairly 
bring  those  terms  within  it.  As  has  been  before  stated, 
this  lease  as  originally  made,  until  you  reach  the  clause 
providing  that  it  shall  become  null  and  void  at  the  end  of 
two  years,  is  a  perpetual  grant  to  enter  there,  and  even  the 
force  and  effect  of  that  limitation  was  done  away  with  by 
the  provision,  that  it  shall  not  become  null  and  void  if  time 
shall  be  further  extended.  That  was  in  the  lease  as  record- 
ed. New,  the  statute  provides,  that  ''all  leases  and  licenses, 
and  assignments  thereof,  or  of  any  interest  therein,  hereto- 
fore executed,  given  or  made,  for,  upon,  or  concerning  the 
lands  or  tenements  in  this  state,  whereby  any  right  is  given 
or  granted  to  operate,  or  to  sink  or  drill  wells  thereon  for 
natural  gas  and  petroleum,  or  either,  or  pertaining  thereto, 
shall  be  recorded  in  the  lease-records  in  the  office  of  the  re- 
corder, etc." 

''Leases,  licenses  and  assignments  thereof.'*  Assign- 
ment, certainly  refers  to  assignment  of  leases  and  licenses, 
and  of  any  interest  therein  heretofore  executed.  We  think 
the  proper  construction  of  that  clause  is:  "Assignment  of 
any  interest  therein  shall  be  recorded.*'  Now,  the  only 
effect  so  far  as  the  question  before  the  court  is  concerned  of 
those  writings  on  the  back  of  the  contract,  is  to  extend  the 
time  of  the  contract  for  the  benefit  of    the    Gas  Company. 
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That  is  the  only  effect  of  it,  and  there  is  nothing  in  the 
statute  that  would  warrant  us  in  holding  they  should  be  re- 
corded. The;  are  neither  leasee,  licenses  or  assignments 
thereof,  or  of  any  interest  therein.  It  is  simply  a  stipula- 
tion that  the  time  within  which  the  first  party  had  the  right 
to  insist  upon  the  development  is  extended, and  the  contract 
as  recorded,  stipulates  that  time  may  be  extended  by  the 
consent  of  the  first  party,  and  that  consent, we  take  it,  need 
not  have  been  in  writing  unless  it  were  an  agreement  that 
for  some  reason  or  other  would  be  inimical  to  the  »Statute  of 
Frauds.  So  far  as  the  agreement  itself  is  concerned,  it 
would  have  been  fulfilled  if  it  were  shown  by  the  facts  and 
circumstances  that  the  owner  consented  to  an  extension  of 
time.  The  provisions  of  the  lease  were  notice  that  the  lease 
was  still  subedsting,  and  that  both  parties  had  rights  under 
it; — the  landlord  having  the  right  to  insist  on  the  payment 
of  the  sixty  dollars  rental,  and  the  grantee  the  right  so 
long  as  it  had  not  been  relinquished,  abandoned,  or  for- 
feited, to  enter  upon  the  premises  and  drill  at  any  time. 

We  think  that  the  merits  of  the  action  are  with  the  plain- 
tiff, and  the  injunction  should  be  made  perpetual. 

Jiis.  O.  Troup,  for  Plaintiff. 

Baldwin  &  Harrington^   for  Defendants. 


(Second  Circuit— Payette  Co., O., Circuit  Court— May  Term,  1897. ) 
Before  Shearer,  C.  J.,   Summers  and  Wilson,  J  J. 

IN  RE  PALMER. 


Disbarment  of  attorney — Not  mere  puniahment — 
(1.)  Disbarment  of  an  attorney  is  not  for  the  purpose  of  punish- 
ment, but  for  the  purpose  of  preserving  the  courts  of  justice 
from  the  offloial  ministrations  of  persons  unfit  to  practice  in 
them.  _ 

Same'—Beinstatement — Moral  character — 
(2.)  A  court  ought  not  to  reinstate  an  attorney  who  has  been  dis- 
barred unless  satisfied  that  he  is  of  good  moral  character. 


On  motion'to  vacate  order  of  disbarment   of   Charles   A. 
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Palmer  and  to  reinstate  him  in  bie  office  of  an    attorney   at 
law. 

SUMMEBB,  J. 

At  the  Mnj  term.  1892,  of  this  court  the  said  Charles  A. 
Palmer  was  found  guilty  of  misconduct  in  office  and  unpro- 
fessional conduct  involving  moral  turpitude,  and  upon  this 
finding  a  judgment  was  entered  removing  him  from  his 
office  of  attorney  and  counselor  at  law. 

At  the  November  term  1894  a  motion  to  reinstate  him 
was    overruled.     9  O.  C.  C.  55,  72. 

The  grounds  of  the  present    motion    are    the    following: 

''That  the  said  Charles  A. Palmer  has  already  been  severe- 
ly punished  for  any  misconduct  of  which  he  may  have  been 
guilty,  and  his  life  and  conduct  since  his  disbarment  have 
been  such  as  to  give  assurance  that  by  his  restoration  to  the 
bar,  no  harm  to  the  public  or  reproach  to  the  bar  would 
arise:  and  his  restoration  will  not  be  incompatible  with  a 
proper  respect  of  the  court  for  itself  and  a  proper  regard 
for  the  dignity  of  the  profession. '' 

In  ex  parte  Burr,  9  Wheat.,  529,  Marshall    C.    J.     said: 

''The  profession  of  an  attorney  is  of  great  importance  to  an 
individual,  and  the  prosperity  of  his  whole  life  may  depend 
upon  its  exercise.  The  right  to  exercise  it  ought  not  to  be 
lightly  or  capriciously  taken  from  him." 

"Admission  as  an  attorney  is  not  obtained  without  years 
of  labor  and  study.  The  office  which  the  party  thus  ac- 
quires is  one  of  value,  and  often  becomes  the  source  of  great 
honor  and  emolument  to  its  possessor.  To  most  persons 
who  enter  the  profession  it  is  the  means  of  support  to 
themselves  and  their  families.  To  deprive  one  of  an  office 
of  this  character  would  often  be  to  decree  poverty  to  him- 
self and  destitution  to  his  family.  A  removal  from  the  bar 
should  therefore,  never  be  decreed  where  any  punishment 
less  severe — such  as  reprimand,  temporary  suspension,  or 
fine — would  accomplish  the  end  desired." 

Weeks  on  Attorneys  at  Law,  158,  citing  Bradley  v. 
Fisher,    13   Wall,  356,  Ex  parte  Bradley  7  Wall  364. 


«6  CIRCUIT  COURTS   OP  OHIO.         vol.  xv. 

In  Re  Palmer. 

GoDBiderations  such  as  these,  and  a  high  regard  for  those 
eminent  members  of  the  bar  in  this  and  other  connties  who 
either  favor  the  reinstatement  of  Mr.  Palmer  or  so  lightly 
regard  their  duty  in  the  premises  that  they  find  it  easier  to 
permit  themselves  to  be  placed  in  that  light  before  the  court 
than  to  remain  silent,  have  induced  us  to  hoid  this  matter 
nnder  consideration  for  many  weeks,  not  merely  to  leave  no 
room  for  a  suspicion  of  hasty  judgment,  but  in  order  that 
we  mightfif  possible, after  mature  deliberation,  reconcile  an 
order  suspending  the  judgment  in  the  case,  during  good  be- 
havior, with  our  sense  of  the  duty  devolved  upon  us  by  law. 

The  case  now  made  is  not  materially  different  from  that 
on  the  former  motion,  nor  are  the  reasons  assigned  materi- 
ally different.  It  must  be  therefore  that  the  only  excuse 
for  the  presdut  application  is  the  fact  that  there  has  been  a 
•change  in  the  personnel  of  the  court.  A  careful  reading 
of  the  opinion  on  the  decision  of  the  former  motion  discloses 
nothing  in  the  statement  of  the  law  governing  the  case  to 
which  we  dissent. 

Since  the  former  hearing,  Mrs.  Palmer  has  obtained  a  di- 
vorce from  her  husband,  so  that  he  now  has  no  family  de- 
pendent upon  him  for  support,  and  most  of  the  testimony 
in  that  case  was  before  us  upon  his  appeal  from  the  order  as 
to  alimony.  The  former  hearing  was  upon  affidavits;  the 
present  the  court  required  to  be  upon  the  depositions  or 
oral  testimony  of  witnesses, and  appointed  counsel  to  repre- 
-sent  the  interests  of  the  state. 

The  testimony  is  to  the  effect  that  Mi.  Palmer  since  his 
disbarment  has  been  industrious;  that  he  has  been  upright 
in  his  dealings,  and  that  he  has  so  conducted  himself  that 
in  the  opinion  of  the  witness  he  could  be  safely  reinstated  in 
his  profession;  and  his  own  testimony  as  to  his  efforts  to 
make  a  living  and  his  want  of  success  by  reason  of  the  dis- 
credit which  a  knowledge  of  his  disbarment  brings  upon 
thim. 
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As  to  the  first  giound  of  the  motion, it  is  sufficient  to  say 
that  removal  from  the  office  of  attorney  at  law  is  not  for  the 
purpose  of  punishment,  but  for  the  {)urpose  of  preserving 
the  courts  of  justice  from  the  official  ministration  of  persons 
unfit  to  practice  in  them-  Disbarment  because  of  the  com- 
mission of  crime  does  not  exempt  from  indictment,  nor  is 
punishment  for  the  offense  or  pardon  a  bar  to  removal  from 
office. 

As  to  the  second  branch  of  the  motion.  A  good  moral 
character,  as  well  as  a  competent  knowledge  of  the  law  and 
sufficient  general  learning,  is  a  necessary  qualification  for 
admission  to  the  bar,  and  where  an  attorney  has  been  re- 
moved from  his  office  for  his  unprofessional  conduct  show- 
ing the  loss  of  such  a  character,  he  should  not  be  reinstated 
if  the  court,  with  all  the  facts  before  it,  would  not  in  the  first 
instance  admit  to  practice  a  man  with  such  character. 

That  these  are  correct  statements  of  the  law  will  appear, 
and  the  duty  of  the  court  as  well,  from  the  following  ex- 
tracts from  cases  selected  from  a  much  larger  number  ex- 
amined. 

In  Ex  parte  Wall,  107    U.    S.,    265,    288,    Mr.    Justice 

Bradley    says: 

'"Removal  from  office  for  an  indictable  offense  is  no 
bar  to  an  indictment.  The  proceeding  is  in  its  nature 
civil,  and  collateral  to  any  criminal  prosecution  by  indict- 
ment. The  proceeding  is  not  for  the  purpose  of  punish- 
ment, but  for  the  purpose  of  preserving  the  courts  of 
justice  from  the  official  ministration  of  persons  unfit  to 
practice  in  them.^' 

In  Penobscot  Bar  v.  Kimball,  64  Me.  140,  the  court  held: 

''The  statute  makes  agood  moral  character  a  prerequisite 
of  admission  to  the  bar,  and  when  an  attorney  at  law  has 
forfeited  bis  claim  to  such  character  by  such  misconduct, 
professional  or  non- professional,  in  or  out  of  court,  as  ren- 
ders him  unworthy  to  associate  with  gentlemen  and  unfit 
and  unsafe  to  be  entrusted  with  the  powers,  duties  and  re- 
sponsibilities of  the  legal  profession,  the  court  may  deprive 
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him  of  the  power  and  opportunity  to  do  further  injury  under 
the  color  of  his  profession  by  removing  him  from  the  bar. 

''By  admitting  the  respondent  to  the  bar  the  court  held 
him  out  to  the  public  as  worthy  of  confidence  and  patronage 
in  the  line  of  his  profession.  In  view  of  the  power  of  re- 
moval vested  in  the  court,  to  allow  the  respondent  to  con- 
tinue to  exercise  his  profession  after  he  has  been  thus  proved 
to  be  unworthy  of  his  office,  would  be  indirectly  to  involve 
the  court  in  the  responsibility  of  his  acts.  And  further, 
after  the  disclosures  in  this  case,  the  court  cannot  forbear 
to  pronounce  the  judgment  of  removal  from  office  against 
the  respondent  without  abdicating  the  high  trust  which  the 
law  confides  to  it  in  this  behalf,  and  rendering  that  a  nul- 
lity. 

**The  respondent  has  been  pardoned  for  the  forgery  of 
which  he  was  convicted  and  for  which  he  was  confined  in 
the  state  prison;  but  the  instrument  forged  was  a  deposition 
used  in  a  cause  before  this  court;  and  though  the  pardon 
purged  him  of  the  offense  of  which  he  was  convicted,  it  did 
not  affect  the  crime  of  the  violation  of  his  professional  oath 
and  duty,  nor  relieve  him  from  the  penalty  of  removal  from 
the  bar  for  this    misconduct.'* 

And  in  the    opinion,  Dickerson  J.  says:  (154) 

''The  evidence  discloses  not  merely  a  single  instance 
of  moral  delinquency,  disreputable  practice  and  profession- 
al misconduct,  but  a  series  of  them,  showing  the  respond- 
ent to  be  unfit  and  unsafe  to  be  intrusted  with  the  powers, 
duties  and  responsibilities  of  the  legal  profession.  No 
court  would  tot  a  moment  consider  the  claims  of  an  appli- 
cant for  admission  to  the  bar  who  should  be  shown  to 
possess  such  a  moral  character.  If  the  violation  of  his 
oath  of  office,  fraud  upon  the  court,  bad  faith  toward  clients, 
dishonesty  in  his  dealings  as  an  individual, and  disregard  of 
the  courtesies  and  proprieties  due  to  the  other  members  of 
the  profession  should  operate  a  forfeiture  of  the  office  of  an 
attorney,  the  respondent  has  no  longer  any  claim  or  right 
to  enjoy  that  office. 

"Unpleasant  as  is  the  duty,  grave  as  is  the  responsibility 
devolved  upon  us,  and  serious  as  must  be  the  consequences 
to  the  respondent,  we  cannot  forbear  to  pronounce  the  ex- 
treme judgment  of  removal  without  failing  to  discharge  the 
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high  trust  which  the  law  reposes  in  ns,  and  which  is  indis- 
pensable to  the  maintenance  of  the  dignity  of  the  bench, 
the  integrity  of  the  bar,and  the  parity  of  the  administration 
of  justice.  Indeed,  to  refuse  to  do  so  in  this  case,  would  be 
virtually  to  abdicate  this  trust, and  render  the  law  creating  it 
a  nullity.  The  guaranty  which  the  law  in  this  behalf  pro- 
vides for  the  security  of  the  public  must  be  maintained  in- 
violate. ' ' 

And  Whipple,  C.  J.,  remarks  as  follows,  Mills'  case,  1 
Mann.,  393: 

''Should  this  court,  after  being  officially  advised  that 
one  of  its  officers  has  forfeited  the  good  name  he  possess- 
ed when  permitted  to  assume  the  duties  of  his  office,  still 
hold  him  out  to  the  world  as  worthy  of  confidence,  they 
would  in  my  opinion  fail  in  the  performance  of  a  duty  cast 
upon  them  by  the  law.  It  is  a  duty  they  owe  to  themselves, 
to  the  bar  and  to  the  public,  to  see  that  a  power  which  may 
be  wielded  for  good  or  for  evil,  is  not  entrusted  to  incompe- 
tent or  dishonest  hands.  The  extreme  judgment  of  ex- 
pulsion is  not  intended  as  a  punishment  inflicted  upon  the 
individual,  but  as  a  measure  necessary  to  the  protection  of 
the  public,  who  have  a  right  to  demand  of  us  that  no  per- 
son shall  be  permitted  to  aid  in  the  administration  of  justice 
whose  character  is  tainted  with  corruption.'^ 

Again,  Dickerson  J.,  says  (Ibid  146): 

"If 'a  good  moral  character'  is  indispensable  to  entitle 
one  to  admission  to  the  bar,  it  is  obvious  that  the  necessity 
for  its  continuance  becomes  enhanced  by  the  conflicts,  ex- 
•citements  and  temptations  to  which  the  practitioner  is 
Jaily  liable." 

And  Bigelow,  C.  J., in  Randall,  petitioner  for  mandamus, 

11  Allen  473,  480,  says: 

"Nor  can  a  judgment  of  removal  be  properly  and  technic- 
ally considered  as  a  punishment  for  a  crime  or  offense.  In 
Ex  parte  Brounshall,  Gowp.,  829,  Lord  Mansfield  said: 
'To  strike  an  attorney  from  the  roll'  is  not  in  the  nature 
of^a  punishment;  it  is  done      *  because  be  is  an    unfit    per- 
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BOD  to  practice  as  bd  attorney;'  the  court  exercise  their 
discretion  whether  a  man,  whom  they  formerly  admitted, 
to  the  bar,  is  a  proper  person  to  be  continued  in  the 
roll. '  The  more  reasonable  inference  is  that  the  power 
of  removal  was  given,  (by  the  legislature),  not  as  a  mode 
of  inflicting  a  punishment  for  an  ofiPense,  but  in  order  to 
enable  the  courts  to  prevent  the  scandal  and  reproach  which 
should  be  occasioned  to  the  administration  of  the  law,  by 
the  continuance  in  office  of  those  who  had  violated  their 
oaths  or  abused  their  trust,  and  to  take  away  from  such  per- 
sons the  power  and  opportunity  of  injuring  others  by  fur- 
ther acts  of  misconduct  and  malpractice." 

Oassody,  J.  In  re  O— ,  73  Wis.  602,    613,  says: 

''The  chief  object  of  this  proceeding  is  not  to  punish  the 
respondent,  but  to  protect  the  public  from  imposition.  An 
attorney  bears  with  him  the  certificate  of  the  court  that  he 
is  of  good  moral  character  and  a  fit  personto  be  trusted  with 
the  delicate  and  responsible  duties  of  a  member  of  the  legal 
profession.  This  certificate  the  public  has  a  right  to  rely 
upon,  and  to  presume  its  holder  to  be  a  person  of  integrity 
and  honor.  Hence,  when  it  has  been  made  to  appear  that 
he  has  been  guilty  of  acts  which  show  him  to  be  so  de- 
ficient in  honesty  as  to  be  unworthy  of  confidence,  it  is 
the  duty  of  the  court  to  withdraw  its  certificate.  We  owe 
this  duty  alike    to  the  public  and  to  the  bar. 

"By  admitting  an  attorney  to  the  bar,  the  court  presents 
him  to  the  public  as  worthy  of  its  confidence  in  all  his  pro- 
fessional duties  and  relations,  and  if  afterwards  it  comes  to 
the  knowledge  of  the  court  that  he  has  become  unworthy, 
it  is  its  duty  to  withdraw  that  endorsement,  and  thereby 
cease  to  hold  him  out  to  the  public  as  worthy  of  professional 
employment."  *  *  ♦  "The  power  of  removal  for  just 
cause  is  as  necessary  as  that  of  admission  for  a  due  admin- 
istration of  law."     In  re  fcjamuel  Davis, 93  Pa.  St.  116. 

"In  proceedings  to  disbar  an  attorney  on  the  ground  that 
he  had  been  convicted  of  a  felony,  the  court  may,  even  if 
he  has  been  pardoned,  take  into  consideration  his  conduct 
in  commiting  the  crime,  and  estimate  his  character  and 
fitness  to  practice  law  therefrom,  to  have  property  and  in- 
terests of  clients  in  his  hands,and  to  hold  himself  out  as  an 

accredited  officer  of  the  courts."  In  the  Matter  of an 

Attorney,  86  N.  Y.  663. 
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'"In  as  much  as  good  moral  chaarcter  is  one  of  the  quali- 
fications essential  to  the  admission  of  an  attorney,  he  may 
be  disbarred  whenever  he  ceases  to  possess  such  qualifica- 
tion."    Percy's  Case,  36  N.  Y.  651. 

In  Rice  v.  Commonwealth,  18  B^  Monroe,  Simpson, |J., 
says: 

''AH  courts  hpye  the  power  to  control  and  regulate  to 
a  certain  extent,  the  conduct  of  their  officers,  and  to  inflict 
on  them  for  their  official  misconduct  such  punishment  as 
the  law  prescribes.  If  a  court  have  knowledge  of  the  exist- 
auce  of  such  official  misconduct  on  the  part  of  any  of  its 
officer's,  it  not  only  has  the  power,  but  it  is  its  duty,  to  in- 
stitute an  appropriate  proceeding  against  the  offender,  and 
to  bring  him,  if  guilty,  to  condign  punishment.  And  it  is 
much  to  be  regretted  that  this  duty,  which  the  law  devolves 
upon  the  courts  of  the  country,  is  so  little  regarded,  and 
that  the  obligations  which  it  imposes  are  so  frequently  over- 
looked or  neglected. 

*'It  would  be  unjust  to  the  profession,  the  purity  and  in- 
tegrity of  which  it  is  the  duty  of  all  courts  to  preserve,  and 
a  disregard  of  the  public  welfare,  to  permit  an  attorney 
who  has  forfeited  his  right  to  public  confidence  to  continue 
the  practice  of  his  profession  ''  State  v.  McClaugherty, 
33  W.  Va.,  250. 

^'The  conclusion  is  painful, but  imperative.  Too  much  is 
staked  upon  the  honesty  and  good  conduct  of  lawyers  for 
courts  to  wink  at  flagrant  misconduct.  They  are  trusted  by 
the  community  with  the  care  of  their  lives,  liberty  and 
property,  with  no  other  security  than  personal  honor  and 
integrity.  It  behooves  the  courts  and  the  profession  to 
see  that  their  brotherhood  keeps  clean  records. "  In  re 
Henderson,  88  Tenn.,  531. 

Id    Kilbourn    v.  Hand,  9  Ohio,  42,    Lane,    0.  J.     says: 

''The  relation  of  attorney  and  client  is  a  necessary  one  in 
every  country  whose  civilization  is  in  any  degree  advanced. 
The  discharge  of  professional  duties  demands  great  and  unre- 
served confidence  from  the  client,  and  the  connection  of  the 
attorney  with  courts,  and  his  access  to  papers,  require  un- 
suspected integrity.  Hence  general  honesty  and  fidelity  to 
clients,  is  not  only  necessary  to  his  success,  but  even  to  the 
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performance  of  bis  duties.  Other  good  qaalities  may  be 
wanting  in  his  character,  and  some  vices  may  be  present, 
•but  these  are  the  essential  virtues  of  his  calling,  no  more  to 
be' dispensed  with  than  courage  in  a  soldier,  or  modesty  in 
a  woman.  The  statute  regulating  admission  to  the  bar,  re- 
quires the  court  to  be  satisfied  that  the  applicant  possesses 
these  qualities.  The  public  have  a  right  to  presume  that 
the  court  are  fully  satisfied  upon  these  points,  and  to  re- 
gard a  license  to  practice  as  a  certificate  of  good  character 
from  them.  And  whenever  the  court  shall  become  per- 
suaded that  an  attorney  has  lost  these  qualifications,  essen- 
tial to  his  usefulness,  and  necessary  to  the  safety  of  his  em- 
ployers, thev  are  wanting  in  their  duties  if  they  do  not 
take  away  his  means,  and  destroy  his  opportunities  for  mis- 
chievous action.'* 

This  qualification  is  not  merely  statutory,  but  is  inherent 
in  the  very  nature  of  the  profession,  and  always  and  every- 
where has  been  regarded  as  essential.  Sir  Walter  Scott, 
who  was  well  qualified  to  speak,  says:  in  '^The  Antiquary: 


n 


'^But  I  was  going  to  say  that  in  a  profession  where  un* 
hounded  trust  is  necessarily  reposed^  there  is  nothing  sur- 
prising that  fools  should  neglect  it  in  their  idleness,  and 
tricksters  abuse  it  in  their  knavery.  But  it  is  the  more  to 
the  honor  of  those,  and  I  will  vouch  for  many,  who  unite 
integrity  with  skill  and  attention,  and  walk  honorably  up- 
right where  there  are  so  many  pitfalls  and  stumbling-blocks 
for  those  of  a  different  character.  To  such  men  their  fellow 
citizens  may  safely  intrust  the  care  of  protecting  their  pat- 
rimonial rights,  and  their  country  the  more  sacred  charge 
of  her  laws  and  privileges." 

What,  then, is  this  good  moral  chaarcter  which  is  so  essen- 
tial to  membership  in  the  profession?  It  is  the  man  himself, 
aside  from  his  attainments  and  reputation.  '* Character 
lives  in  a  man,  reputation  outside  of  him.*'  Mr.  Palmer, 
by  his  conduct  since  his  disbarment,  may  have  acquired 
among  new  acquaintances  the  reputation  of  a  good  moral 
character,  but  this  cannot  be  accepted  as  conclusive  evidence 
of  bis  having  such  a  character  when  the  court  is  in  posses- 
sion of  facts  which  reveal  a  different  character. 
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In  the   matter   of an  attorney,  86  N.  Y.  563,  575, 

Folger,  C.  J.  says: 

*'We  do  not  lose  sight  of  the  very  numerously  and  re- 
spectably signed  certificate  that  was  presented  to  the  Gen- 
eral Term.  It  doubtless  was  considered  by  the  General 
Term  as  it  has  been  by  as.  It  shows  in  that  community  a 
general  public  sympathy  with  the  appellant.  *  *  *  *  The 
certificate  presented  to  the  General  Term  does  not  assert  p, 
fair, moral  and  professional  reputation  of  the  appellant  since 
the  prosecution  of  him  for  forgery.  It  expresses,  however, an 
opinion  that  he  is  a  proper  and  competent  person  to  practicb 
law,  and  that  the  signers  have  general  confidence  in  hie  in- 
tegrity. That  is  tantamount  to  having  a  good  reputation.  It 
is  a  weighty  testimonial  in  his  favor.  It  had  its  effect  upoQ 
tBe  mind  of  the  General  Term  without  doubt,  but  not  enough 
to  counteract  that  of  the  facts  that  were  shown  The  Geur 
eral  Term  was  bound  to  form  an  opinion  of  its  own.  It 
could  not  ignore  facts  because  of  the  counter  opinion  of  ever 
so  many  men  of  respectability  and  stai^ding.  They  spoke 
to  what  the  community  thought  of  him,  notwithstanding 
those  facts,  if  indeed  the  community  full)  knew  of  them, 
and  how  it  felt  toward  him;  that  is,  it  spoke  to  his  reputa- 
tion. The  facts  spoke  of  his  impulses  to  action;  that  is,  to 
bis  character,  what  was  at  work  within  him,  and  might  at 
any  time  impel  him  to  action." 

There  is  no  numerously  and  respectably  signed  certificate' 
in  this  case,  nor  do  we  know  whether  there  is  in  the  con^- 
munity  a  general  public  sympathy  with  the  applicant,  nor 
is  it  important,  for  neither  could  relieve  the  court  of  its  re- 
sponsibility; but  what  the  eminent  judge  there  says,appli^8- 
witb  especial  aptness  to  th^  testimony  of  those  who  merely 
give  expression  to  their  opinion. 

If  Mr.  Palmer  was  an  applicant  to  this  court  for  admis* 
sion  to  the  bar,  we  could  not,  with  the  facts  of  his  past'  life 
which  are  before  us,  without  shirking  the  duty  imposed  up- 
on us,  admit  Lim,for  want  of  one  of  the  necessary  qualifica- 
tions. Even  the  good  reputation  to  which  his  new  acquaint- 
ances testify  cannot  have  taken  veiy  deep  root,   for  he  him- 
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self,  in  hifi  testimouy,  attribates  his  failure  to  sncceed  in  a 
bnainess  in  which  nnbounded  trust  is  not  necessarily  re- 
posed, to  the  fact  that  information  of  his  disbarment  fol- 
lowed him.  The  fact  that  Mr.  Palmer  has  not  defraaded 
any  one  since  his  disbarment  can  hardly  be  taken  as  any 
assurance  that  he  would  not  again  yield  to  the  opportunities 
and  temptations  that  might  arise  in  the  practice  of  the  pro- 
fession. On  cross-examination,  when  pressed  to  answer 
whether  he  had  ever  o£Fered  to  make  such  small  restitution 
as  was  in  his  power,  his  readiness  to  charge  counsel  with  an 
offer  to  betray  the  trust  reposed  in  him  by  the  court  if  he, 
the  witness,  would  make  restitution  to  counsel's  clients, 
does  not  comport  with  a  change  of  character.  Nor  does 
his  omission  to  offer  what  restitution  is  in  his  power.  The 
King  in  Hamlet  says: 

*'My  fault  is  past.     But,  O  what  form  of  prayer 

Can  serve  my  turn?    Forgive  me  my  foul  murder! 

That  cannot    be;  since  I  am  still  possess'd 

Of  those  effects  for  which  I  did  the  murder. 

My  crown,  mine  own  ambition,  and  my  queen.  " 

May  one  be  pardoned,  and  retain  the  offense  f 

It  may  be  that  the  applicant  has  learned  by  sad  experi- 
ence that  honesty  is  the  beet  policy,  and  that  he  would  not 
disappoint  the  good  opinion  of  those  who  would  entrust  him 
with  the  privileges  of  the  profession;  but  the  law  does  not 
authorize  us  to  accept  any  less  assurance  than  a  good  moral 
character. 

The  motion  is  overruled. 

Joseph  Hidy,  for  applicant. 

J,  N,  Van  Deman,  for  state. 
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(Sixth  Circuit— Wood  County.,  Circuit  Court— Oct.  Term,  1896.) 

Before  Haynes,   Scribner  and  King,  JJ. 

THE  ROYAL  INSURANCE  COMPANY  v.  WILLIAM   SOCK- 
MAN. 


Fire  insurance — Condition  against  alienation—Sale  of  one  part 
ovmer  to  other — 

A  policy  of  insurance  against  fire,  issued  to  W.  W.  S.  "and 
brothers^'  upon  a  house  and  barn  and  contents  owned  by 
said^W.  W.  S.  and  his  brothers  P.  S.  and  B.  S.  in  fequal 
shares  and  as  tenants  in  common,  contained  provisions  re- 
straining and  restricting  alienation  of  the  property,  and  to 
the  effect  that  any  change  in  title  or  interest  occurring  with- 
out notice  to  and  consent  of  the  insurance  company  should 
render  the  policy  null  and  void,  Held : 
Same— 

(1. )  That  a  conveyance  by  P.  S.  and  B.  S.  of  their  respective 
interest  in  the  property  to  W.  W.  S.  without  notice  to  or 
consent  of  the  company  did  not  invalidate  the  policyt 

Sarne — Right  to  sue  for  entire  insurance — 
(2. )  That  for  a  loss  occurring  after  such  conveyance,  W.  W.  S. 
had  a  right  to  recover  in  a  suit  brought  by  himself  alone, 
the  whole  amount  of  such  loss,  both  that  on  account  of  the 
interest  originally  owned  by  him,  and  that  on  account  of 
the  interest  of  his  brothers  so  conveyed   to    him. 

(Decided  on  authority  of  West  et  al.,  v.  The  Citizens    Insure 
ance   Co.,  27  Ohio  St.,  1.) 


Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

SCBIBNEB,    J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the 
Oourt  of  Common  Pleas  of  Wood  county,  Ohio,  in  an  ac- 
tion on  a  fire  insurance  policy. 

The  insurance  policy  in  question,  which  is  made  part  of 
the  bill  of  exceptions  taken  in  the  case,  appears  to  bear  date 
of  December  19,  1891.  It  recites  in  the  outset,  that  in  con- 
sideration of  the  representations,  conditions,  and  warranties 
hereinafter  mentioned  or  referred  to,  and  the  receipt  of 
twelve  dollars,  the  Insurance  Company  agree  to  indemnify 
William  W.  Sockman  and  brothers — (issued  it   will  be   ob- 
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served  to  paitners  under  a  partnership  name),  against  all 
such  immediate  loss  or  damage  as  shall  happen  by  fire,  to 
the  following  specified  and  located  property,  (but  subject  to 
the  conditions  and  stipulations  contained  in  this  policy),  to 
an  amount  not  exceeding  twelve  hundred  dollars.  The  pol- 
icy describes  the  property  insured:  a  dwelling  house, known 
as  No.  1;  a  barn  known  as  No.  2,  and  certain  of  the  con- 
tents of  each  of  the  buildings.  Upon  each  building,  and 
upon  certain  contents  of  each  building,  a  certain  specified 
sum  is  named.  The  petition  alleges  among  other  things, 
that  the  defendant  is  a  foreign  corporation  duly  organized 
to  transact  the  business  of  insurance,  and  is  represented  by 
agents  only,  in  Wood  county,  Ohio.  That  the  defendant,in 
consideration  of  a  certain  premium  by  and  between  the 
plaintiff  and  the  defendant  agreed  upon, and  by  the  plaintiff, 
then  paid,  to- wit:  the  sum  of  twelve  dollars,  and  by  a  cer- 
tain policy  of  insurance,  duly  executed,  insured  the  said 
plaintiff  against  loss  or  damage  by  fire,  to  the  amount  of 
twelve  hundred  dollars.  Then  follows  a  description  of  the 
property.  Then  there  is  an  allegation,  that  on  October  19^ 
1894,  the  barn  and  contents  and  a  portion  of  the  contents 
of  the  house  were  totally  destroyed  by  fire.  A  question  is 
raised  in  the  case  upon  which  this  allegation  has  some  bear- 
ing, viz:  ''Plaintiff  says  he  has  fully  complied  with  and 
performed  the  agreements  and  conditions  contained  in  said 
policy  to  be  complied  with  and  performed  by  him,"  and 
this:  '^That  immediately  after  said  fire  he  gave  notice  in 
writing,  to  the  said  defendant  of  said  loss  resulting  there- 
from." Then  follows  an  allegation  quite  material  to  the 
question  in  this  case: 

*'That  shortly  thereafter, to- wit:  on  October  31,  1894,  an 
adjusting  agent  of  the  defendant  was  sent  by  the  de- 
fendant to  the  place  where  said  fire  occurred,  to  examine 
into  the  circumstances  of  said  fire,  and  the  loss  and 
destruction  of  said  insured  property  thereby,  and  the 
loss   and    damage   resulting    to    plaintiff   therefrom,  who, 
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aftei  making  said  examinatioD  and  oblainiog  information 
and  evidence  in  -  regard  thereto,  entered  into  a  written 
agreement  with  said  plainiff,  wherein  it  was  agreed  between 
said  parties,  that  the  loss  and  damage  suffered  by  said 
plaintiff,  amounted  to  the  sum  of  six  hundred  and  twenty- 
five  dollars  and  fifty  cents,  ($625.50),  and  that  the  consid- 
eration for  said  agreement  was  the  avoidance  of  further  ex- 
pense and  trouble  in  determining  the  amount  of  said  loss 
and  damage.  The  defendant  thereby  waived  the  filing  of 
proofs  as  provided  for  by  the  condition  of  said  policy,  and 
in  consequence  of  such  action  of  said  adjusting  agent,  said 
plaintiff  was  not  required  to,  and  did  not  furnish  further 
proofs  of  loss." 

The  defendant,  the  Insurance  Company,  answered  in 
the  case,  setting  forth  several  matters  of  defense,  each 
of  which  it  was  insisted,  avoided  all  liabilities  upon  the 
part  of  the  insurance  company  for  the  loss  set   out   in    the 

petition. 

There  is  attached  to  the  petition,  a  copy  of  the  in- 
surance policy.  A  reply  was  filed,  and  the  case  was  tried 
to  a  jury,  which,  under  the  instructions  of  the  court, 
returned  a  verdict  for  the  plaintiff,  Sockman.  I  don't 
mean  to  say  that  the  court  directed  the  jury  to  return  a  ver- 
dict, but  under  the  instructions  of  the  court,  the  jury  found 
that  the  defendant  was  liable  upon  the  policy  of  insurance, 
and  that  the  matters  set  forth  in  the  defendant's  answer, 
either  were  not   true,  or  were    insu£5cient  to  constitute   a 

defense. 

The    first    defense   in    the  answer    was   demurred  to  by 

the  plaintiff,  and  the  court  sustained  the  demurrer  to  that 
defense;  and  some  of  the  important  and  controlling  ques- 
tions determining  and  settling  the  rights  of  the  parties 
arose  upon  that  answer,  and  upon  the  ruling  of  the  court  in 
regard  to  it,  and  I  will  call  attention  to  some  material  por- 
tions of  that  defense  for  the  purpose  of  making  more  clear 
the  question  that  is  made  in  the  case.  The  company  in  its 
defense  sets  forth  one  paragraph  contained   in    the   policy, 
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one  condition,  and  that  is  No.  2  of  the  paragraphs  or  condi- 
tions forming  a  part    of    the   policy,  viz: 

'^This  company  will  not  be  liable  for  loss  or  damage  if 
the  assured  shall  have,  or  shall  hereafter  make  any  other 
insurance  on  the  property  herein  specified  or  any  part 
thereof,  or,  if  the  above  mentioned  premises  shall  be  oc- 
cupied or  used   so    as  to  increase   or   damage   the  risk.*' 

And  here  follows  some  matters  not  material  in  this  case: 

SJJ**Or,  if  any  change  take  place  in  the  occupation,  location, 
title,  (other  than  by  the  death  of  the  assured),  interest  or 
possession  of  the  property  herein  specified  *  ♦  *  ♦  without 
the  assured's  written  notice  to  the  company,  and  without 
the  written  permission  of  the  company  endorsed  on  this  pol- 
icy. In  either  case,  without  such  written  notice  to  and  with- 
out such  written  permission  of  this  company,  this  policy 
shall  be  void,  and  all  insurance  thereunder  shall  immediate- 
Iy*cease  and  determine." 

The  defense  to  which  I  have  referred,  which  is  the  first 
defense  in  the  answer  and  to  which  a  demurrer  was  sus- 
tained by  the  court,set8  out  that  this  defendant  ''denies  that 
itever  executed  its  policy  of  Insurance  to  the  said  plaintiff, 
and  denies  that  it  insured  said  plaintiff  against  loss  or  dam- 
age by  fire  to  the  amount  of  twelve  hundred  dollars,  for  the 
period  of  five  years  from  the  19th  day  of  December,  1891, 
to  the  19th  day  of  December,  1896,  upon  the  property  de- 
scribed and  set  forth  in  the  petition." 

That  allegation  is  based  upon  the  theory  of  the  pleader, 
from  what  is  contained  in  the  policy,  that  the  company 
agrees  to  indemnify  William  W.  Sockman  and  brothers; 
and  they  never  agreed  to  indemnify  the  plaintiff,  William 
W.  Sockman  only,  who  is  the  sole  plaintiff  in  this  action. 
That  is  a  sort  of  a  negative  pregnant.  They  say  they  never 
issued  a  policy  to  William  W.  Sockman. 

''This  defendant  further  denies,  that  the  said  plaintiff 
was  the  owner  of  the  property  described  in  the  petition  at 
the  time  of  the  issuing  of  the  policy  of   insurance,  and    de- 
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Dies  that  it  ever  agreed  to  indemnify  and  make  good  onto 
said  plaintiff  or  his  legal  representatives,  all  loss  and 
damage  that  might  be  sustained  by  said  property  at  the 
time  of  its  destruction,  and  further  denies  that  said  plain- 
tiff has  fully  complied  with  and  performed  all  the  terms 
and  conditions  contained  in  said  policy,  to  be  complied  with 
and  performed  by  him." 

It  afterward  appears,  that  the  plaintiff  was  the  owner  of 
an  undivided  interest,  and  not  the  owner  of  the  property 
itself,  and  they  say  they  never  undertook  to  insure  the  plain- 
tiff only.  They  deny  that  the  plaintiff  performed  the  terms 
and  conditions  of  the  policy.  I  take  it  that  has  reference  to 
what  is  more  definitely  stated  further  on,  that  the  plaintiff, 
as  claimed  by  the  company,  never  made  proofs  of  loss,  or 
never  complied  with  the  requirements  of  the  policy.  Now, 
then,  we  come  to  the  meat  of  the   controversy: — 

''This  defendant  further  says,  that  at  the  time  said 
.policy  of  insurance  was  issued,  the  said  William  Sock- 
man,  Potter  Sockman  and  Bryant  Sockman,  were  the 
owners  of  the  property  described  in  the  policy  of  insur- 
ance, and  this  defendant  undertook  and  did  insure  the 
same,  according  to  their  respective  interests  therein, 
at  the  time  of  the  issuing  of  said  policy  of  insurance,  and 
did  not  agree  to  pay  to  either  of  them  the  whole  amount 
of  the  loss  or  damage  that  might  be  sustained  upon  said 
property,  but  to  pay  the  same  aocording  to  their  re- 
spective interests  therein  at  the  time  of  the  making  and 
issuing  of  said  policy." 

Then  there  is  set  out  another  term  of  the  policy: 

''This  defendant  further  answering,  says,  that  by  the 
terms  and  condition  of  said  policy,  it  was  provided  snd 
agreed,  that  if  ajy  changes  took  place  in  the  occupation, 
location,  title,  interest  or  possession  of  the  property 
therein  specified,  that  in  every  such  case  said  policy 
should  be  void,  and  all  insurance  thereunder  should  imme- 
diately cease  and  determine,  unless  the  insured  gave  due 
notice  to  the  company  and  obtained  written  permission  of 
the  company  endorsed  on  the  policy  of   insurance,  and  that 
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without  such  written  permission  of  the  company,  said  policy 
should  be  void  and  of  no  effect.  This  defendant  further 
says,  that  after  said  policy  of  insurance  was  issued,  the  said 
Potter  Sockman  and  Bryant  Sockman,  two  of  the  insured 
therein,  alienated,  sold,  transferred  and  conveyed  their  in- 
terest in,  and  title  in  said  property,  to  William  Sockman, 
and  surrendered  the  possession  of  said  property  to  him,  and 
did  not  give  notice  to  the  defendant  company  of  such  sale 
and  transfer,  and  did  not  obtain  the  written  consent  and 
permission  of  the  defendant  company  endorsed  on  said  pol- 
icy or  otherwise.  This  defendant  says,  that  after  the  sale 
and  transfer  of  said  property  by  the  said  Potter  Sockman 
and  Bryant  Sockman,  as  aforesaid,  they  ceased  to  have  any 
interest  in  the  property  insured,  and  were  no  longer  insured 
by  the  terms  and  conditions  of  said  policy  of  insurance.  This 
defendant  further  says,  that  said  policy  of  insurance  was 
not  with  the  permission  and  consent  of  this  defendant,  or 
otherwise,  transferred  to  the  said  plaintiff,  and  denies  that 
the  same  was  by  any  agreement  with  this  defendant  made 
payable  to  him.  This  defendant  therefore  says,  that  by  rea- 
son of  said  sale  and  transfer  of  the  interest  of  the  said  Pot- 
ter Sockman  and  Bryant  Sockman,  two  of  the  insured  in 
the  property  aforesaid,  said  policy  of  insurance  thereon, 
immediately  became,  and  was  void,  and  is  of  no  force  and 
effect,  and  said  plaintiff  has  no  right  to  have  or  maintain 
any  action  thereon  against  this  defendant.'^ 

It  was  to  this  defense,  as  I  have  stated,  that  a  demurrer 
of  the  plaintiff  was  sustained  by  the  court  of  common 
pleas,  and  one  ground  of  error  assigned  in  the  present  pe- 
tition in  error  is,  that  the  court  of  common  pleas  erred  in 
sustaining  this  demurrer, and  holding  that  the  facts  stated  in 
the  first  defense,  constituted  no  defense  to  the  action;  and 
really,  this,  in  our  judgment,  is  the  principal  question  for 
determination  in  this  case. 

The  bill  of  exceptions,  which  contains  all  the  testimony 
in  the  case,  disclosed  the  fact  that  the  allegations  of  fact 
contained  in  this  defense  are  strictly  true.  That  is  to  say, 
that  these  three  brothers  owned,  as  tenants  in  common,  the 
property    which  was  insured;  each    owning    an    undivided 
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one-third.  Thej  also  owned  other  lands  situated  in  Enox 
county,  and,  by  agreement  between  tbese  three  brothers, 
this  plaintiff,  William  Sockman,  took  the  Wood  county 
property, and  conveyed  to  the  two  brothers,  Bryant  and  Pot- 
*ter  Sockman,  the  Enox  county  property.  William  Sock- 
man conveyed  to  them  his  interest  in  the  Enox  county 
property,  so  that  they  became  the  owners  of  that  property, 
and  Potter  and  Bryant  Sockman  conveyed  to  him  their  in- 
terest in  the  Wood  county  property,  so  that  he  became  the 
owner  of  the  entirety  of  the  Wood  county  property,  and 
now  the  question  is,  whether  or  not  this  transaction  between 
these  brothers  wUch  is  undisputed,  comes  within  the  oper- 
ation and  effect  of  the  clause  appearing  in  article  second  of 
the  policy  of  insurance,  which  provides,  that  if  any  change 
shall  take  place  in  the  occupation,  location,  title,  (other  than 
by  death  of  an  insured),  interest  or  possession  of  the  prop- 
erty herein  specified,  without  the  written  consent  of  the 
company,  that  then  this  policy  shall  be  void.  Now,  we 
have  carefully  considered  this  question,  and  are  of  the 
opinion  that  it  is  governed  by  the  decision  of  the  Supreme 
Court,  reported  in  the  27th  Ohio  St.  Beps.,  at  page  1,  being 
the  case  of  West  et  al.  v.  The  Citizens'  Insurance  Com- 
pany. In  that  case,  the  property  insured  and  in  question, 
was  personal  property,  a  stock  of  goods — but  we  think  that 
the  rule  which  was  applied  in  that  case,  applies  to  this  case. 
That  it  does  not  matter  tbat  the  property  insured  in  this 
case  was  real  estate,  (there  was  some  personal  property  cov- 
ered by  the  policy),  or  whether  it  was  personal  property. 
The  syllabas  of  that  case  which  I  will  read,  is  very  clear, 
and  is  as  follows . 

''Policies  of  insurance,  like  other  contracts,  are  to  receive 
a  reasonable  construction,  so  as  not  tc  defeat  the  intention 
of  the  parties.  A  policy  of  insurance  issued  to  a  mercantile 
partnership  on  a  stock  of  goods  owned  by  the  drm,  and  with 
^hich  they  are  carrying  on   business,  which    contains   pro- 
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visions  limiting  or  restricting  alienation  of  the  property,  is 
not  avoided  by  a  sale  by  one  partner  to  his  co-partners,  who 
continue  the  partnership  business,  of  his  interest  in  the 
stock  of  goods. ' ' 

It  will  be  observed,  that  the  court  here  lays  stress  upon 
the  fact  that  the  sale  is  not  to  a  third  person,  but  is  a  sale 
by  one  partner  to  a  co-partner.  That  is  the  nature  of  the 
transaction.  No  third  person  is  introduced  into  the  busi- 
ness by  the  transaction.  No  more  is  there  here.  These 
brothers  who  owned  this  property  jointly,  in  equal  undi- 
vided interest,  simply  exchanged  one  with  the  other  their 
respective  interest,  and  not  upon  any  nev^  consideration. 
The  court  in  the  case  I  refer  to,  further  say: 

"When  the  policy  contains  a  provision  that  the  assign- 
ment of  the  same  or  any  interest  therein,  without  the  assent 
of  the  company  endorsed  thereon,  avoids  it,  such  a  sale, 
and  the  assignment  by  the  retiring  partner  to  his  co-part- 
ners, who  continue  the  business,  of  his  interest  in  the  pol- 
icy, does  not  avoid  it.  In  case  of  loss  after  such  sale  and 
transfer,  the  remaining  partners,  being  the  real  parties  in 
interest,  should  sue  on  the  policy,  and  in  such  action  they 
are  not  limited,  in  the  amount  of  recovery,  to  their  interest 
in  the  partnership  goods  before  such  sale  and  transfer,  but 
can  recover  for  the  whole  loss.'* 

Here  the  plaintiff  has  brought  a  suit  in  his  own  name,  as 
the  sole  party  in  interest,  to  recover  for  the  loss  of  the 
property.  He  has  not  sought  to  recover  for  a  portion  of 
the  interest,  but  for  the  entire  loss.  In  concluding  its 
opinion  the  court  say : 

''Finally,  the  question  arises — shall  these  plaintiffs  re- 
cover the  whole  that  H.  P.  West  &  Company  might  have 
recovered,  or  only  their  individual  shares?  Does  the  sale 
by  Henry  P.  West  avoid  the  policy  as  to  his  undivided  in- 
terest? InHobbsA  Hurley  v.  Memphis  Ins.  Co.,  1  Sneed, 
444,  a  case  much  like  this  as  to  its  facts,  it  was  held,  as  to 
the  share  or  interest  of  the  retiring  partner,  the  plaintiffs 
could  not  recover,  but  only   for  their    own  interest    in   the 
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firm;  while  in  Hoffman  v.  Aetna  Ins.  Co.,  32  N.  Y.,  415, 
416,  wheie  the  same  question  arose,  it  was  decided  other- 
wise. The  court  say  there:  'Theie  is  no  reason  why  the 
full  measure  of  indemnity  should  be  withheld  from  the 
plaintiffs, who  were  the  owners  at  the  date  of  the  insurance, 
and  sole  owners  at  the  time  of  the  loss. '  We  concur  in  the 
reasoning  of  the  court  in  that  case,  and  its  conclusions  of 
law  on  this  point.  These  plaintiffs  were  parties  to  the  con- 
tract; they  continued  to  conduct  the  business  contemplated 
by  the  policy;  there  was  no  substantial  change  material  to 
the  risk,  and  none  within  the  meaning  of  the  clause  under 
consideration.  The  policy  was  intended  to  protect  the  in- 
terest of  each  and  all;  and  its  language,  fairly  construed, 
is  in  harpaony  with  that  intent.  We  are  aware  that  the  con- 
clusions we  have  reached  are  at  variance  with  the  greater 
number  of  reported  cases, but  we  believe  that  these  conclu- 
sions rest  on  the  firmer  and  more  satisfactory  ground  of 
sound  principles,  and  that  they  are  more  conducive  to  sub- 
stantial justice — the  aim    and  end  of  all  law.'* 

Now, upon  this  view,  it  is  clear  that  the  court  of  common 
pleas  ruled  correctly  in  sustaining  the  demurrer  to  the  first 
defense  in  this  case,  and  that  the  facta  admitted  in  the  rec- 
ord and  undisputed,  furnish  no  defense  in  an  action  of  the 
plaintiff  in  his  own  name,  to  recover  for  the  loss  under  the 
policy. 

There  is  another  question  presented  in  the  record  which 
we  will  briefly  notice.  That  is  this:  The  policy  in  its  18th 
clause,  requires  notice  to  be  given  in  writing  of  the  loss  to 
the  company  and  proofs  to  be  made.  In  this  case,  it  ap- 
pears by  the  record, that  an  agent  of  the  company, represent- 
ing the  company,  came  to  this  plaintiff  and  proposed  an  ad- 
justment of  the  loss;  that  the  two  parties  sat  down  together 
and  went  carefully  over  the  matters  involved  in  the  ascer- 
tainment of  the  loss, and  tbey  reached  a  conclusion  that  the 
amount  of  the  loss  was  six  hundred  and  twenty-five  dollars 
and  fifty  cents;  that  that  conclusion  and  agreement  was  put 
in  writing  and  signed,  and  it  was  further  said,  that  the  ad- 
juster said  to  the  plaintiff,  that  he  need   not   give   himself 
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anj  farther  trouble  about  making  proofs  of  loss.  In  other 
words,  that  proofs  of  loss  were  expressly  waived.  During 
the  trial  of  the  case,  evidence  was  given  pro  and  con,  as  to 
whether  such  an  arrangement  had  been  entered  into,  and 
certain  instructions  were  asked  by  the  defendant  bearing 
upon  this  proposition  of  fact,  which  were  in  the  form  of 
requests,  and  were  refused,  and  the  court  instructed  the  jury 
correctly,  that  if  the  parties  did  come  together  and  did 
agree  upon  the  amount  of  the  loss,  that  thereby  any  proof 
of  loss  was  waived,  and  the  parties  should  be  held  to  the 
stipulations  agreed  upon.  These  constituted  the  principal 
questions  arising  upon  the  record  in  this  case.  There  are 
some  other  matters;  some  rulings  and  exceptions  to  the  in- 
structions, but  we  see  no  error  in  these  that  would  inter- 
fere with  the  verdict  of  the  jury,  and  we  find  that  the  judg- 
ment shall  stand,  but  without  penalty. 

Paxton,  Warrington  &  Boutet,  James  &  Beverstock^AU 
torneys  for  Plaintiff  in  Error. 
'  Parker  &  Fries^  Attorneys  for  Defendant  in   Error. 


(Second  Circuit— Franklin  Co., O., Circuit  Court— Oct. Term,  1897. ) 

Before  Shearer  C.  J.,  and  Summers  and  Wilson,  J  J. 

BANK  OF  CIRCLEVILLE  v.  BOWSHER. 


Appeal— Notice  ^Judge's  docket  not  part  of  record— 
<1. )  The  judge's  docket  is  no  part  of  the  records  of  the  court,  and 
notice  of  appeal  entered  upon  such  docket  is  not  sufficient. 
Same — Nunc  pro  tunc  entry— 
<2. )  A  party  desiring  to  appeal    his  cause  to   the  circuit   court 
must,  within  three   days   after   the   judgment   or   order   is 
entered,  enter  on  the  records  notice  of  such    intention,    and 
an  omission  to  do  so  cannot  be  cured    by   a   nunc  pro   tune 
order. 


Error  to  Coart  of  Common  Pleas  of  Franklin  county. 
Motion  to  dismiss  appeal. 
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SUMMEBS,    J. 

The  groand  of  the  motion  is  that  notice  of  intention  to 
appeal  was  not  entered  on  the  records  within  three  days 
after  the  entering  of  the  judgment. 

Judgment  was  entered  on  April  27, 

The  judgment  entry  which  was  filed  on  that  day,  contain- 
ed no  notice  of  defendants'  intention  to  appeal;  but,  after 
three  days  had  intervened,  notice  of  defendants'  intention 
to  appeal  was  added  to  this  entry.  This  addition  was  made 
without  the  consent  of  plaintiff's  counsel,  and,  on  May  12, 
at  the  same  term,  on  their  motion,  this  notice  was  ordered 
stricken  from  the  entry  and  record,  and  was  so  done,  with- 
out  exception  by  the  defendants. 

Meanwhile,  on  May  8,  the  following  entry  was  made  upon 
the   records: 

"April  Term,  May  8,  1897.  And  now  comes  the  defend- 
ants herein,  Ferdinand  Bowsher  and  Ella  Bowsher,  and 
give  notice  of  their  intentions  to  appeal  this  action  to  the 
circuit  court,  and  the  court  fixes  the  appeal  bond  at  two  hun- 
dred and  fifty  dollars.  And  it  appearing  to  the  court  that  said 
notice  was  given  within  three  days  from  the  entry  of  judg- 
ment, the  court  orders  that  this  entry  be  made  as  of  the 
date  of  the  entry  of  judgment.  To  which  the  plaintiff  takes 
exception." 

The  defendants  gave  an  undertaking  in  the  amount  fixed 
by  the  court  and  within  the  time  prescribed,  and  filed  a 
transcript  and  the  original  papers  and  pleadings  with  the 
clerk  of  this  court. 

Counsel  for  defendants  say  that  at  the  time  the  judgment 
was  rendered, the  trial  judge  made  a  memorandum  upon  his 
docket  of  notice  of  defendants'  intention  to  appeal,  and  of 
the  amount  of  the  appeal  bond.  But  the  question  here  is 
to  be  determined  by  the  record,  and,  the  notice  of  appeal 
having  been  stricken  out  of  the  entry  of  April  27,  and  from 
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the  records,  without  objection  by  defendaDts,  the  record 
stands  as  if  no  notice  had  been  entered  except  that  in  the 
nunc  pro  tunc  order  of  May  8,  and  the  question  is  whether 
an  omission  to  enter  upon  the  records,  within  three  days 
after  the  judgment  or  order  is  entered,  notice  of  intention 
to  appeal, can  be  cured  by  a  nunc  pro  tunc  order? 

The  right  of  appeal  rests  solely  upon  statutory  provisions, 
and  unless  those  provisions  have  been  complied  with,  this 
court  does  not  by  the  appeal  acquire  jurisdiction  of  the 
subject  matter. 

Section  5227,  Rev.  Stats,  provides  that 

**A  party  desiring  to  appeal  his  cause  to  the  circuit 
court  shall,  within  three  days  after  the  judgment  or  order 
is  entered,  enter  on  the  records  notice  of  such  intention, 
and  within  thirty  days  after  the  entering  of  such  judgment 
or  order  upon  the  journal  of  the  court,  give  an  under- 
taking with  sufficient  surety,  to  be  approved  by  the  clerk 
of  the  court  or  a  judge  thereof,  as  hereinafter  provided." 

The  statute  does  not  provide  that  notice  shall  be  given  to 
the  court  or  to  the  opposite  party,  but  requires  notice  of 
the  intention  to  appeal  to  be  entered  on  the  records  within 
three  days  after  the  judgment  or  order  is  entered.  The  ob- 
ject is  to  give  notice,  not  merely  to  the  opposite  party,  but 
to  every  one  whose  interest  it  may  be  to  know.  The  duty 
and  power  of  the  court  in  respect  to  the  matter  of  the  appeal 
is  limited  to  fixing  the  amount  of  the  bond  and  deciding  to 
which  party  it  shall  be  made  payable. 

If  the  statute  merely  required  notice  of  appeal  to  be  given, 
and  notice  was  given,  then  the  court  might,  by  a  nunc  pro 
tunc  order,8upply  record  evidence  of  that  fact;  but  it  is  the 
office  of  a  nunc  pro  tunc  order  to  supply  record  evidence  of 
what  was  previously  done,  and  not  at  a  subsequent  time  to 
do,  as  of  a  previous  time,  something  which  never  was  done. 
The  Cleveland  Leader  Printing  Co.  v.  Green,  52  Ohio  St., 
487. 
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In  Moore  y.  Brown,  10  Ohio,  197,   it    is    held  that 

""A  notice  of  appeal,  marked  bj  the  court  on  its  docket, 
but  not  carried  into  the  journala,  is  not  a  compliance  with 
the  statute  requiring  such  notice  to  be  entered  on  the  rec- 
ord; nor  can  the  omission  be  cured  by  a  nunc  pro  tui^c  order 
at  a  subsequent  term. " 

This  decision  is  disapproved  b;  Bartley,  J., in  Hubble  v. 
Benick,  1  Ohio  St.,  171,  172,  but  the  question  was  not  in- 
volved in  the  decision'of  that  case,  and  Moore  v.  Brown  has 
not  been  overruled,  and  is  decisive  of  the  question  here 
presented.  The  statute  under  consideration  in  Moore  v. 
Brown  is  found  m  Swan,  1841,  page  682,  sec.  124,  and  re- 
quired the  party  desiring  to  appeal  to  enter  on  the  records 
notice  of  his  intention  at  the  term  at  which  the  judgment 
or  decree  was  rendered.  The  law  now  requires  the  notice  to 
be  entered  within  three  days  after  theenteringof  the  judg- 
ment or  order,  and  so  far  as  this  question  is  concerned, that 
is  the  only  difference. 

''When  the  time  for  taking  an  appeal  has  expired,  it 
cannot  be  arrested  or  called  back  by  a  simple  order  of  court, 
such  as  entering   an  ordej  mine  pro  tunc.*' 

Credit  Oo.  v.  Ark.  Cent.  Ry.,  128,  U.  S.  258. 

Motion  sustained,  appeal  dismissed. 

C.  J,  Delaplane  and  F,  C.  Hubbard^  for  the  motion. 

Oale  &  Clarke,  contra. 

Note,  See  Layer,  guardian  v.  Shaber  Admr.,  38  W.  L. 
B.,  299,  57  Ohio  St.,  decided  by  the  supreme  court  since 
this  opinion  was  received  for  publication.      Ed.  W.  L.  B. 
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Before  Cox  ,  Smith  and  Swing,  JJ» 

THE  lYTUS  GARDNER  PAPER  COMPANY  v.  THE  MIDDLE. 

TOWN  HYDRAULIO  CO. 

-  &  — 

IHE  MIDDLETOWN  HYDRAULIC  CO.  v.  THE  TYTUS  GARD- 
NER PAPER  COMPANY. 


AUey  way  adjoining  land  sold,  expressly  excepted  from  sale,  may 
he  closed  by  otoner — 

1.  The  strip  of  16K  feet  hereiiiaftermentioned,not  having  been 
conveyed  to  the  grantors  of  the  Paper  Co.,  by  the  Hydraulio 
Co.,  but  expressly  excepted  from  said  conveyance, and  there 
being  no  language  in  said  deed  referring  to  it  as  an  alley  or 
roadway,  and  such  a  right  thereto  not  having  been  acquired 
by  contract  or  prescription,  the  Paper  Co.  has  no  right  to 
enjoin  defendant  from  closing  the  same. 

Jtight  to  use  of  bridge  by  prescription — 

2.  The  bridge  in  question  having  been  erected  over  the  canal 
of  the  defenant  by  the  plaintiff's  grantors,  with  the  concur- 
rence and  assistance  of  the  owner  thereof,  and  used  for 
more  than  twenty-one  years,  the  right  to  have  the  same  re- 
main, has  been  acquired  by  the  Paper  Co. 

M4eense  granted  for  valuable  consideration — Assignable — 
8.  The  platform  in  question  was  placed  over  a  part  of  said 
Hydraulic  canal,  under  a  license  from  the  Hydraulio  Co., 
granted  for  a  valuable  consideration  to  the  grantors  of  the 
Paper  Co.,  and  has  been  so  continued  with  the  consent  of 
the  Hydraulic  Co.  from  1883  or  1884,  and  in  no  way  inter- 
fered with  such  canal.  Held,  that  a  parol  license  executed 
is  irrevocable  when  granted  for  a  valuable  consideration,  and 
having  been  granted  for  the  benefit  of  the  property  of  the 
'  licensee  in  this  case,  the  general  rule  that  a  license  is  not  as- 
fllgnable  does  not  apply  in  this  case,  and  the  Hydraulic  Co. 
without  good  cause,  should  not  now  be  allowed  to  removo 
the  same  without  the  consent  of  the  Paper  Co. 


Appeal  from  the  Court  of  Common  Pleas  of  Butler  countj. 

Smith,  J. 

We  state  very  briefly  the  conclusions  at  which  we  havo 
arrived  in  these  cases.  And  first,  as  to  the  strip  of  16^  foot 
ml  ground  between  the  Tytus  Mill  and  the  Jacoby  Mill. 
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It  is  manifest  that  the  legal  title  to  this  strip,  is,  and  for 
many  years  has  been,  in  the  Hydraulic  Co.  That  when  the 
land  on  which  the  Tytos  Mill  is  now  situate,  was  conveyed 
by  the  Hydraulic  Co.  to  the  grantors  of  the  Tytus-Gardner 
Paper  Co. ,  this  strip  was  owned  by  the  Hydraulic  Co. ,  and 
was  not  conveyed  by  said  deed,  but  was  expressly  excepted 
therefrom,  and  there  was  no  language  in  the  deed  which 
called  for  it  as  an  alley  or  roadway,  or  in  any  way  indicated 
that  the  strip  was  to  be  so  used,  or  that  any  interest  what- 
ever therein,  was  conveyed  by  the  Hydraulic  Co.  to  tli© 
grantees  in  the  deed.  The  grantees  therefore,  took  no  in- 
terest in  it  under  such  deed.  *  No  evidence  was  received  or 
heard  by  the  court,  of  any  contract  or  arrangement  between 
the  Hydraulic  Co.  and  the  Tytus-Gardner  Paper  Co. ,  or  its 
predecessors  in  title,  which  gave  them  any  right  thereto, 
or  any  easement  therein,  or  right  of  way  over  the  same. 
Nor  was  there  any  evidence  which  shows  that  an  easemeioit 
therein,  or  a  right  of  way  over  the  same,  has  been  gained 
by  prescription.  It  is  true,  that  for  some  years  before  the 
sale  of  the  land  to  plaintiffs'  grantors,  and  while  the  prop- 
erty  was  owned  by  the  Hydraulic  Co.,  there  was  some  vacant 
ground  belonging  to  the  Company,  and  of  which  this  strip 
was  a  part,  over  which  persons  desiring  it  were  allowed  fo 
cross  to  reach  the  alley  east  of  it;  but  this  was  not  a  well  de- 
fined way, and  not  particularly  over  this  strip,and  such  usea 
did  not  continue  for  twenty-one  years,  so  as  to  ripen  into  a 
right.  Judges  Swing  and  Smith,  therefore,  with  great  re- 
luctance, are  compelled  to  hold,  that  the  plaintiffs  have 
not  maintained  their  claim  as  to  this  strip,  and  are  not 
entitled  to  the  relief  sought  as  to  this.  I  say  with 
reluctance,  because  we  are  satisfied  that  this  strip  wair, 
in  fact,  reserved  by  the  Company,  intending  that  it 
might  be  used  by  the  Jacoby  Co.,  whose  mills  on  the 
north  side  of  the  strip,  came  to  the  north  line  there- 
of, and  by  the  grantees  of   the  Company  on  the  south   side 
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theieof — both  being  customeis  of  the  Hydraulic  Co., 
and  purchasing  water  rights  therefrom.  We  think  that 
it  would  be  very  inequitable  and  unjustifiable,  if  the  Hy- 
draulic Co.,  for  no  good  reason,  and  without  any  pros- 
pect or  advantage  to  itself,  should  insist  on  closing  up 
this  way.  But  we  see  no  legal  method  to  prevent  them 
from  so  doing  if  they  see  proper  to  do  it.  Judge  Cox  is  of 
the  opinion  that  the  plaintiffs  are  entitled  to  this  strip  as  an 
easement,  or  to  a  right  of  way  on  it,  and  favors  granting 
the  relief  prayed  for. 

2nd: — As  to  the  bridge:  We  agree  that  under  all  the 
circumstances  of  the  case,  the4)ridge  having  been  put  there 
with  the  full  concurrence,  and  perhaps  with  the  assistance  of 
the  Hydraulic  Co.,  and  having  been  used  as  a  bridge  for 
more  than  twenty-one  years,  the  right  to  have  the  same  re- 
main, has  been  acquired  by  the  plaintiffs,  and  that  the  Hy- 
draulic Co.  has  no  right  to  remove  it. 

3rd: — As  to  the  platform.  This  question  presents  greater 
difficulty.  It  is  clear  that  the  right  to  place  it  there,  in 
the  shape  in  which  it  now  stands,  was  granted  for  a  valu- 
able money  consideration  to  the  grantors  of  the  Tytus-Qard- 
ner  Paper  Co.,  and  that  a  consideration  was  paid  to  the 
Hydiaulic  Co.  therefor,  and  that  it  was  constructed  at  a 
large  expense,  and  was  continued  there  without  any  objec- 
tion on  the  part  of  the  Hydraulic  Co., from  1883  or  1884, 
until  shortly  before  the  bringing  of  this  suit  in  March,  1895. 
The  platform  was  so  erected  under  the  direction  of  the  Hy- 
draulic Co., extending  about  sixteen  feet  from  the  west  bank 
of  the  Hydraulic  canal,  extending  for  that  distance  over  the 
canal,  and  about  —  feet  in  length — it  is  supported  by  seven 
posts, each, say, one  foot  in  diameter.  We  find  that  in  no  ma- 
terial or  essential  way,  does  it  interfere  with  the  use  of  the 
canal.  This  canal,  at  that  point,  is  located  along  one  of  the 
streets  of  the  city  of  Middietown,  and  the  right  to  place  it 
there, on  certain  conditions  and  under  certain  restrictions,  was 
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given  to  the  Hydraulic  Co.  by  the  city  of  Middletown.  Sub- 
ject to  this  grant,  the  city  is  the  owner  of  the  street  as  it  is 
of  the  other  streets.  No  objection  is  made  by  the  city  to 
the  platform  as  it  exists. 

Under  this  state  of  fact,  has  the  Hydraulic  Co,,  Qgainst 
the  will  of  The  Tytus-Gardner  Paper  Co.,  the  right  to  re- 
move this  platform  ? 

It  would  seem  that  the  right  to  place  it  there  was  founded 
upon  a  license  to  do  so,  given  by  the  Hydraulic  Co.  to  the 
grantors  of  the  Tytus-Gardner  Paper  Co.,  and  not  to  the 
Paper  Co.  itself.  As  stated  in  yol.  18,  Am.  &  Eng.  Ency. 
of  Law,  539,  ''License,  as  a  term  of  real  estate  law,  is  an 
authority  to  do  a  pardcular  act  or  series  of  acts,  upon  an- 
other's land  without  possessing  any  estate  theiein.  It  is 
distinguished  from  an  easement  in  the  fact,  that  the  latter 
always  implies  an  interest  in  the  land  upon  which  it  is  im- 
posed." And  on  page  545,  it  is  said.  "A  license  is 
strictly  confined  to  the  original  parties.  It  is  purely  a  per- 
sonal privilege,  and  aniess  coupled  with  an  interest,  is  not 
assignable,  and  can  operate  neither  for,  nor  against  a  third 
person." 

The  doctrine  stated  as  to  the  non-assignability  of  a  license, 
is  the  most  troublesome  question  the  Paper  Co.  has  to  meet 
as  to  this  point.  For  wliile  it  is  also  the  general  principle 
that  a  parol  license  may  be  revoked  by  the  licensor  at  will, 
yet,  this  is  not  universally  the  case.  For  instance,  in  our 
own  state,  it  has    been  held    (Wilson  v.  Chalfant,  15  Ohio, 

248): 

'^Ist.  If  one  enter  upon  the  land  of  another  by  vir- 
tue of  a  parol  license,  given  for  a  codsideration  paid, 
and  erects  fixtures,  trespass  will  lie  against  the  owner  of  the 
land  for  destroying  them. 

''2ud.      A  parol  license  executed  is  irrevocable;  and 
''3rd.     A  license  to  erect  fixtures  upon  the  land  of  anoth- 
er, executed,  gives  the  right  of   possession    to   control,  re- 
pair and  protect  the  fixtures  against  the  owner  ofthe  fee. '^ 
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In  tbedeciBion  rendered  by  the  court,  it  is  said: 

''On  this  subject  the  decisions  of  judicial  tribunals  of  our 
sister  states  differ.  (Citing  cases. )  But  in  Ohio,  we 
think  it  can,  at  this  day,  be  hardly  considered  as  an  open 
question.  Part  performance  of  parol  contracts,  especially 
where  the  non-execution  would  operate  as  a  fraud  on  the 
rights  of  the  vendor,  have  repeatedly  been  enforced  in- 
equity, and  a  parol  license  executed    has    been  held  to    be 

irrevocable    in   numerous   instances   upon    the   circuit,   at 
law." 


And  in  20  Ohio  St.,  89,  Judge  Welch,  in  deciding 
the  case  of  Hornback  v.B;B.Co.,says:  ''Thd  contract  is  at 
least  a  parol  license,  and  that  license  has  been  fully  execu- 
ted, with  the  knowledge  and  consent  of  the  plaintiff,  who 
has  received  the  full  price  stipulated  therefor."  We  see 
nothing  in  the  decisions  of  that  court  subsequently  chang- 
ing  the  law  as  stated  in  15  Ohio  Reports. 

As  has  been  said,  there  is  more  reason  to  believe  that  the 
Paper  Co.  is  not  in  a  position  to  avail  itself    of    a   license 
granted  to  its  predecessor  in  the  ownership  of  the  property, 
for  the  benefit  of  whom  the  license  was  granted.      And  yet, 
as  the  license  was  evidently  intended  for  the  benefit  of   the 
property  then  owned  by  the  license,  and  now   by  the  Paper 
Co.,  and  was  not  intended  for  the    personal  use  of   the 
licensees,  there  is  a  strong   element  of  justice  in  the  claim 
that  the  Hydraulic  Co.  having  received  a  pecuniary  com- 
pensation for  the  license,  ought  not  now,  without  just  cause, 
be  allowed  to  destroy  the  improvement  so  constructed  with 
its  full  consent,  and  with  the  same  necessity  foi  its  use  still 
existing.     If  circumstances  should   hereafter  arise,    which 
would  show  that  its  continued  existence  was  to  the  substan- 
tial in  jttry  of  the  Hydraulic  Co.,  we  do   not  say  that   the 
Company,  on  proper  terms,  might  not  be  allowed  to  remove 
it.     But  as  the  case  stands,  we  do  not   deem  it  equitable  to 
require  it  to  be  done,  on   the  showing  made;  but  think  it 
should  be  allowed  to  remain  and  the  Hydraulic  Co.  be  en- 
joined from  removing  it. 
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Another  question  arlBes  in  one  or  tbeotber  of  these  cases, 
as  to  the  right  of  the  Paper  Co.  to  use  the  water  from  the 
hydraulic,  after  it  is  measured  and  delivered  to  it,  for  any 
other  purpose  than  the  turning  of  the  wheels  of  the  mill. 
That  is,  whether  it  may  be  used  in  the  boilers  which  have 
been  put  into  the  mill  of  the  Paper  Co., to  be  converted  into 
steam  to  turn  other  machinery.  We  are  of  the  opinion  that 
it  has  such  right,  except  as  stipulated  in  the  lease,  that  is 
that  it  can  not  be  used  for  Souring  mill  purposes.  That 
the  water  being  measured  to  them,  and  paid  for,  it  may 
now  be  used  for  the  purpose  indicated.  There  was  to  be 
and  could  be  no  further  use  of  the  water  after  it  left  the 
mills  of  the  Paper  Co.,  but  it  then  flowed  directly  into  the 
Miami  river, and  was  of  no  possible  use  to  the  Hydraulic  Co. 

The  other  questions  made,  as  we  understand,  are  not  now 
in  controversy.  It  being  conceded  that  some  use  of  the 
water  was  made  by  the  Paper  Co. ,  which  it  was  not  entitled 
to  use  in  that  way,  which  use  has  ceased,  and  the  question 
as  to  the  disposition  of  the  costs  made  in  the  second  case, 
is  all  that  remains.  In  view  of  all  the  circumstances  of  the 
case,  we  have  arrived  at  the  conclusion,  that  in  each  of  the 
two  cases,  the  plaintiffs  should  pay  the  one  half  of  all  the 
costs,  and  the  Hydraulic  Co.  the  other  one  half. 

Morey^  Andrews  &  Morey,  and  J,  J.  Muir,  for  the 
Hydraulic  Co. 

Thos.  Milliken  &  Ben-  Harwitz,  for  The  Tytus-Qard- 
ner  Paper  Co. 


(Second  Circuit— Darke  Co.,  Circuit  Court,    Nov.    Term,  1897.) 
Before  Shearer,  C.  J.,  Summers  and  Wilson,  J  J. 
RAILWAY    CO.  V.  SIMON. 


Common  carrier— Agreed  valuation— When  binding — 
A  contract  of  carriage,  fairly  made   and   signed   by  a  shipper, 
agreeing  ujwn  the  valuation  of  the  property   carried,    with 
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the  rate  of  freight  based  on  the  condition  that  the  carrier 
assumes  liability  only  to  the  extent  of  the  agreed  valuation, 
will,  even  in  case  of  loss  through  negligence,  be  upheld, 
and  the  shipper  limited  to  the  agreed  valuation. 


The  plaintiff  below,  Simon,  sued  the  C,  C,  C.  &  St.  L. 
Railway  Co.  as  a  common  carrier,  to  recover  $8,000  dam- 
ages. He  alleges  that  in  September,  1896,  at  Evansville, 
Indiana,  he  delivered  a  valuable  race  horse  to  The  Evansville 
&^Terre  Haute  Ry  Co.,  for  shipment  by  said  company  and 
connecting  lines  from  said  city  to  Culumbu8,Ohio,  and  that 
said  company,  then  and  thereby  agreed,  and  became  bound 
through  itself  and  its  connecting  lines,  to  transport  and 
safely  deliver  the  horse  to  plaintiff  at  Columbus;  that  said 
company  safely  transported  the  horse  to  Terre  Haute,  and 
delivered  him  to  the  defendant;  that  the  defendant  was  a 
common  carrier,  and  as  such  received  the  horse  and  agreed 
and  undertook  as  a  connecting  carrier,  to  carry  the  horse 
and  deliver  him  to  plaintiff  at  Columbus,Ohio;  that  through 
the  negligence  of  the  defendant,  a  collision  occurred  at  In- 
dianapolis between  two  of  its  trains,  and  the  car  containing 
the  horse,  was  thrown  from  the  track  and  the  horse  per- 
manently injured. 

The  defendant  answered  setting  up  two  defenses.  First, 
(admitting  the  receipt  of  the  horse  and  many  of  the  al- 
legations of  the  petition),  that  at  the  time  of  the  delivery 
of  the  horsc  to  the  first  company  at  Evansville,  the  plaintiff 
there  entered  into  a  written  contract  with  that  company, 
which  it  alleges  was  made  in  its  own  behalf  and  in  behalf 
of  the  defendant,  and  sets  out  a  copy  of  the  contract.  So 
much  of  the  contract  as  is  pertinent,  is  as  follows: 

Read  this  contract. 
Ex^ansville  &  Terre  Haute  Railroad  and  Associated  Lines. 

Live  Stock  Contbaot. 

Liability  limited  to  the  declared   valuation   by    shippers, 
but  not  exceeding  the  following: 


I 


VOL.  XV.  CIRCUIT  COURTS  OF  OHIO.  126 

Railway  Company  v,  Simon. 

Each  borse  or  pony  (gelding,  mare  or  stallion,)  mule  or 
jack r $100. 

And  in  no  event  shall  tbe  carrier's  liability  exceed  twelve 
hundred  dollars  per  car. 

Agents  are  not  permitted  to  receive  or  sbip  animals  of  a 
higher  value  than  as  stated  above,  unless  by  special 
agreement  noted  hereon,  and  a  proper  contract  or  release  is 
signed  by  tbe  owner  or  shipper  thereof.  And  it  is  agreed 
between  tbe  owner  and  shipper  of  these  animals  and  the 
said  railway  company,  that  in  case  of  accident,  resulting  in 
injury  to  said  animals,  the  value  thereof  shall  in  no  case  ex- 
ceed the  valuations  named  above. 

Shipments  of  Live  Stock  in  Car  Loads, 

or  less  than  car  loads,  will  only  be  taken  at  the  rates  named 
herein,  after  this  contract  or  agreement  shall  have  been 
signed  by  the  Company  *s  Station  Agent  and  the  owner  or 
shipper,  by  which  it  is  agreed  and  understood,  that  such 
owner  or  shipper  shall  load,  feed  water,  and  take  care  of 
such  stock  at  bis  own  expense  and  risk;  and  will  assume  all 
risk  of  injury,  or  damage  that  the  animals  may  do  them- 
selves,  or  each  other,  by  kicking  or  gouging,  suffocating, 
fright,  burning  of  hay  or  straw,  or  other  material  used  for 
feeding  or  bedding,  or  by  fire  from  any  cause  whatever,  or 
by  beat,  cold,  or  by  changes  in  weather,  or  for  delay  caused 
by  stress  of  weather,  by  obstruction  of  track  by  riots, strikes, 
or  stoppage  of  labor. 

J.    B.  Cavanaugh,  Gen'l.  Freight  Agent. 

Nos.  of       Nob.  of       No.  of  Freight  Office,  Evansville 

Way  Bills     ears  Animals  in        A  Terre  Haute  B.  R.  and 

each  car        Associated  Lines, 
shipper's  count.     Evansville  Station,    Sept. 

17,  1896,  10:30  A.  M. 
Received  of  A.  Simon  to 
be  delivered  to  A.  Simon, 
Columbus,  Ohio,  Station, 
at  the  following  rates: 
4000  (a)  48  cts  for  horses 
1  Horse 

O.  R.  Rel. 
in  consideration  of  which,  and  for  other  valuable  considerations, 
it  is  hereby  mutually  agreed  that  said  company  shall  not  be 
liable  for  loss  of  live  stock  by  jumping  from  the  cars,  delay  of 
trains  not  caused  by  negligence  as  aforesaid,  or  any  damage 
said  property  may  sustain,  except  such   as   may   result   from  a 
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collision  of  the  train  with  other  trains,  or  when  the  cars  are 
thrown  from  the  track  in  course  of  transportation,  and  in  this 
case  the  company  upon  whose  road  the  accident,  loss  or  damage 
shall  occur,  shall  be  liahle  therefor,  and  no  suit  shall  be  brought 
or  claim  made  against  aiiy  other  company  forming  a  part  of 
the  route  for  sucn  loss  or  damage  (it  being  expressly  understood 
and  agreed  that  the  responsibility  of  this  railroad  company  shall 
cease  upon  delivery  of  said  property  to  its  connecting  line,  un- 
less otherwise  agreed  to  in  writing,  and  signed  by  the  respective 
parties  hereto), and  that  the  rules  and  regulations  printea  above 
are  an  essential  part  of  this  contract. 

Evansville  &  Terre  Haute  R.  R.  Co., 
By  E.  E.  Wieland,  G.  Agent. 
A.  Simon,  Owner. 

Defendant  further  alleges,  that  at  the  time  the  contract 
was  made,  the  plaintiff  represented  in  the  written  agree- 
ment to  the  first  company,  that  the  horse  was  of  the  value 
of  one  hundred  dollars,  and  no  more;  that  he  paid  the 
freight,  the  rate  being  based  upon  such  valuation,  though 
he  knew  at  the  time,  that  the  agent  was  not  permitted  to 
receive  or  ship  animals  of  a  higher  value  than  one  hundred 
dollars  at  the  same  rate  as  an  animal  worth  not  to  exceed 
one  hundred  dollars,  and  with  such  knowledge,  repre8ent3d 
to  said  company,  and  agreed  to  and  with  said  company,  for 
the  benefit  of  said  company  and  its  connecting  line,  the  de- 
fendant, in  said  written  agreement,  that  the  value  of  said 
horse  was  one  hundred  dollars  and  no  more,  and  that  said 
company  for  it&elf  and  the  defendant,  relying  upon  the 
statement  and  agreement  of  the  plaintiff,  that  the  horse  was 
of  the  value  of  one  hundred  dollars,  and  that  the  risk  in- 
curred in  case  of  accident,  would  be  only  one  hundred  dol- 
lars, for  itself,  and  defendant  accepted  the  horse  for  ship- 
ment upon  said  valuation  and  at  a  rate  based  upon  said  val- 
uation. Whereupon  defendant  says,  that  plaintiff  is  es- 
topped to  claim  that  the  horse  is  of  greater  value  than  one 
hundred  dollars,  for  which  sum,  with  costs  of  suit,  it  offers 
to  confess  judgment. 

Second.  For  a  second  defense  the  defendant  sets  up  the 
contract;  that  it  was  made  by  the  first  company  in  behalf  of 
both,  and  says  that  the  contract  was  made  and  executed  in 
the  state  of  Indiana;  that  the  freight  was  paid  in  Indiana, 
and  that  the  accident  happened  in  Indiana,  and  that  accord- 
ing to  the   laws   of  that  state,  the  plaintiff  is  bound    and 
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concluded  by  the  value  which  he  placed  upon  eaid  horse  in 
the  contract,  and  upon  the  bafiis  of  which  the  freight  was 
paid  by  him,  and  offers  to  confess  judgment.  ' 

.To  these  defenses  the  plaintiff  interposed  a  general  de- 
murrer, which  was  sustained,  and  the  defendant  not  desir- 
ing to  plead  further,  the  court  assessed  the  damages  at  one 
thousand  dollars,  and  rendered  judgment. 

The  error  complained  of,  is  the  sustaining  of  the  demur- 
rer to  the  answer. 

SUMMEBS,  J. 

The  first  question  to  be  determined  is,  whether  the  inter- 
pretation of  the  contract  is  governed^by  the  laws  of  Ohio, 
or  of  Indiana;  for,  if  by  the  latter,  the  demurrer  admits  that 
by  the  law  of  Indiana,  the  plaintiff  is  bound  by  the  valua- 
tion by  him  placed  upon  the  horse  and  upon  which  the 
freight  was  based, 

The  rule  established  by  the  Supreme  Court  of  the  United 
States  is,  that 

'*The  law  of  the  place  where  a  contract  is  made  gov- 
erns its  nature,  obligation  and  interpretation,  unless  it  ap- 
pears that  the  parties,  when  entering  into  the  contract,  in- 
tended to  be  bound  by  the  law  of  some  other  country." 

Liverpool  &  Great  Western  Steam  Co.  v.  Phoenix 
Insurance  Company,  129  U.  S.,  397. 

In  England  the  rule  is  the  same.  See  In  re  Missouri 
Steamship  Co.,  42  Ch.  Div.,  321;  Hutchinson  on  Carriers, 
(2nd  Ed. ),  sec.  144a. 

'^Matters  bearing  upon  the  execution,  interpretation,  and 
validity  of  a  contract,  are  determined  by  the  law  of  the 
place  where  it  is  made.  Matters  connected  with  its  perform- 
ance are  regulated  by  the  law  prevailing  at  the  place  of  per- 
formance. Matters  respecting  the  remedy  depend  upon  the 
law  of  the  place  where  the  suit  is  brought." 

Scudder  V.  Union  National  Bank,  91.  U.  S.,  406.  In  the 
opinion,  Mr.  Justice  Hunt  gives  illustrations  of  matters 
<sonnected  with  performance,  and  it  is  evident  that  the 
question  here  does  not  relate  to  such  matters. 
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In  tfais  state,  however,  the  matter  seems  to  be  controlled 
by  the  place  of  performance,  and  a  different  rule  is  estab- 
lished, by  which, of  course,  we  are  bound. 

In  Railway  Oo.  v.  Sheppard,  56  Ohio  St.,  45,  it  is  de- 
cided, that. 

''A  contract  made  in  one  state  or  country  to  be  performed 
in  another,  is  governed  by  the  latter,  which  determines  its 
validity,  obligation  and  efiFect, "  and  that  ''where  a  railroad 
company  receives  live  stock  in  another  state,  under  a  con- 
tract there  made  to  transport  it  to  a  designated  place  in  this 
state,  and  while  the  stock  is  being  carried  in  this  state,  it 
is  injured  by  the  company's  negligence,  the  rights  of  the 
parties,  in  an  action  for  damages  for  the  loss,  are  governed 
by  the  laws  of  this  state,  and  not  by  those  of  the  state 
where  the  contract  was  made." 

See~^also,  Jacobson  v.  Adams  Express  Co.,  1  O.  C.  C, 
381. 

But  counsel  for  plaintiff  in  error,  claim  that  the  case  is 
not  in  point,  because  it  is  limited  to  cases  in  which  the  ac- 
cident happens  in  the  state,  and  that  the  case  decides  that 
the  rights  of  the  parties  are  to  be  determined  by  the  laws  of 
the  state  of  Indiana,  in  which  the  accident  happened.  This 
claim  may  be  warranted  by  what  appears  in  the  opinion,  if 
not  by  the  quotations  we  have  made  from  the  syllabus.  On 
page  46,  the  judge  delivering  the  opinion,  says: 

''We  understand  the  rule  to  be,  that  where  a  contract  is 
made  in  one  state  to  be  performed  in  part  in  another,  and  an 
action  is  brought  for  a  breach  of  that  part  of  the  contract, 
the  rights  of  the  parties  must  be  determined  according  to  the 
law  of  the  latter  state.  Story  on  Contracts,  sec.  655;  Bar- 
ton v   Wheeler,  49  N.  H.,  9.'* 

The  decision  in  the  case  above  referred  to,  in  the  United 
States  Supreme  Court,  is  to  the  contrary.  Mr.  Justice  Gray, 
delivering  the  opinion,  says:  (129  U.  S.,  397,  461),  (hav- 
ing determined  that  the  contract  was  an  American  and  not 
an  English  contract): 


r 
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*^Thi8  being  so,  the  fact  that  the  plnce  where  the  vessel 
went  ashore,  in  consequence  of  the  negligence  of  the  mas- 
ter and  ofBcers  in  the  prosecution  of  the  voyage,  was  upon 
the  coast  of  Great  Britain,  is  quite  immaterial." 

And  on  page  458,  he  says: 

•*The  suggestion  in  Barton  v.  Wheeler,  49  N.  H.,  9,  29, 
that  the  question,  whether  the  liability  of  a  railroad  corpor- 
ation for  goods  transported  through  parts  of  two  states,  was 
that  of  a  common  carrier  or  of  a  forwarder  only,  should  be 
governed  by  the  law  of  the  state  in  which  the  loss  happened, 
was  not  necessary  to  the  decision,  and  appears  to  be  based 
on  a  strained  inference  from  the  observations  of  Mr.  Justice 
Story,  in  Pope  v.  Nickerson,  above  cited.  In  a  later  case, 
the  Supreme  Court  of  New  Hampshire  reseived  any  expres- 
sion of  opinion  upon  a  like  question.  Gray  v.  Jackson,  51 
N.  H.,  9,39." 

Bat,  as  we  have  already  shown,  our  supreme  court  has 
decided  that  the  laws  of  the  place  of  performance  govern. 
So  that  the  demurrer  to  the  second  defense  was  properly 
sustained.  / 

The  next  question  is,  whether  a  contract,signed  by  a  ship- 
per, agreeing  upon  the  valuation  of  the  property  carried, 
with  the  rate  of  freight  based  on  the  condition  that  the  car- 
rier assumes  liability  only  to  the  extent  of  the  agreed  valu- 
ation, will  be  upheld  and  the  shipper  be  limited  to  the  agreed 
valuation,  in  case  of  loss  through  negligence. 

It  is  claimed  that  this  question  has  been  answered  in  the 
negative  in  U.  8.  Express  Co.  v.  Backman,28  0hio  St.,  144. 
An  examination  of  that  case  will  show  that  it  was  admitted 
that  the  goods  were  of  greater  value  than  that  agreed  upon, 
and  that  the  carrier  knew  that  fact  at  the  time  the  contract 
was  made.  Jacobs  on  &  Go.  v.  Adams  Express  Co:,  1  0.0. 
C,  381,  is  also  cited.  In  that  case,  the  court  was  of  the 
opinion  that  there  was  no  special  contract.  The  second 
syllabus  is  as  follows: 

''In  the  foregoing  case,  a  receipt  of  the  company  stating 
that  in  no  event  shall  the  holder  demand  beyond  the  sum  of 
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$50.00,  at  which  the  article  forwarded  is  valned,  ''not 
signed  by  the  shipper  and  no  statement  made  by  him  as  to 
value,"  is  not  a  valid  stipulation  against  a  loss  by  fraud  or 
negligence." 

In  Hunt  V.  Penn.  Railroad  Co.,  112   U.   S.,     331,  it   is 

held:  ''Where  a  contract  of  carriage,  signed  by  the  shipper 
is  fairly  made  with  a  railroad  company,  agreeing  on  a  valu- 
ation of  the  property  carried,  with  the  rate  of  freight  based 
on  the  condition  that  the  carrier  assumes  liability  only  to 
the  extent  of  the  agreed  valuation,  even  in  case  of  loss  or 
damage  by  the  negligence  of  the  carrier,  the  contract  will 
be  upheld  as  a  proper  and  lawful  mode  of  securing  a  due 
proportion  between  the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  he  receives,  and  of  protecting 
himself  against  extravagant  and  fanciful  valuations." 

The  opinion  is  by  Mr.  Justice  Blatchford,  and  a  careful 
study  of  it  will  show  that  most  of  the  suggestions  made  in 
the  argument  of  the  case  at  bar,  are  disposed  of  there.  It 
was  contended  for  the  plaintiff,  Hart,  that  the  bill  of  lad- 
ing did  not  purport  to  limit  the  liability  of  the  carrier  to 
the  amount  stated  in  it,  in  the  event  of  loss  through  the 
negligence  of  the  defendant.  He  shows  that  the  contract 
is  not  susceptible  of  that  construction,  and  then  says,  it 
must  be  presumed  from  the  terms  of  the  bill  of  lading,  that 
the  rate  of  freight  is  graduated  by  the  valuation. 

''It  is  further  contended  by  the  plaintiff,  that  the  defend- 
ant was  forbidden,  by  public  policy,  to  fix  a  limit  for  its 
liability  for  a  loss  by  negligence,  at  an  amount  less  than  the 
actual  loss  by  such  negligence.  As  a  minor  proposition,  a 
distinction  is  sought  to  be  drawn  between  a  case  where  a 
shipper,  on  requirement,  states  the  value  of  the  property, 
and  a  rate  of  freight  is  fixed  accordingly,  and  the  present 
case.  It  »  said,  that,  while  in  the  former  case  the  shipper 
may  be  confined  to  the  value  he  so  fixed,  in  the  event  of  a 
loss  by  negligence,  the  same  rule  does  not  apply  to  a  case 
where  the  valuation  inserted  in  the  contract,  is  not  a  valua- 
tion previously  made  by  the  shipper.  But  we  see  no  sound 
reason    for  this  distinction." 
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It  is  the  law  of  that  court  as  well  as  of  this  state,  that  a 
common  carrier  may,  by  special  contract,  limit  his  common 
law  liability;  bnt  that  he  cannot  stipulate  for  exemption 
from  the  consequences  of  his  own  negligence  or  that  of  his 
servants,  and,  after  reviewing  the  cases  in  that  court  in 
which  it  is  so  held,  and  stating  that  the  court  adhered  to 
the  views  in  them  announced,   he  says,  on  page  840: 

''The  agreement  as  to  value,  in  this  case,  stands  as  if  the 
carrier  had  asked  the  value  of  the  horses,  and  had  been  told 
by  the  plaintiff  the  sum  inserted  in  the  contract.  The  limita- 
tion as  to  value,  has  no  tendency  to  exempt  from  liability 
for  negligence.  It  does  not  induce  want  of  care.  It  ex- 
acts from  the  carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond  in  that  value 
for  negligence.  The  compensation  for  carriage  is  based  on 
that  value.  The  shipper  is  estopped  from  saying,  that  the 
value  is  greater.  The  articles  have  no  greater  value  for  the 
purposes  of  the  contract  of  transportation,  between  the  par- 
ties to  that  contract.  The  carrier  must  respond  for  negli- 
gence  up  to  that  value.  It  is  just  and  reasonble,  that  such 
a  contract, fairly  entered  into,  and  where  there  is  no  deceit 
practiced  on  the  shipper,  should  be  upheld.  There  is  no 
violation  of  public  policy.  On  the  contrary,  it  would  be 
unjust  and  unreasonable,  and  would  be  repugnant  to  the* 
soundest  principles  of  fair  dealing  and  of  the  freedom  of 
contracting,  and  thus  in  conflict  with  public  policy,  if  a 
shipper  should  be  allowed  to  reap  the  benefit  of  the  contract 
if  there  is  no  loss,  and  to  repudiate  it  in  case  of  loss." 

In  Railway  Co.  v.  Sbeppard,  56  Ohio  St.,  44,  an  exam- 
ination of  the  record  discloses  that  there  was  no  agreed  val- 
uation of  the  horses,  but  the  contract  provided,  ''that  in 
consideration  of  being  released  from  liability,  as  hereinafter 
specified,  the  said  company  agrees  to  transport  one  car  load 
of  horses"  at  the  reduced  rates. 

The  contract  in  this  case  is  not,  as  to  the  question  under 
consideration,  distinguishable  from  the  one  passed  upon  in 
Hart  V.  Pennsylvania  R.  R.  Co.,  supra. 

[OOPYRIOHT,    1897,   BY  CARL  G.  JAHN.  ] 
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That  cases  dealing  with  such  contracts  are  to  be  distin- 
guished from  those  dealing  with  contracts  providing  for  a 
limited  liability,  is  pointed  out  by  Mr.  Hutchinson,  in  his 
work  on  Carriers,  sec.   250. 

The  service  lequired  in  the  transportation  of  a  race  horse, 
nay  not  be  as  great  as  in  the  case  of  an  ordinary  horse,  but 
the  risk  is  greater,  and  the  business  cannot  be  successfully 
or  fairly  conducted,  unless  the  charge  is  based  upon  the  risk 
as  well  as  the  service.  This  fact  was  recognized  at  an  early 
day,  and  the  common  carrier  was  permitted  to  protect  him- 
self from  imposition  by  a  special  acceptance,  and,  as  Mr. 
Justice  Blatchford  points  out,  contracts  such  as  these  may 
be  upheld  by  the  same  principle. 

If  a  box  or  package  is  so  disguised  by  the  shipper  as  to 
«ause  it  to  resemble  such  a  box  or  package  as  usually  con- 
tains articles  of  little  value,  in  order  to  avoid  paying  a  rea- 
sonable compensation  for  its  carriage,  and  the  carrier  is  mis- 
led and  accepts  it  as  such,  the  shipper,  in  case  of  loss,  can- 
not recover  because  of  his  fraud.  Hutchinson  on  Carriers, 
«ecs.  214-216;  Despatch  Line  v.  Glenny,  41  Ohio  St.,  166. 

If  he  misrepresents  the  value  of  the  article,  and  the  car- 
Tier  is  misled,  the  shipper  is  at  least  estopped  to  claim  a 
greater  value. 

In  the  Lottawanna,  21  Wall.,  558,  572,  Mr.  Justice 
Bradley,  speaking  of  the  general  maritime  law  and  of  the 
importance  of  uniformity  to  the  commercial  world,  says: 

''The  convenience  of  the  commercial  world,  bound  to 
gether,  as  it  is,  by  mutual  relations  of  trade  and  intercourse, 
demands  that,  in  all  essential  things  wherein  those  relations 
bring  them  in  contact,  there  should  be  a  uniform  law  found- 
«d  on  natural  reason  and  justice.  Hence,  the  adoption  by 
all  commercial  nations,  (our  own  included),  of  the  general 
maritime  law  as  the  basis  and  ground  work  of  all  their  mari- 
time regulations.' 

Considerations  of  advantage  from  uniformity  upon  a  mat- 
ter of  so  much  importance, as  well  as  of  respect  for   the  de- 
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cisioDB  of  the  highest  conrt,  lend  ns  to  hold,  Id  the  absence 
of  a  decision  directly  in  point  by  our  own  Supreme  Court, 
that  the  plaintiff  below  is  estopped  to  claim  that  the  horse 
was  worth  more  than  one  hundred  dollars. 

The  court  erred  in  sustaining  the  demurrer  to  the  first  de- 
fense. 

Judgment  reversed.  Demurrer  to  first  defense  overruled; 
demurrer  to  second  defense  sustained,  and  cause  remanded. 

John  F.  Dye^aud  L,  F.  Limbert,  for  Plaintiff  in  Error. 

T.  C.  Miller,  and  Allread  &  Teegarden,  for  Defendant 
in  Error. 


(Sixth  Circuit— Wood  Co., C, Circuit  Court— October  Term,  1897. ) 

Before  King,  Haynes  and  Parker,  J  J. 

CHRISTINA  I.  ROUSH  v.  JAMES  H.  WENSBL  et  al. 


WiU — Partly  written,  partly  printed— 
(1.)    The   fact   that  a  will  is  partly  printed   and  party   written, 
does  not  make  it  invalid. 

Contest  of  will — Order  of  testimony — Competency— 
(2. )    A  plaintiff  contesting  a  will  on  the  ground  that  the  testa- 
tor was  without  testamentary  capacity,  having  called  as  wit-  ^ 
ness  in  chief  one  of  the  devisees,    who   is  a  defendant  and 
whose  interests  are  adverse,  will  not  be  permitted  to  inquire 
of  such  witness'  at  that  stage  of  the    case,  whether   he    has 
not  admitted  or  declared  that  the  testator  was   incapable  of 
transacting  business.     It  is  not  competent  to  prove    the   in- 
capacity of   the    testator   in  that  way. 
Same — 
(3  )  A  non-expert  witness  will  not  be  permitted  to  testify  to  bin 
opinion  of  the  mental  condition  of  a  testator  until  he   shall 
have  testified    to    facts   within    his   knowledge    tending    to 
throw  light  upon  such  mental  condition  and  forming  a  basis 
for  such  opinion. 

Same — Cross  examination- -Adverse  witness  called  in  chief  - 
(4.)  A  party  calling  a  witness  who  does  not  appear  to  have  any 
interest  in  the  controversy,  will  not  be  permitted    to   cross- 
examine  him  upon  the  mere  assumption  that  he    is   an   ad- 
verse witness. 
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Same — 
(6. )  A  party  will  not  be  permitted  to  ask  his  own  witness  if  he 
has  not  made  certain  statements  out  of  court,    unless   such 
witness  has  testified  to  facts   inconsistent   therewith,    and 


the  party  has  been  surprised  by  such  testimony. 
Same — 
(6. )  A    party  may  not  call  a  witness  supposed  to  be  adverse,  in 
anticipation  of  his  being    called    by    the    other    side,    and 
elicit  from  him  answers  otherwise  incompetent,  with  a  view 
of  laying  ground  for  his  impeachment. 


Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

Pabkeb,  J. 

On  Jane  25tb,  1896,  Obristina  Roush  filed  her  petition 
in  the  court  of  common  pleas  of  this  county  attacking  the 
validity  of  a  will  made  by  John  Wensel,  making  defendants 
to  her  petition  James  H.  Wensel  and  all  other  persons  who 
appear  to  be  interested,  as  required  by  sec.  5869  of  the  Re- 
vised Statutes  The  date  of  the  will  referred  to  is  January 
25th,  1896.  Its  validity  is  attacked  on  the  following 
grounds: 

1st.  That  said  John  Wensel, at  the  time  of  said  paper 
writing,  was  not  of  sound  mind  and  memory,  but  by  reason 
of  extreme  old  age, long  continued  ill  health  and  protracted 
sickness,  he  was  mentally  incapacitated  from  making  any 
valid  will  or  a  proper  distribution  of  his  property. 

2nd.  That  the  said  John  Wensel, at  the  date  of  said  paper 
writing,  was  under  restraint,  and  was  coerced  into  signing 
the  same  by  the  undue  infiuence  of  the  defendant  James 
H.  Wensel,  and  by  false  and  fraudulent  representations  of 
the  said  James  H.  Wensel  and  certain  other  persons,  who 
urged  him  continuously  to  make  the  so-called  will  in  the 
manner  and  form  m  which  it  now  appears. 

3rd.  That  the  said  paper  writing,  purporting  to  be  the 
last  will  and  testament  of  the  said  John  Wensel,  was  by  him 
in  his  lifetime  revoked. 

4th.  That  the  said  supposed  will  is  not  in  writing,  as  re- 
quired by  sec.  5916  of  the  Revised  Statutes  of  Ohio. 

The  will  in  question,  with  the  proof  and  probate,  is  with 
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the  papers,  and  it  appears  that  part  of  it  is  written  and  part 
of  it  is  printed;  the  parts  which  are  printed  being  the  intro- 
ductory clauses  and  the  testimentary  clause.  I  may  as  well 
give  the  parts  that  are  printed.  It  starts  out  in  print  ''The 
last  will  and  testament  of,"  and  then  is  written  in  ''John 
Wensel;''  then  printed"  of"  and  then  written  "Montgomery 
township,  Wood  county,  Ohio;"  and  then  printed  " In  the 
name  of  Benevolent  Father  of  All:  I,  the  said,  "then  written 
"John  Wensel;"  then  printed  "being  of  sound  and  dispos- 
ing mind  and  memory,  considering  the  uncertainty  of  con- 
tinuance in  life,  and  desiring  to  make  such  disposition  of 
my  wbrldy  estate  as  I  deem  best,  do  make,  publish  and  de- 
clare, this  to  be  my  last  will  and  testament;  hereby  revok- 
ing and  annulling  any  and  all  former  wills  whatsoever  by 
me  made.  First:  I  desire  all  my  just  debts  and  funeral 
expenses  to  be  paid  as  soon  as  possible  after  my  decease' '  then 
written  "by  my  son  James  H.  Wensel. "  Then  printed  "Sec- 
ond :  I  give  and  bequeath, ' '  and  then  follows  in  writing  about 
two  pages  of  devises  and  bequests  of  his  property;  and  then, 

at  the  close  of  the  will, is  printed  "I  nominate  and  appoint" 
written  "my  son  James  H.  Wensel;"  printed  "to  be  execu- 
tor of  this  will;"  written  "I  desire  that  no  appraisement  be 
made;"  and  printed  "In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this,"  written  "25th,  printed,  "day 
of,"  written,  "January,"  printed  "in  the  year  eighteen 
hundred  and  ninety"  written  "six",  and  the  name  of  the 
testator  is  signed.  The  clause  following  is  partly  written 
and  partly  printed 

It  is  said  that  because  these  parts  which  I  have  mention- 
ed are  printed,  the  will  is  invalid,  and  we  are  referred  to 
section  5916  of  the  Revised  Statutes  in  support  of  that  claim. 
This  section  was  amended  on  the  17th  of  April,  1896,some- 
time  aft^r  the  execution  of  this  will,  but  before  the  death 
of  the  testator,  he  having  died  on  the  5th  day  of  June, 
1896.  At  the  time  this  will  was  written  the  statute  retd  as 
follows: — 
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'"Every  last  will  and  teatameDt  (except  Duncupative  wills 
hereinafter  provided  for)  shall  be  in  writing  and  signed  at 
the  end  thereof  by  the  party  making  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  direction, 
and  shall  be  attested  and  subscribed  in  the  presence  of  such 
party,  by  two  or  more  competent  witnesses,  who  saw  the 
testatctr  subscribe,  or  heard  him  acknowledge  the  same." 

The  amendment  consists  of  the  addition  of  the  following 
words:  ''and  may  be  handwritten  or  typewritten",  so  that  it 
now  reads,  ''Every  last  will  and  testament  (except  nuncupat- 
ive wills  hereinafter  provided  for)  shall  be  in  writing,  and 
may  be  handwritten  or  typewritten,  and  such  will  shall  be 
signed  at  the  end  thereof,  etc."  It  seems  to  us  that  there 
was  much  less  difficulty  about  the  matter  before  the  btatute 
was  amended.  That  it  was  easy  enough  to  arrive  at  a  con- 
clusion before  this  amendment  of  the  statute,  that  a  will 
printed  or  partly  printed  would  be  a  written  will;  but 
the  legislature  seems  to  have  deemed  it  necessary  to  make 
it  more  specific  as  to  typewritten  wills,  and  in  doing  so 
they  have  put  into  the  statute  something  which  throws  a 
doubt  upon  the  validity  of  a  printed  will,  or  one  partly 
printed. 

Nevertheless  we  conclude  that  the  subject  is  covered  by 
another  provision  of  the  statute.  Section  4947,  is  the  first 
section  of  part  third, remedial  part  of  the  Revised  Statutes. 
The  chapter  on  "Wills"  reads  as  follows:  "In  the  interpre- 
tation of  part  third,  unless  the  context  shows  that  another 
sense  was  intended,  the  word  'person'  includes  a  private 
corporation,  writing'  includes  'printing,'  etc." 

So  that  we  hold  thia  "writing"  as  used  in  section  5916  of 
the  Revised  Statutes,  includes  "printing",  and  that  a 
printed  will  signed  by  the  testator  is  valid. 

After  the  plaintiff  had  rested  her  case,  the  defendant 
moved  the  court  to  direct  the  jury  to  return  a  verdict  for 
the  defendants  in  said  cause,  which  motion    the    court  sus- 
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iained  and  directed  the  jury  accordingly,  to  which  plaintiff 
excepted,  and  a  verdict  was  returned  by  the  jury  accord- 
ingly. Thereupon  the  plaintiff  undertook  to  prepare  a  bill 
of  exceptions  incorporating  all  of  the  evidence,  so  that  the 
question  of  whether  the  court  erred  in  sustaining  this  mo- 
tion might  be  submitted  to  this  court.  I^ow  we  find  tbat 
the  first  thing  that  was  offered  by  the  defendants  in  evi- 
dence, as  required  by  the  statute,  was  this  will  and  the  re- 
cord of  probate.  That  part  of  the  bill  of  exceptions  reads 
as  follows: 

''The  defendants  offered  in  evidence  the  record  of  probate 
of  the  will  of  John  Wensel,  deceased,  which  is  hereto  at- 
tached, marked,  Exhibit  A"  and  made  a  part  of  the  record 
in  this  cause'*; 

But  it  is  not  attached.  It  is  not  made  a  part  of  the  bill  of 
exceptions.  The  rules  require  that  any  exhibit  that  might 
be  made  a  part  of  the  bill  of  exceptions  shall  be  attached  to 
the  bill.  There  are  some  things  of  course  that  cannot  be 
attached,  that  it  is  physically  impossible  to  attach  to  a  bill 
of  exceptions,  and  therefore  the  attaching  of  such  exhibits 
may  be  excused  or  dispensed  with.  Notwithstanding  that 
this  exhibit  has  not  been  attached,  we  have  looked  into  and 
have  considered  the  questions  raised,  though  we  are  not  re- 
quired to  do  so,and  are  not  certain  tbat  we  have  any  author- 
ity to  do  so,  but  our  conclusions  about  the  matter  are  such 
that  no  harm  can  come  from  it. 

Now,  on  the  trial  of  the  case,  the  defendant,  James  H. 
Wensel,  waa  called  by  the  plaintiff  in  chief  to  maintain  the 
issues  on  her  part,  and  was  asked  certain  questions  about 
declarations  made  by  himself  as  to  the  mental  condition  of 
the  testator  and  to  the  effect  that  the  testator  was  not  capa- 
ble of  transacting  business  and  should  have  a  guardian.  We 
cannot  see  how  at  that  stage  of  the  trial,  that  kind  of  ques- 
tions, especially  by  counsel  for  the  plaintiff,  of  a  witness, 
whom  he  had  put  upon  the    witness  stand    to    support   his 
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claim,  could  be  competent.  We  can  hardly  see  how  it  can 
be  competent  at  any  stage  of  the  case.  It  certainly  would 
not  be  competent  for  the  purpose  of  showing  imbecility  or 
want  of  testamentary  capacity  on  the  part  of  the  testator  to 
call  a  witness  and  ask  him  if  he  had  not  stated  to  someone 
that  the  testator  Was  not  competent  to  transact  business 
with  a  view  of  eliciting  from  him  a  declaration  or  admission 
that  he  had  so  stated.  Nor  would  it  be  competent  to  call 
as  a  witness  a  party  to  the  suit,  assuming  that  he  ^as  ad- 
Terse,  and  undertake  to  lay  the  ground  for  his  impeach- 
ment before  he  had  been  made  a  witness  by  anyone  else  for 
any  purpose.  He  might  not  be  produced  as  a  witness  upon 
the  part  of  the  defendants  in  the  case  at  all;  then,  of  what 
use  or  consequence  would  it  be  to  call  him  and  ask  him  cer- 
tain  questions,  and  then  undertake  by  other  witnesses  to 
impeach  him  ? 

It  would  be  like  setting  up  a  man  of  straw  and  knocking 
him  down  again,  and  would  be  making  no  progress  in  the 
ease  at  all.  We  find  nc  error  in  the  ruling  of  the  court  up- 
on these  questions.  On  pages  16  of  the  record,  Mr.  Van 
Vocrhis,  a  witness  on  behalf  of  the  plaintiff,  was  asked  the 
following  questions: 

"Q.  I  desire  to  ask  you  now,  Mr.  Van Vorrhis, from  what 
you  saw  of  his  condition  and  from  the  sitaation,  and  from 
the  facts  that  you  have  stated,  was  he  capable  of  carrying 
on  ordinary  business?'' 

The  defendant  objected  and  the  court  asked: —  ^'What 
time?'*  And  counsel  answered, *'In]January,  1896."  It  ap- 
pears that  the  will  was  made  on  or  about  the  5th  day  of 
January,  1896.  The  court  sustained  the  objection,  and 
counsel  for  plaintiff  stated, 

''We  except,  and  expect  to  show  that  this  party  would 
say  that  he  was  not  capable  of  performing  the  ordinary 
business  affairs  of  life." 

Now,  the  witness.  Van  Voorhis,was  not  an  expert,  and  it 
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is  not  pretended  that  be  was  either  a  physician  or  expert  on 
mental  diseases,  but  he  is  asked  to  testify  from  bis  knowl- 
edge of  certain  facts.  He  is  asked  to  express  an  opinion 
after  having  made  certain  observations.  Looking  into  that 
which  preceeds  the  question  to  which  I  have  referred  and 
which  is  supposed  to  form  a  basis  for  this  inquiry,  we  find 
that  the  witness  has  testified  that  the  testator  was  sick  at 
the  time  he  was  referring  to,  and  had  been  sick  for  some 
time,  and  he  makes  it  very  clear  by  his  testimony  that  the 
testator  was  physically  weak.  He  also  states  that  the  last 
time  he  was  there  be  thought  the  testator  was  ''a  little 
flighty".  Just  when  this  last  time  was,  is  not  very  clear, 
but  that  is  the  most  he  says — the  strongest  statement  that 
he  makes  tending  to  show  that  anything  whatever  had  even 
temporarily  affected  the  mind  of  the  testator. 
He  was  asked  this  question  further  on: 

Q.  ''Now  state  to  the  jury  what,  if  any,  changes  you 
noticed  and  what  they  were?"  A.  *'Well  I  don't  know  as 
I  can  answer  that  question." 

Q.  * 'Physically,  what  diflPerence  did  you  notice?"  A. 
"I  said  he  was  feeble. " 

Q.  ''Did  you  notice  any  difference  in  his  mental  con- 
dition ?  That  is  to  say,  in  his  condition  while  he  was  sick 
from  what  he  had  observed  while  he  was  well.  A.  No,  I 
don't  think  I  did;  he  did  not  say  much.  I  generally  asked 
him  how  he  felt  and  made  a  few  remarks  and  that  is  all  that 
was  said." 

Now,  upon  what  kind  of  preliminary  examination  the  plain- 
tiff claims  the  right  to  ask  the  witness  and  have  him  testify 
as  to  the  mental  condition  or  capacity  of  the  testator?  A 
Don-expert  witness  may  testify  to  his  opinion  of  the  mental 
condition  of  a  person  in  connection  with  certain  facts  prev- 
iously related  and  upon  which  he  basis  such  opinion. 
He  must  state  his  observations  and  upon  what  he  founds  his 
opinion,  but  it  must  appear  that  those  facts — those  circum- 
stances— are   such  as  have  a  tendency,  at  least  in  some  de- 
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gree,  to  indicate  mental  weakness.  There  is  nothing  what- 
ever in  the  testimony  of  this  witness  of  that  character,  and 
nothing  that  we  think  would  authorize  him  to  ^express  any 
opinion  as  to  the  mental  condition  of  the  testator.  These 
observations  apply  to  another  witness  whose  name  I  do  not 
now  recall.  There  is  a  question  of  another  character  further 
along  in  the  record  which  was  excluded,  but  that  is  covered 
by  what  I  have  stated  about  the  testimony  that  they  attemp- 
ted to  elicit  from  the  witness,  James  H.  Wensel.  At  pages 
50  and  51  of  the  bill  of  exceptions  it  appears  that  while 
Fred  Heminger  was  testifying  on  behalf  of  the  plaintiff, the 
following  questions  were  asked: 

"Q.  Now  I  will  ask  you  if  you  had  any  conversation  with 
Henry  Wensel  in  relation  to  the  guardianship  of  the  old 
man?" 

Defendant  objected,  and  exception. 
Q.  I  will  ask  you,  Mr.  Heminger,  if  on  or  about  June 
20th,  1896,  in  Bowling  Green,  Ohio,  in  conversation  with 
Mrs.  Roush  and  J.  A.  Eush  you  did  not  state  to  them  that 
you  stopped  Henry  Wensell  from  coming  here  to  have  a 
guardian  appointed  for  the  old  man  about  the  time  Kabig 
got  the  stock  two  years  ago? 

Defendant  objected  and  exception. 

Q.   I  will  ask  you  as  to  whether  on  or  about  some    time 
in  the  year,  1895  or '96, you  did  not  state  to  Dan  Heminger — 
''Defendants  objected;  sustained  and  exception,   and  the 
court  said  to  plaintiff's  counsel: 

'^The  record  may  show  that  the  court  will  not  allow  coun- 
sel to  cross-examine  his  own  witness.'^ 

We  can  see  nothing  in  the  record  that  would  authorize 
this  kind  of  questioning.  Counsel  does  not  seem  to  have 
been  taken  by  surprise  by  any  statement  upon  the  part  of 
the  witness.  He  simply  puts  him  upon  the  stand,  and  at- 
tempts to  elicit  by  his  cross-examination,  statements  that 
counsel  seem  to  have  knowledge  of.  There  is  no  offer  to 
prove  anything  in  answer  to  any  of  these  questions,  and 
that  is  sufficient  reason  for  disregarding  the  exception,  and 
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we  think  the  ruling  of  the  court  was  correct  upon  the  ground 
that  the  court  places  it — that  there  was  nothing  in  the  cir- 
cumstances that  would  authorize  the  plaintiff  to  cross-ex- 
amine his  own  witness. 

As  I  have  stated,  the  court  directed  a  verdict.  We  have 
looked  carefully  through  this  record, and  we  cannot  find  any 
evidence  tending  to  support  the  allegations  of  the  petition 
to  the  effect  that  John  Wensel  was  not  of  sound  mind  and 
memory  at  the  time  he  made  this  will,  or  that  he  was  under 

« 

restraint  or  coerced,  or  that  there  was  any  fraud  practiced 
upon  him,  or  that  he  had  in  his  lifetime  revoked  his  will, 
and  therefore  we  hold  that  the  court  did  not  err  in  direct- 
ing the  verdict  and  the  judgment  will  be  affirmed. 

James  &  Beverstock,  for  Plaintiff  in  Error. 

Baldwin  &  Harrington^  for  Defendant  in  Error. 


(FirBt  Circuit — HamiltoD  Co.,  O.,  Circuit  Oourt— Nov.  Term,  1897.) 

Before  Cox,  Smith  and  Swing,  J  J. 
HAWKINS  V.  BARROW. 

Devise  by  husband  to  widow — Death  of  widow  before  election-- 
1.  Where  a  husband,  by  his  last  will  and  testament, devises  all 
of  his  property,  real  and  personal,  to  his  wife  who  survives 
him,  and  such  will  is  duly  and  promptly  presented  to  the 
proper  oourt  for  probate,  and  continued  for  hearing,  and  be- 
fore it  was  admitted  to  probate,  (as  was  afterwards  done), 
the  widow  departed  this  life,  intestate^  such  real  estate  so 
devised  to  her,  descends  to  her  heirs  at  law,  subject  to  the 
payment  of  the  debts  of  the  testator  and  the  intestate,  and 
not  to  the  heirs  at  law  of  the  testator — and  this  is  the  case 
though  no  election  in  fact  to  take  under  the  will  was  made 
by  such  widow  by  her  acts  and  conduct. 

Sajne — 
8.  In  such  case  the  provision  made  for  the  widow,  being  in 
addition  to  dower, she  would  retain  her  dower  right  free  from 
the  claims  of  creditors,  and  there  can  be  no  controversy  but 
that  the  provision  made  for  her  by  the  will,  is  better  than 
that  made  for  her  by  the  law. 
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Same — When  land  deviled  pastes  to  widow's  heirs — 
3.  The  proTisions  of  sec.  5964,  Rev.  Stats., that  if  the  widow  or 
widower  shall  fail  to  make  the  election  provided  for  in  sec. 
5963,  after  the  probate  of  the  will,  and  after  being  cited  to 
do]|so,  she*or  he  shall  retain  dower  and  such  share  of  the  per- 
sonal estate  of  the  deceased  consort, as  he  or  she  would  have 
been  entitled  to  by  law,  in  case  the  deceased  consort  had 
died  intestate  leaving  children,  do  not  apply  to  a  case  where 
the  will  is  not  probated  at  the  time  of  the  death  of  the 
widow  or  widower. 

Smith,  J. 

The  facts  in  this  case,  briefly  stated,  are  these:  William 
Barrow,  late  of  this  county,  died  Oct.  31,  1894,  seized  in 
fee  simple  of  the  real  estate  in  question.  He  left  surviving 
him  a  widow  and  eight  children,  the  issue  of  his  marriage 
with  her,  and  one  child  the  issue  of  a  former  marriage.  He 
left  a  last  will  and  testament  which  was  duly  admitted  to 
probate,and  record  in  this  county, December  12,1894,and  by 
which  he  devised  all  of  his  estate,  real  and  personal,  to  bis 
wife,  absolutely.  Before  the  will  was  admitted  to  probate, 
viz:  November  19,  1894,  his  widow  was  killed  by  a  train  of 
cars,  and  of  course, she  never  made  any  election  in  the  pro- 
bate court  to  take  the  provision  made  for  her  by  the  will  of 
her  husband,  as  it  was  not  probated  until  after  her  death. 

It  appeared  that  on  the  death  of  the  husband,  there  was 
some  dissatisfaction  on  the  pait  of  the  children  as  to  the 
terms  of  the  will.  It  is  sho9vn  that  an  oral  agreement  was 
entered  into  between  the  widow  and  her  eight  children,  by 
which  it  was  arranged  that  she  was  to  convey  to  her  said 
children,  all  of  the  real  estate  in  question  devised  to  her  by 
the  will  of  her  husband,  retaining  and  reserving  therein  a 
life  este^te  to  herself.  And  such  a  deed  was  prepared  by 
the  attorney  of  the  parties,  but  was  never  executed  by  her, 
either  on  account  of  her  sudden  death,  or  for  some  other 
reason.  At  the  time  of  the  death  of  the  husband,  he  and 
his  wife  were  living   in    Sharon,  and    not   on    the   land   in 
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question.  After  bis. death  she  removed  to  the  farm,  and  was 
living  there  at  the  time  of  her  death,  and^no]^objection  to 
this  was  made  by  anyone.  The  evidence  tends  to  show,  that 
owing  to  the  controversy  which  had  arisen  in  the  family, 
the  widow  was  hesitating  whether  she  would  take  the  pro- 
vision made  for  her  by  the  will  of  her  hnsband,  and  a  few 
days  before  her  death,  said  to  some  one  that  she  would  take 
under  the  law. 

On  the  death  of  the  widow,  the  plaintifF,  the  child  of 
Barrow  by  his  first  marriage,  filed  this  petition,  averring 
that  she  and  each  of  the  other  eight  children, were  seized  of 
the  one  equal  ninth  part  of  the  real  estate,  and  asking  that 
partition  of  the  same  be  made  accordingly.  All  of  the  eight 
children  of  Wm.  Barrow,  with  one  exception,  deny  that  the 
plainti£F  has  any  interest  in  the  land,  and  claim  that  the 
eight  children  of  Mrs.  Barrow  own  the  same  in  fee.  And 
this  is  the  question  submitted  to  this  court.  It  is  conceded 
that  the  will  of  William  Barrow,  gave  to  his  widow  bis  whole 
estate  absolutely.  Unless,  therefore,  the  failure  of  the 
widow^to  have  the  will  probated  during  thejjtime  she  sur- 
vived her  husband,  and  to  elect  to  take  the  provision  made 
for  hereby  the  will,  deprived  her  of  the  benefit  of  the  de- 
vise so  made  to  her,  it  is  evident,  that  on  her  death  intes- 
tate,*the  whole  of  the  estate,  remaining  after  the  payment 
of  the  debts  of  her  husband,  and  her  debts,  would  go  to  her 
children,  and  the  plaintiff  would  have  no  interest  whatever 
in  this  reaPestate.  What  then,  is  the  effect  of  her  death 
without  having  made  the  election  in  court,  to  take  the  pro- 
visions made^for  her  by  the  will? 

Sec.  5963,  Kev.  Stats,  in  effect  provides,  that  if  any  pro- 
vision be  made  for  a  widow  or  widower  in  the  will  of  the 
deceased  consort,  the  probate  court  shall  forthwith,  after 
the  probate  of  such  will,  issue  a  citation  to  such  widow  or 
widower,  to  appear  and  elect  whether  to  take  such  provision, 
or  to    be  endowed  of  the  lands  of  the  deceased  consort,  and 
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take  the  distribative  share  of  the  personal  estate — ".but  the 
widow  or  widower,  shall  not  be  entitled  to  both  dower  and 
the  provisions  of  the  will  in  her  favor,  unless  it  plainly  ap- 
pears by  the  will  that  the  widow  or  widower,  should  have 
such  provision  in  addition  to  the  dower  and  such  distribu- 
tive share. ' '  And  sec.  5964  provides,  that  if  the  widow  or 
widower  shall  fail  to  make  such  election,  he  or  she  shall  re- 
tain the  dower  and  such  share  of  the  personal  estate  of  the 
deceased  consott,  as  he  or  she  would  have  been  entitled  to 
by  law,  in  case  the  deceased  consort  had  died  intestate  leav- 
ing children. 

If  any  part  of  this  estate  had  been  given  to  any  other  per- 
son than  the  widow,  or  any  limitation  as  to  her  interest 
therein  made  by  the  will,  as  for  instance,  if  she  was  only 
to  have  it  for  life,  or  during  her  widowhood,  it  would  seem 
from  these  provisions  of  the  statute,  as  a  general  rule,  that 
to  entitle  her  to  the  provisions  made  for  her  by  the  will  of 
her  husband,  an  election  made  by  her  to  take  such  pro- 
vision  is  eBsential.  at  least  where  the  will  has  been  admitted 
to  probate  in  her  life  time,  and  she  is  duly  cited  under  sec. 
5963, Bev. Stats.  And  that  without  such  election,she  is  re- 
mitted to  her  statutory  rights  as  widow  of  her  husband.  And 
it  is  clear,  too, in  such  case,  that  the  election  must  be  made  by 
her  personally,  and  can  not  be  exercised  for  her  after  her 
death  by  her  heirs  or  legal  representative8,]^though  it  may 
be  entirely  certain  that  the  provision  made  for  her  by  the 
will,  was  much  greater  in  amount  than  what  she  would  re- 
^eive  under  the  statute  if  she  declined  to  take  under  the  will. 
It  is  true  that  there  may,  in  the  absence  of  an  election  by 
her  in  court  in  the  mode  pointed  out  in  the  statute,  be  an 
election  in  fact,  by  acts  done  by  her,  which  clearly  show 
that  she  had  decided  to  take  the  provisions  made  for  her 
by  the  will,  and  had  in  some  way  carried  this  intention  and 
purpose  into  effect;  and  particularly  is  this  so  where  the 
other  parties  interested  in  the  estate  have  knowledge  of  this. 
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and  make  no  objection  and  act  accordingly.  Lessee  of 
Thompson  v.  Hoop,  6  Ohio  St.,  481;  Baxter  v.  Bowyer, 
19  Ohio  St.,  491;  Stockton  v.  Wooley,  20  Ohio  St., 
184.  In  such  case,  to  some  extent  at  least,  the  doctrine 
of  estoppel  applies. 

The  evidence  in  this  case  as  to  an  election  in  fact  by  this 
widow,  is  not  of  a  very  satisfactory  character,  either  for  or 
against  it.  Looking  at  the  terms  of  the  will  itself,  it  would 
seem  that  if  she  looked  alone  to  her  pecuniary  interest,  she 
could  not  hesitate.  The  will  gave  to  her  the  whole  estate, 
real  and  personal,  after  the  payment  of  the  debts  of  the 
testator,  absolutely.  She  had  the  full  and  undisputed  right 
to  dispose  of  it  during  her  lifetime,  or  by  will  at  her  death. 
The  devise  to  her  including  her  dower,  it  was  equivalent  to 
a  provision  in  addition  to  dower,  and  even  if  the  land  had 
been  liable  to  sale  for  the  debts  of  her  husband,  in  the  event  of 
an  election  by  her  to  take  under  the  will,  she'would  have  held 
the  dower  right  free  from  the  claims  of  creditors  of  the  es- 
tate. Baxter  v.  Bowyer,  supra.  So  that  there  was  no  room 
for  choice  as  to  what  would  be  best  for  her  to  do  in  a  pecun- 
iary  view.  And  yet  the  evidence  tends  to  show,  and  per- 
haps  does  show,  that  shortly  before  her  death,  she  expressed 
her  intention  of  taking  under  the  law,  for  what  reason  does 
not  appear.  On  the  other  hand,  the  evidence  shows,  that 
after  her  husband's  death  she  removed  to  the  land  given  to 
her  by  the  will,  and  made  a  parol  contract  with  her  own 
children  to  convey  the  land  to  them  in  fee  simple,  reserving 
to  herself  a  life  estate  therein.  It  is  true  that  this  deed  was 
not  executed  though  drawn  up  by  the  attorney  of  all  the 
parties  and  submitted  to  them,  and  of  course, the  parol  con- 
tract could  not  be  enforced  against  her  or  her  representa- 
tives, but  is  goes  far  to  show  her  election  in  fact. 

But  the  question  most  discussed  in  this  case,  is,  whether 
where  a  husband,  as  in  this  case,  gives  the  whole  of  his  es- 
tate after  the  payment  of  his  debts,  absolutely  to  his  widow. 
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and  she  dies,  shortly  thereafter,  before  the  probate  of  the 
will,  and  without  negligence  on  her  part,  (for  the  will  had 
been  promptly  offered  for  probate,  and  continued  for  hear- 
ing), or  even  after  the  probate  of  the  will  and  being  cited, 
fails  to  elect  within  the  year  given  tocher,  she  loses  all  the 
benefit  of  the  provision  made  for  her  thereby,  and  is  remit- 
ted to  her  statutory  rights  as  his  widow.  The  question  is 
certainly  one  of  great  importance,  and  it  must  be  conceded, 
that  on  the  language  of  the  statute,  it  is  a  doubtful  one.  If 
a  husband  or  wife,  relict  of  a  deceased  consort,  under  whose 
will  he  or  she  would  be  entitled  to  the  whole  of  the  estate, 
and  which  provision  is  of  far  more  value  than  would  be  the 
right  under  the  statute,  is  to  lose  the  benefit  of  the  testa- 
mentary provision  made  for  her  thereby,  without  any  fault 
or  negligence  on  his  or  her  part,  simply  because ,  the 
#rill  not  being  probated^before  her  death,  she  can  not  eleot 
to  take  such  provision;  or  after  probate  and  citation  she  is 
prevented  by  some  reason  from  doing  so,  great  injustice  may 
be  done  to  her.  It  would  seem,  therefore,  that  the  csDurts 
should  not  so  hold  unless  it  is  manifest  that  such  is  the 
clear  law. 

It  is  cleai,  as  before  stated,  that  the  courts  of  this  state 
have  made  an  exception  to  the  general  rule  of  the  statute, 
that  the  election,  to  be  valid,  must  be  made  in  the  probate 
court  in  the  mode  pointed  out  in  the  sections  of  the  law 
which  we  have  quoted.  This  is  shown  by  the  decisions  al- 
ready referred  to.  And  the  claim  is  made  by  the  counsel 
for  the  defendant,  that  where  everything  has  been  given 
by  the  will  to  a  widow  or  widower  by  the  will  of  the  de- 
ceased relict,  that  no  election  in  court  is  necessary  in  such 
a  case,  and  on  failure  to  do  so,  that  he  or  she  takes  the 
whole  estate  so  devised,  subject  of  course  to  the  rights  of 
creditors  of  the  estate. 

We  know  of  no  decision  of  the  courts  of  any  state  under 
a  statute  similar  to  ours  which   holds  that   such  is  the  case. 
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The  case  of  Baxter  v.  Bowyer,  19  Ohio  St.,  490,  before 
cited,  comes  nearer  tc  it  than  any  we  have  seen.  It  was 
there  hold  in  the  4th  and  6th    anbdivisiona  of  the   ayllabua: 

'* Where  the  provision  in  a  will  for  the  widow  inclndea 
the  dower,  it  ia  eqaivalent  to  a  proviaion  in  addition  to 
dower,  and  she  holds  the  dower  right  free  from  the  claims 
of  creditors  of  the  estate,"  and  '*in  such  caae,  if  the  widow 
actnally  accepta  the  proviaion,  and  then  dies  without  mak- 
ing her  statutory  election  in  court,  and  without  being  cited 
to  appear  in  court  for  that  purpoae,  she  will  be  held  to  have 
taken  under  the  will." 

In  that  case,  the  testator  had  demised  all  his  estate  to  his 

wife  for  her  life,  and  for  her  support  during  her   life,  with 

power  of   sale   for   the  benefit  of   the   estate,  and  on    her 

death,  what  remained  was  to  go  to  other  parties  named   in 

the  will.     And  in  the  statement  of  the  case  it  is  said: 

"'The  testator's  wife  survived  him  and  took  possession  of 
the  property,  which  consisted  of  some  ten  thousand  dollars 
worth  of  real  estate.. and  personal  property  to  the  amount  of 
twenty-five  hundred  dollara.  She  possessed  and  used  the 
entire  property  during  her  life,  and  died  in  less  than  one 
year  after  the  death  of  her  husband,  without  making  any 
election  in  court  to  take  un|]er  the  will,  and  without  being 
cited  to  appear  in  court  -(or  that  purpose." 

Judge  Welch  in  delivering  the  opinion  of  the  majority  of 

the. court,  says: 

"We  are  unanimous,  however,  in  the  opinion,  that 
under  the  circumstances  of  this  case,  the  widow  must  be 
held  to  take  under  the  will, and  that,  therefore,  the  repre- 
sentatives are  entitled  to  no  part  of  the  personal  estate. 
The  circumstances  I  allude  to  are  these:  1st.  The  provision 
made  for  her  by  the  will  includes  her  dower,  and  is  there- 
fore tantamount  to  a  provision  in  addition  to  dower,  and  en- 
titles her  to  bold  the  dower  interest  freed  from  the  claims 
of  testator's  creditors.  2nd.  She,in  fact, accepted  and  en-' 
joyed  the  provision,  though  she  never  made  the  statutory 
election  in  court.     3rd.     She  was  never  cited  to  appear   ia 
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court,  and  died  within  the  time  allowed  for  that  purpose. 
What  would  be  our  holding  as  to  the  effect  of  the  widow's 
non-election  in  a  case  where  either,  or  any  of  those  cir- 
cirumstances  should  be  wanting,  we  do  not  at  present  un- 
dertake to  say.'' 

We  understand  from  this,  that  the    effect  of  a   non-elec 
tion  in  court,  in  a  case   like   the   present,  where  there    was 
not  an  election  in  fact,  is  not  decided. 

In  a  case  like  that  before  this  court,  where  the  fact  of  an 
election  by  conduct  and  acts,  is,  to  say  the  least,  not  clearly 
shown,  but  wheie  the  provision  made  by  the  will  was  clear- 
ly in  addition  to  her  dower,  and  manifestly  better  than  what 
the  law  would  give  ber,  we  would  greatly  hesitate  to  hold 
that,  even  if  the  will  had  been  probated  in  her  life-time, 
and  she  duly  cited,  but  by  some  casualty  had  been  prevented 
from  an  election  in  court,  she  would  be  deprived  of  the  pro- 
vision made  for  her  by  the  will,  and  be  remitted  to  her 
rights  as  a  widow,  under  the  statute.  But  the  case  before 
ns  is  much  stronger  in  favor  of  the  defendants  than  the  one 
supposed.  Here  the  will  had  not  been  probated  at  the  time 
of  her  death.  She  had  no  opportunity  to  make  her  election. 
The  will  made  a  provision  for  ^er  much  greater  than  her 
share  as  a  widow  under  the  law  would  have  been.  The  stat- 
ute makes  no  provision  that  in  such  a  case  she  shall  simply 
take  her  statutory  rights.  The  sections  quoted,  only  pro- 
vide for  this  in  case  the  will  is  probated,  and  she  is  cited, 
and  fails  for  one  year  to  mflke  her  election  in  court.  As 
there  is  no  provision  that  in  case  she  dies  before  the  pro- 
bate of  the  will,  that  the  effect  should  be  the  same,  we  think 
that  it  does  not  have  such  effect,  but  that  the  provision 
made  for  her  by  the  will  stands. 

We    hold  therefore,  that    bn    the  death   of   Mrs.  Barron 

intestate,  she  held  the  title  to  this  land  in   fee,  and   that   it 

descended  to  her  eight  children,  and  that  the   plaintiff    has 

no  interest  therein. 

John  Coffee^  for  Plaintiff. 

Chas.  J,  Hunt,  Von  Seggern.Phares  &  DeWald,  contra. 
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(Third  Circuit— Hancock  Co., O., Circuit  Court— May  Term,1897.) 

Before  Day,  Price  ani  Norris,  J  J. 
CHARLES  M.  STEEL  v.  JOHN  F.  POGUE,    et  al. 

Title  by  delinquent  tax  sale— Strict  compliance  with  statutory  re- 
quirements necessary — 

To  aooomplish  a  valid  sale  of  lands  or  lots,  at  (ielinquent  tax 
sale,  so  as  to  vest  the  legal  title  in  the  purchaser,  it  is  essen? 
tial  that  all  the  requirements  of  the  statutes  with  reference 
to  the  proceding  of  levying  and  collecting  taxes,  be  strictly 
followed  by  all  officials  having  any  duty  to  perform  in  re- 
lation thereto. 

Same — • 
A  failure  to  comply  with  any  one    of    such    statutory    require- 
ments, is  an  irregularity  that  will  invalidate  the  sale. 

Invalid  tax  sale^What  purchaser  i^  entitled  to- 
After  two  years  from  the  day  of  such  tax  sale,  the  provisions  of 
sec.  2880,  B.  S.  apply  an  govern ;  and  in  such  situation,  the 
purchaser  at  an  invalid  tax  sale  is  only  entitled  to  recover 
against  the  owner  of  such  land  or  lot,  the  aggregate  sum  of 
the  original  purchase  and  taxes  subsequently  paid,  with  in- 
terest thereon  from  the  date  of  payment  but  no  penalty  and 
noTcosts  incurred  in  the  sale. 


Appeal  from  the  Court  of  CommuD     Pleas    of   Hancock 
connty. 

Day,  J. 

Plaintiff  s  action  is  to  procure  an  order  of  the  court  quiet- 
ing bis  title  to  certain  real  estate,  described  in  the  petition, 
as  against  the  adverse  claims  of  the  defendant  Pogue.  As 
a  defense,  and  for  a  cross-action  entitling  him  to  affirmative 
relief,  defendant,  Pogue,  asserts  title  and  right  of  posses- 
sion of  the  said  real  estate  in  himself  bj  virtue  of  an 
auditor's  deed  therefor,  of  date  January  17,  1895,  based 
on,  as  he  asserts,  a  valid  proceeding  and  sale  to  him,  at  a 
delinquent  tax  sale  duly  made  on  the  17th  of  January, 
1893.  Defendant  shows  that  at  the  last  named  date  he  paid 
the  taxes,  interest  and  penalty  then  due  thereon  and  unpaid, 
in  the  sum  of  $600.00,  and  has  since  paid  current   taxes  in 
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the  aggregate  sam  of  S177.00.   That  after  the  expiration  of 
two  years  from  the  day  of  sale,  the  owner   not   having   re- 
deemed the  said  land,  the  auditor  of  the  connty  duly  execat- 
ed  and  delivered  to  him,  a  proper  deed,  conveying  the  said 
real  estate,  which  deed  was  doly  accepted,  filed  for   record, 
and  recorded.     Defendant  asserts  the  validity   of  the   said 
sale  and  deed,  and  claims  to  have  the  legal  title   and    right 
of  possession  to  the  said  real  estate  by   virtae    thereof,  and 
prays  in  the  alternative:  First,  a  jndgmeot  establishing  the 
validity  of  his  title  and  right  of  possession;  and  if  that  can- 
not b()  properly  done,   then,  second,  that  the  said   lands  be 
ordered  sold  on  bis  tax  lien,  and  oat  of  the  proceeds,  he  be 
paid  tbe  several  sums  paid  by  him  as  taxes,  etc.,   with  pen- 
alty and  interest  thereon    according  to   law,    and   also   any 
sams  paid  by  him  as  costs  and  expenses  of  the  sale  and  trans- 
fer on   the  duplicate,  in  all  a  total  sum  of   $1125.00.   In    a 
reply  the  plaintiff  specifically  admits    the    non-payment   of 
taxes — the  sale  at  delinquent  tax  sale  toPogue,and  the  sub- 
sequent payment  of  taxes  by  him    in  the  sums   stated;   the 
failure  of  tbe  owner  to  redeem;  the  execution    and    delivery 
of  the  deed  by  tbe  auditor,  and  its  record;  but   denies   the 
regularity  of  the  proceedings  leading  up  to  the  sale,  and  the 
validity  of  the  sale  and  the  eflSciency  of  the   auditor^s  deed 
to  cast  title  in  Pogue.     It  is  conceded  there  is  an    amount 
due,  as  stated,  on  account  of  the  sale   and    the   subsequent 
payment  of  taxes  and  lawful  interest  thereon;  but    it   is  de- 
nied that  Pogue  is  entitled  to  payment  of  any  penalty  at  all, 
or  re-payment  of  any  expense  for   certificates,  transfers   or 
other  expenses  incurred  in  the  matter. 

While  there  is  an  issue  of  fact  arising  on  tbe  claimed 
validity  of  the  tax  sale  and  the  eflSciency  of  the  tax  deed  to 
cast  title  on  the  purchaser,  yet  it  is  conceded  as  a  fact  that 
an  official  having  a  duty  in  connection  with  the  levy  and 
collection  of  taxes,  the  county  treasurer  perhaps  omitted 
to  do  a  necessary  thing,  neglected  to  make  and  enter  on  the 


VOL.  XV.  CIRCUIT  COURTS  OF  OHIO.  151 

Steel  V.  Pogue  et  al. 

* 

record  a  certain  certiGcate  required  by  the  law  to  be  made 
and  entered;  and  so  there  are  no  disputed  facts  in  the  case. 
The  parties  are  in  agreement  as  to  what  the  facts  are,  and 
the  issues  arising  and  over  which  they  are  at  variance,  are 
questions  of  law  pure  and  simple.       And  the  questions  are: 

1.  Is  an  auditor's  deed  for  lands  sold  at  a  delinquent  tax 
sale,  where  the  antecedent  proceeding  is  def^tive — where 
all  the  requirements  of  the  statute  have  net  been  complied 
with — valid  and  effective  to  cast  the  legal  title  thereof  on 
the  purchaser  at  such  sale?  If  not,  and,  in  lieu  of  such 
paramount  title,  the  purchaser  has  acquired  the  right  and 
lien  of  the  state  on  the  land,  for  the  payment  of  taxes,  then, 

2.  Has  such  purchaser  a  legal  right  to  exact  and  collect  a 
penalty  of  twenty-five  per  centum,  or  any  penalty,  on  the 
original  purchase  money  and  taxes  subsequently  paid,  and 
any  expense  incident  to  the  piirchase? 

1.  That  irregularity  and  neglect  to  take  all  the  prelimin- 
ary steps  required  by  the  statute  in  the  proceeding  leading 
up  to  and  culminating  in  a  delinquent  tax  sale,  will  render 
the  sab  invalid  and  ineffectual  to  transfer  the  legal  title  to 
the  purchaser,  is  not  an  open  question  in  this  state.  The 
proposition  is  stare  decisis.  All  the  decisions  of  all  the 
courts  on  that  question,  are  of  the  purport  and  substance, 
that  any  irregularity  or  defect  in  the  antecedent  proceeding 
— any  neglect  or  omission,  even  if  quite  technical,  if  it 
amounts  to  a  substantial  departure  from  the  strict  provisions 
of  the  statute,  is  held  to  render  the  proceeding  and  sale  de- 
fective and  invalid  as  a  sale.  It  is  also  well  settled  that  a 
purchaser  at  an  invalid  tax  sale,  acquires  no  title  to  the  real 
estate  sold  as  against  the  bolder  of  the  legal  title,  but  by 
express  provision  of  the  statute  does  acquire  all  the  rights 
of  the  state  to  enforce  payment  of  taxes,  and  a  lien  on  the 
property  sold  to  secure  the  repayment  of  the  purchase 
money  and  taxes  subsequently  paid,  with  such  interest, 
penalty  and  expense  as  the  statute  provides.     The  conceded 
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fact,  of  omission  to  make  and  enter  on  record  a  required 
certificate,  settles  the  one  issue  in  this  case  in  favor  of  the 
plaintiff.  The  proceeding  was  irregular  and  defective,  and 
the  sale  manifestly  invalid,  so  that  the  auditor's  deed  made 
in  pursuance  thereof,  was  inefficient,  and  conveyed  no  title 
to  the  purchaser. 

2.  Has  the  purchaser  at  an  invalid  tax  sale,  having  there- 
by acquired  the  rights  of  the  state  to  collect  taxes,  in  that 
particular  case,  a  legal  right  to  exact  and  collect  a  penalty 
on  the  original  purchase  money  and  taxes  subsequently 
paid, and  also  the  expenses  or  costs  incident  to  the  purchase? 
The  answer  to  this  question  must  necessarily  be  in  the  alter- 
native. In  some  circumstances  and  conditions,  yes;  in 
others,  no;  the  proper  answer  depending  altogether  upon 
the  provisions  of  the  statute  touching  the  matter,  consider- 
ed and  applied  in  connection  with  the.  peculiar  facts  in  each 
particular  case;  and  an  affirmative  answer  in  every  case  de- 
pending upon  the  presence  of  the  material  fact  that  the 
holder  of  the  legal  title  is  seeking  to  redeem  his  lands  from 
such  tax  sale.  Sec.  2890  Rev.  Stat,  provides  that  lands  sold 
at  delinquent  tax  sale  may  be  redeemed  by  the  owner,  and 
fixes  the  time  within  which  redemption  must  be  made,  at 
two  years  from  the  day  of  sale.  After  the  expiration  of 
such  two  years,  there  is  no  provision  of  law  enabling  owners 
to  redeem,  as  matter  of  right.  After  such  time,  it  seems, 
the  purchaser  is  entitled  to  a  deed  for  the  lands  purchased, 
and  the  owner  has  only  the  chance  of  regaining  his  prop- 
erty if  a  valid  sale  has  not  been  accomplished.  Section 
2891  Rev.  Stat,  provides  for  a  penalty  and  costs  as  follows: 

''Any  person  desiring  to  redeem  any  land  or  town  lots  sold 
at  delinquent'sale,  may  do  eo  within  one  year  from  and  after 
the  sale  thereof,  by  depositing  with  the  county  treasurer, 
upon  the  certificate  of  the  auditor,  an  amount  of  money 
equal  to  that  for  which  such  land  or  lot  was  sold  and  the 
taxes  subsequently  paid    by    the    purchaser,  together    with 
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interest  and  fifteen  per  centum  penalty  on  the  whole  amount 
paid,  including  costs,  and  one  dollar  to  pay  the  expense  of 
advertising  as  provided.'' 

After  the  expiration  of  one  year,  and  before  the  expira- 
tion of  two  years,  the  same  section  2891,  provides,  the 
owner  may  make  a  deposit  with  the  treasurer,  upon  the 
certificate  of  the  auditor,  of  an  amount  of  money  equal  to 
the  amounts  paid  by  the  purchaser,  with  interest  and  twen- 
ty-five per  centum  penalty  on  the  whole  amount  paid,  in- 
cluding costs,  and  one  dollar  for  cost  of  advertising  as 
provided. 

It  will  be  observed,  the  penalty  and  costs  paid  on  the 
purchase  for  certificates  and  transfers,  contended  for  by 
Pogue,  are  provided  for  by  section  2891,  just  quoted  from, 
but  only  in  case  the  owner  seeks  to  redeem  his  lands  or  lots 
within  the  two  years  provided  for  such  redemption  by  sec. 
2890;  and  not  under  any  other  circumstances.  In  this  case, 
the  owner  did  not  seek  or  attempt  to  redeem,  but  allowed 
the  law  to  take  its  course,  he  assuming  the  risk  of  loos- 
ing his  entire  estate  if  the  tax  sale  happened  to  be  not  in- 
valid; so  it  would  seem  the  provisions  of  sec.  2891,  do  not 
apply,  or  in  any  way  refer  to  the  facts  we  have  here,  and 
cannot  be  made  available  by  defendant.  In  case  the  sale 
is  invalid  by  reason  of  irregularity  in  the  proceeding  lead- 
ing up  tc  it,  the  rights  of  the  owner  and  purchaser  are  de- 
fined and  regulated  by  another  and  different  section  of  the 
statute.      Section  2880,  Rev.  Stat,  provides: 

"Upon  the  sale  of  any  land  or  town  lot  for  delinquent 
taxes,  the  lien  which  the  state  has  thereon  for  taxes  then 
due  shall  be  transferred  to  the  purchaser  at  such  sale; 
and  if  such  sale  should  prove  to  be  invalid  on  account  of 
any  irregularity  in  the  proceeding  of  any  officer  having 
any  duty  to  perform  in  relation  thereto,  the  purchaser 
at  such  sale  shall  be  entitled  to  receive  from  the  pro- 
prietor of  such  land  or  lot  the  amount  of  taxes,  interest  and 
penalty    legally  due  thereon  at  the  time  of  such    sale,  with 


154  CIRCUIT  COURTS  OF  OHIO.  vol.  xv. 


Steel  V,  Pogue  et  al. 


iDterest  thereon  from  the  time  of  payment  thereof,  and  the 
amount  of  taxes  paid  thereon  by  the  purchaser  subse- 
quent to  such  sale;  and  such  land  or  lot  shall  be 
bound  for  the  payment  thereof." 

This  section  fixes  and  defines  the  rights  of  a  purchaser  at 
a  delinquent  sale  and  the  liabilities  of  the  owner  of  the  land 
sold,  in  case  the  sale  is  invalid  by  reason  of  irregularity; 
while  sec.  2891,  providing  for  paymentof  penalty  and  costs 
in  addition  to  the  taxes  actually  paid,  with  interest,  fixes 
and  defines  the  rights  and  liabilities  of  the  purchaser  and 
owner  when  the  owner,  within  the  time  fixed  by  sec.  2H90, 
seeks  to  redeem  his  land  from  a  delinquent  sale.  Clearly, 
we  think,  the  provisions  of  sec.  2880  are  applicable  and 
govern  in  the  case  before  us,  and  it  appearing  the  sale  is  in- 
valid by  reason  of  irregularity,  it  follows  the  defendant  is 
only  entitled  to  receive  such  sums  in  re-payment,  as  is  pro- 
vided by  it.  The  provisions  of  the  section  are  very  plain 
and  explicit,  and  no  doubt  can  possibly  arise  as  to  what  the 
rights  of  the  defendant  are;  he  can  only  recover  back  the 
money  paid  by  him,  with  interest  from  the  date  of  its  pay- 
ment. This  view  has  been  enforced  by  the  supreme  court 
a  number  of  times;  first,  in  the  case  of  Johnson  v.  Stewart, 
29  Ohio  St.,  498.      In  that  case  the   supreme   court    says: 

''A  purchaser  at  an  invalid  tax  sale  can  only  recover  from 
the  owner,  or  enforce  a  lien  against  the  land  for  the  taxes 
paid,  with  interest,  and  without  penalty." 

This  holding  was  approved  and  followed  in  Younglove 
V.  Hackman,  43  Ohio  St.,  69.  This  ruling  has  not  been 
reversed  or  modified,  but  has  been  approved  and  followed 
in  still  later  decisions  by  the  supreme  court. 

On  the  authority  of  sec.  2880  Rev.  Stat.,  and  the  deci- 
sions of  the  supreme  court  noted,  we  bold  the  defendant 
is  entitled  to  receive  from  the  plaintiff,  the  amount  of  the 
original  purchase,and  taxes  subsequently  paid,  with  interest 
from    the  date  of  payment,  but  no  fees  for  certificates   or 
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transfers,  and  no  penalty.  The  amoaQt  may  be  ascer- 
tained, and  when  discharged  by  plaintiff,  there  may  be  a 
decree  entered  quieting  plaintiff's  title  as  against  all 
claims  of  the  defendant.  If  not  paid  within  a  short 
time,  an  order  of  sale  may  issue. 

Jason  Blackford  &  Byal,  for  Plaintiff, 

J,  A,  &.  E.  V.  BopCi  for  .Defendant. 


(Second  Circuit— Montgomery  Co.,   O..    Circuit  Court— Diec.  1897.) 

Before  Shearer  C.  J.  and  SuDjmere  and  WIIsod,  J  J. 
MADISON  MUNDY'S  EXECUTORS  v.  BERNICB  M.  MUNDY  et  al. 


Will — Revocatiwi  by  subsequent  vutrriage, 
1.  The  common    law  rule  that  marriage  alone  does  not  revoke  a    will 
of  the  husband  made  before  marriage   is   not   abrogated    in    this 
state  by  reason  of  the  statute  of   descent    making    husband    and 
wife  heirs  to  each  other. 

On  appeal  from  the  Court  of  Common  Pleas  of  Mont- 
gomery county. 

The  facts  necessary  to  the  determination  of  this  case  are 
the  following: 

The  will  of  Madison  Munda},  deceased,  was  admitted  to 
probate  May  29,  1879,  devising  one-half  of  his  real  estate, 
in  trust, to  his  son.  James  M.  Munday.  On  the  2nd  day  of 
May.  1890,  James  M.  Mnnday  executed  his  will,  by  the 
terms  of  which  he  devised  the  whole  of  his  estate  to  his  sis- 
ter, Sarah  Decker,  who  has  since  deceased,  and  her  heirs 
are  made  parties  defendant  in  this  action.  On  the  11th  day 
of  May,  1893,  he  married  the  defendant,  Berenice  M.  Mun- 
day, who  is  now  his  widow,  He  died  September  19,  1893, 
without  issue,  and  without  making  any  provision  for  bis 
wife.  His  will  was  admitted  to  probate  September  25, 
1893,  and  the  real  estate,  bequeathed  to  him  by  his  father, 
was  held  in  trust  by  the  executors  of  the  father's  estate,  the 
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rentals  alone,  being  made  payable  to  bim  until  (be  bappen- 
ing  of  some  certain  event.  Botb  the  widow  of  James  M. 
Munday,  and  tbe  beirs  of  SSarab  Decker,  deceased,  claim 
tbe  right  to  receive  tbe  rents  from  said  real  estate.  Tbe  ex- 
ecutors of  Madison  Munday,  deceased,  bring  this  action  un- 
der sec.  6202,  Rev.  Stats.,  asking  to  be  instructed  concern- 
ing tbe  administration  of  their  trust  in  that  behalf.  Tbe 
only  question  involved  is,  whether,  under  tbe  circumstances, 
tbe  marriage  of  James  M.  Monday,  after  tbe  execution  of 
bis  will,  revoked  tbe  same. 

A  decree  was  rendered  in  the  common  pleas  court,  in 
favor  of  the  heirs  of  Sarah  Decker,  deceased.  The  widow, 
Berenice  M.  Munday,  appeals. 

A.  W,  Kumlcj',  for  appellant,  cites  Tyler  v.  Tyler,  19 
111.,  151;  Board  of  Foreign  Missions  v.  Nelson,  72  Do., 
56e5;  Duryea  v.  Dnryea,  85  Do.,  50;  Brown  v.  Scherrer, 
5  Col.  App.,  255;  77  N.  C,  435;  Sneed  v.  Ewing,  5  J.  J. 
Marsh,  4(50;  Garret  v.  Dabney,  27  Miss.,  335;  Tiedman 
on  ReaKProp.,  sec.  888;  Swan  v.  Hammond,  138  Mass., 
45;  Stokes  v.  O'Fallen,  2  Mo.,  29;  Doyle  v.  Doyle,  50 
Ohio  St.,;^330;;37  W.  L.  B.  205,  306,  327,  344,  364. 

Kennedy  &  Mun(/ri\  for  appellees,  cite,  1  Jarman  on 
Wills,  (5th  Ed.)  270;  20  Encyc.  of  Law,  316;  Hoitt  v. 
Hoitt,  63];N.  H.,  476;  Bowers  v.  Bowers,  53  Ind.,  430;  Re 
Estate  of  Hulett  (Minn.  Supreme  Court);  34  L.  R.  A., 384; 
Goodsell's^Appeal,  55  Conn.,  171;  Morgan  v.  Davenport, 
60  Texas,^230;  Fuller  v.  Coates,  18  Ohio  St.,  350. 

Wilson,  J. 

At  common  law  the  rule  is,  marriage  and  the  subsequent 
birth  of  a  child,  amount  to  a  revocation  of  a  will  of  the  hus- 
band made  before  marriage;  but  that  a  subsequent  marriage, 
or  the  birth  of  a  child,  is  not  a  revocation — they  must  con- 
join. This  rule  was  taken  from  tbe  Civil  Law,  based  upon 
*'a  presumed  alteration  of  the  intention  of  the  testator  aris- 
ing from  the  occasion  of   new    moral  duties."     But  in    the 
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case  of  Doe  d.  LaDcasbire  v.  Lancashire,  5  Term  Rep.,  49, 
Lord  KeoyoD  says: 

"'Perhaps  the  foandatioD  of  the  principle  is  not  so  much 
an  intention  to  alter  the  will  arising  from  these  circum- 
stances happening  afterwaids,  as  a  tacit  condition  annexed 
to  the  will  itself,  at  the  time  of  making  it,  that  the  party 
does  not  intend  it  should  take  effect  if  there  should 
be  a  total  change  in  the  relations  of  the  family." 

In  the  case  of  Rush  v. Wilkin, 4  Johnson's Ch.,506,Chan- 
cellor  Kent  says: 

'"The  claim  of  the  wife  to  the  benefit  of  this  presump- 
tion in  the  case  of  a  devise  of  land,  is  admitted  not  to  be 
very  strong,  because,  if  she  was  let  in,  the  land  would 
still  descend  to  the  heir,  and  the  law  has  secured  to  her, 
in  every  event,  a  provision  for  life,  out  of  the  real  es- 
tate. Her  claim  to  a  provision  from  the  personal  estate, 
rests  on  higher  ground,  for  in  respect  to  that  portion  of  her 
husband's  property,  sbe  is  left  entirely  at  the  control  of  his 
will  and  pleasure;  but  her  pretension  is  here  also  weakened 
from  the  consideration  of  the  provision  by  dower,  which  the 
common  law  has  already  secured  to  her.'' 

These  conditions  have  been  modified  by  statute, 
in  this  state,  to  the  extent  that  the  wife  is  now  the  heir  of 
the  husband,  both  as  to  real  estate  and  personal  property, 
when  there  are  no  children,  or  their  descendants,  surviv- 
ing; preserving  to  her  only,  the  right  of  dower,  if  there  be 
children.  Provision  is  also  made  for  her  out  of  the  per- 
sonal estate  of  the  husband,  consisting  of  a  year's  support, 
and  one-half  of  the  first  four  hundred  dollars,  with  one- 
third  of  the  remainder,  after  the  debts  are  paid;  also  her 
homestead  and  other  exemptions. 

The  question  is,  whether,  under  the  law  as  thus  modified, 
and  by  reason  of  such  modification,  the  common  law  rule, 
that  subsequent  marriage  alone,  does  not  revoke  a  will  of 
the  husband,  is  abrogated. 

In  Tyler  v.  Tyler.  19  111.,  151,  it  is  held: 
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'*Id  Illinois,  where  the  statute  makes  the  husband  and 
wife  heirs  to  each  other  when  there  is  no  child  or  descend- 
ant of  a  child,  in  the  absenco  of  facts  arising  subsequent 
to  marriage,  showing  an  intention  to  die  testate,  a  revoca- 
tion of  a  will  made  by  a  husband  prior  to  his  marriage, 
by  which  he  disposes  of  his  whole  estate,  without  making 
any  provision  in  contemplation  of  the  relations  arising 
out  of  his  marriage,  will  be  presumed.'* 

No  reason  is  given  for  the  rule,  in  this  case,  other 
than  the  change  in  the  statute  of  descent,  making  the  wife 
the  heir  of  the  husband.  The  law.  of  the  case,  how- 
ever, was  twice  subsequently  attacked,  in  the  supreme 
court  of  that  state,  and  the  court  as  often  refused  to  re- 
consider it,  for  the  reason  that  it  had  become  a  rule  of 
property,  and  further,  it  having  since  been  incorporated  in- 
to the  statute  law  of  the  state,  a  reversal  would  only  have  a 
retroactive  effect.  The  American  Board  of  Foreign  Mis- 
sions V.  Nelson,  72  111.,  564;  Duryea  v.  Dniyea,  85  111., 
60. 

In  the  case  of  Swan  v.  Hammond,  18  Mass.,  45,  is  found 

an  obiter  dictum  to  the  effect  that: 

« 

''Marriage  alone,  in  the  case  of  a  man  or  woman,  would 
seem  to  be  a  sufficient  change  in  condition  and  circum- 
stances to  cause  an  implied  revocation  of  a  will  previously 
made.  A  will  made  before  marriage,  and  taking  effect 
after  marriage,  must  take  effect  in  a  very  different  man- 
ner from  that  in  the  mind  of  the  testator  when  the  will 
was  made.  The  rights  of  the  husband  or  wife,  must 
greatly  modify  its  provisions,  and  it  can  hardly  be  sup- 
posed, that  an  unmarried  person  would  make  the  same 
will  he  or  she   would    make    after    marriage." 

This    would  seem  to  be  a  wholly  inadequate  ground  upon 

which  to  raise  the  implication,  that  a  will,  devising  real 
estate  in  this  state,  should  be  revoked  by  marriage  alone. 
The  only  effect  of  marriage  upon  the  devise,  would  be  to 
burden    it    with  the   right   of   dower,  and   the   law  places 
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this  incumbrance  upon  the  devise,  whether  the  will  be 
made  before,  or  after  marriage.  There  is,  therefore,  no 
cogent  reason  why  the  will  should  be  changed  after  mar- 
riage, unless  it  be  intended  to  change  the  devise.  The 
statute  law  of  this  state,  does  not  undertake  to  change  the 
devise  directly,  by  a  limitation  put  upon  the  power  of 
testamentary  disposition  after  marriage,  and  it  would 
seem  to  follow,  that  it  should  not  be  done  indirectly,  by 
an  implied   revocation   of   his  will,  because  of  marriage. 

In  the  case  of  Brown  v.  Scherrer,  5  Col.  App.,  255,  it 
is  held:  ''Marriage,  although  without  issue,  operates  in 
this  state  to  revoke  a  will."  This  case,  however,  is  distin- 
guishable from  the  case  at  bar,  by  reason  of  the  statutory 
limitation  upon  the  right  of  either  the  husband  or  the  wife, 
to  make  a  testamentary  disposition  of  an  aliquot  part  of  his 
or  her,  real  estate,  as  against  the  right  of  inheritance  in  the 
other.  And,  inasmuch  as  the  will,  made  before,  is  destruc- 
tive of  this  right,  it  is  held  to  be  revoked  by  the  marriage, 
in  order  that  the  right  may  be  protected.  The  court  sup- 
ports this  conclusion  by  the  argument,  that  in  England,  a 
will  made  before  marriage,  is  revoked  as  to  realty  only 
when  a  male  heir  is  born,  who  can  inherit  under  the  law  of 
primogeniture,  and  in  that  event,  the  father  not  having,  the 
power  to  defeat  the  statutory  right  of  inheritance,  the  will 
is  revoked  ex  necessitate. 

So,  in  the  case  of  Garrett  v.  Dabney,  27  Miss.,  835,  un- 
der the  married  woman's  act  in  that  state,  which  secured 
to  the  husband  an  estate  in  fee,  if  the  wife  died  without  is- 
sue, her  will  made  before,  was  held  to  be  revoked  by  mar- 
riage, because  it  deprived  her  of  the  power  to  change  her 
will,  which  was  obnoxious  to  her  husband's  right  in  the 
real  estate,  vested  at  the  time  of  marriage.  Under  the  stat- 
utes of  Ohio,  the  power  of  the  husband  to  dispose  of  his 
real  estate,  is  the  same  after  marriage  as  before,  leaving  to 
the    wife  only  the  statutory  right  of  dower,  which    attaches 
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in  any  event.     The  sacne  reason  for    revocation,    therefore, 

because  of  marriage,  does  not  exist  in  this  state. 

In  37  W.  L.  B.,  pp.  265  et  seq.,  is  a  series  of  articles  on 

thesabjectof  common  law  and  statutory  revocation  of  wills, 

by  marriage,  by  birth  of  child,  by    both,  written  by  E.    J. 

Marshall,  of  the  Toledo  Bar,  in    which    the  writer   collates 

the  authorities  on  the  subject,  and  reaches  the   conclusion, 

that  the  reason  for  the  common  law  rule,  that  marriage  and 

birth  of  a  child  are  both  necessary  to  a  revocation,  no  longer 

exists  in  Ohio.     The  other  authorities,  cited  by  appellant's 

counsel,  do  not  present  any  new  or  additional  phase  of   the 

question. 

In  Connecticut,  where  by  statute  the  wife  inherits  as  heir 

to  her  husband,  it  was  held  in  Goodsell's  appeal  from  Pro- 
bate, 55  Oonn.,  171,  that  ^*A  will  is  revoked  by  marriage 
and  the  birth  of  a  child,  but  not  by  marriage  alone.'* 
Citing,  IRedfield  on  Wills.  (4th  Ed.,)  298;  Brush  v.  Wil- 
kins,  4  Johns.  Ch.,  506;  Warner  v.  Beach,  4  Gray,  162; 
Jarman  on  Wills,  (5th  Am.  Ed.,)  272.  To  the  same  efiFect 
are  Hoitt  v.  Hoitt,  63  N.  H.,  475;  Bowers  v.  Bowers,  55 
Idd.,  430,  which  are  well  considered  cases. 

In  the  case  of  Re  Estate  of  Hulett,  (Minnesota  Supreme 
Court),  34  L.  R.  A.,  384,  it  is  held:  *'The  fact  that  under 
our  statutes  a  wife  may  inherit  from  her  husband,  has  not 
changed  the  common  law  rule  that  the  will  of  a  man  is  not 
revoked  by  the  subsequent^marriage  alone,  without  the  birth 
of  issue."  This  case  would  seem  to  be  directly  opposed  to 
Brown  v.  Scherrer,  supra.  The  same  statutory  provisions 
as  to  inheritance  by  the  wife  from  the  husband,  and  a  sim- 
ilar limitation  of  the  testamentary  power  of  the  husband,  as 
against  the  wife's  right  of  inheritance,  are  found  in  each 
case;  so  that  the  cases  can  not  be  reconciled  or  distinguish- 
ed, on  principle.  In  Re  Estate  of  Hulett,  all  the  statutory 
provisions,  changing  the  relations  of^husband  and  wife,  as 
touching  their  effect  on  the  common  law"'rule  of  revocation, 
are  made  to  yield  to  the  argument,  that, 


VOL.  XV.  CIRCUIT  COURTS  OF  OHIO.  131 

MuDdy's  £xecutor8  v.  Mundy  et  al. 

''The  main  reason  wby,  at  common  law,  marriage  and 
the  birth  of  issue  were  deemed  sacb  a  change  in  the  con- 
ditions  or  circumstances  of  the  husband,  as  would  work  an 
implied  revocation  of  his  prior  will,  was,  that  otherwise, 
bis  issue  would  be  wholly  unprovided  for, — a  thing  which 
was  not  to  be  supposed  to  have  been  in  the  contem- 
plation of  the  testator;  whereas,  under  our  statute,  and 
we  assume  without  special  examination  under  the  stat- 
utes of  those  states  in  which  the  decisions  cited  were  ren- 
dered, even  if  the  will  stand,  very  liberal  provision  has 
been  made  for  the  widow  independently  of  any  act  of 
the  husband;"  and  '"The  mere  fact  that  she  may  now  un- 
der the  statute  in  certain  contingencies  inherit  from  her 
husband  is  not  sufficient  to  warrant  us  in  holding  that  the 
common  law  rule  has  been  so  changed,  that  marriage  alone, 
is  such  a  change  of  condition  or  circumstances,  as  will  work 
an  implied  revocation  of  the  prior  will  of  the  husband." 

This  question,  however  must  be  determined  largely  by 
the  piovisions  of  the  statute  law  in  Ohio.  It  is  the  province 
of  the  legislature,  and  not  of  the  courts,  to  change  the  rule 
of  the  common  law.  The  question,  therefore,  is  whether 
or  not  such  legislative  intent  can  be  gathered  from  the  stat- 
utes effecting  the  numerous  changes  in  the  relations  of  hus- 
band and  wife.  In  England  and  many  of  the  states,  it  is 
expressly  provided  by  statute,  that  marriage  alone,  shall  re- 
voke a  will.  There  is  no  such  express  provision  in  the  stat- 
ute law  of  Ohio.  That  being  so,  sec.  5953,  Rev.  8tat., 
which  provides  in  what  manner  a  will  may  be  revoked, 
would  seem  to  be  exclusive.'  The  revocations  implied  by 
law,  included  in  the  saving  chuse  of  that  section,  must  be 
held  to  be  such,  and  such  only,  as  were  recognized  at  com- 
mon law,  at  the  time  the  statute  was  enacted.  Hence,  we 
have  not  only  the  absence  from  the  statutes  of  the  express 
provision  found  in  other  states,  that  marriage  alone  shall 
revoke  a  will,  but  a  provision,  which  by  its  terms,  must  be 
held  to  exclude  a  revocation  upon  that  ground.  It  is  sig- 
nificant also,  that  sec.  5959,    Rev.     Stat.,  which    provides. 
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when  revocation  by  the  birth  of  a  child  shall  take  effect, 
does  not  deem  subsequent  marriage  of  sufficient  importance 
to  be  mentioned  as  a  constituent  part  of  the  cause  of  revo- 
cation; and  that  sec.  5961  provides,  that  revocation  shall 
not  take  place  by  reason  of  the  birth  of  a  child,  if  the  tes- 
tator have  a  child,  or  children,  at  the  time  the  will  is  ex- 
ecuted. The  policy  of  the  law  seems  to  be  to  limit,  rather 
than  to  enlarge,  the  rule  of  revocation.  Sec.  5958,  Hev. 
Stat.,  provides:  '^A  will  executed  by  an  unmarried  woman, 
shall  not  be  deemed  revoked  by  her  subsequent  marriage;" 
and  this,  notwithstanding  the  statute  of  descent,  makes  the 
husband  the  heir  of  the  wife  under  the  same  circumstances, 
as  under  which  the  wife  is  made  the  heir  of  the  husband. 
To  say  that  by  implication,  a  subsequent  marriage  will  re- 
voke the  husband's  will,  for  the  reason  that  sho  is  his  heir, 
in  the  face  of  the  provision  that  it  will  not  revoke  the  wife's 
will,  he  being  her  heir,  is  to  establish  an  inequality  between 
them,  which  is  repugnant  to  the  whole  trend  of  the  statutes, 
making  them  equal  before  the  law.  On  the  other  hand,  to 
allow  the  common  law  rule,  that  subsequent  marriage  alone, 
will  not  revoke  the  husband's  will,  to  stand,  is  to  establish 
equality  between  them;  and  this,  we  may  conclude,  was  the 
object  of  the  section,  providing  that  a  woman's  will  shall 
not  be  revoked  by  marriage. 

We  therefore  conclude,  that  the  change  in  the  law  of  de- 
scent, making  husband  and  wife  heir  to  each  other,  under 
certain  contingencies,  does  not  abrogate  the  common  law 
rule.  The  record  does  not  discJose  whether  or  not  all  of 
the  parties  in  interest  are  sui  juris.  The  court  therefore 
has  not  considered  what  effect  the  probate  of  the  will  and 
the  failure  to  contest  the  same  within  the  two  years'  limit- 
ation would  have  upon  the  right  to  raise  the  question  pass- 
ed upon. 

iVe  find  the  right  to  the  rents  in  question  to  be  in  the 
heirs  of  Sarah  Decker,  deceased,  and  a  decree  may  be  en? 
tered  accordingly 
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State  ex  rel.  Monnett,  Attorney   General  v.  McMillan. 

(Second  Circuit— Clark  Co.,  0., Circuit  Court— Dec.  Term,  1897.) 

Before   Shearer  C.  J.,  and  Summers  and  Wilson,  J  J. 

THE  STATE    OF    OHIO    EX  REL.    FRANK    S.    MONNETT, 
ATTORNEY  GENERAL  v.  JAMES  C.   McMlLLAN. 


1.  A  councilman,  during    his  term  of  office,  is  ineligible  to   the 

office  of  member  of  a  board  of  education. 

2.  Section  1717  R.  S.  construed. 


Quo  Wabbanto. 

The  petition  reads  as  follows: 

''Frank  S.  MonDett,  Attorney  General  of  the  state  of 
Ohio,  comes  here  into  court,  and  gives  the  court  to  under- 
stand and  be  informed  that  the  defendant,  James    C.     Mc' 

-  Millau,  is  a  resident  and  elector  of  the  incorporated  village 
of  South  Charleston,  in  Clark  county,  Ohio,  and  has  been 
such  resident  and  elector  thereof  for  more  than  six  years  last 
past:  that  the  said  incorporated  village  of  South  Charleston 
is  dnly  organized  under  the  laws  of  the  state  of  Ohio,  and 
as  such  village  is  dnly  authorized  by  law  to  elect  members 
of  the  village  council,  who  are  duly  authorized  and  em< 
powered  by  law  to  pass  such  ordinances  and  do  all  other 
things  within  their  statutory  power  for  the  regulation, 
management  and  control  and  government  of  such  village. 

''That  said  village  of  South  Charleston  is  located  within 
the  limits  of  the  special  school  district  of  South  Charleston, 
and  is  part  of  the  same,  and  said  special  school  district  in- 
cludes all  the  territory  of  the  incorporated  village  of  South 
Charleston  aforesaid. 

''That  in  pursuance  of  law  and  in  accordance  with  the 
statute,  the  said  incorporated  village  of  South  Charleston, 
on  the  first  Monday  of  April,  1895,  duly  elected  said  de- 
fendant, James  C.  McMillan,  as  a  member  of  the  council  of 
said  incorporated  village  of  South  Charleston,  for  the  period 
of  two  years  next  ensuing,  and  thereupon  the  said  James 
Q.  McMillan  duly  qualified  and  entered  upon  his  duties  as 
such  member  of  council  and  continued  to   hold   such    office 

'  for  said  term  of  two  years:    that   on    the   first   Monday   of 
VOL.  xv.-*12 

[OOPTBIOHT,  1896,  BY  OARL  G.    JAHlf .  ] 
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April,  1896,  while  the  said  James  C.  McMillan  was  then 
acting  as  a  duly  qualified  member  of  the  incorporated 
village  council  of  South  Charleston  as  aforebaid,  he  was  by 
the  quali6ed  electors  of  said  special  school  district  of  South 
Charleston,  elected  to  the  office  of  member  of  the  school 
board  of  such  special  school  district  of  the  incorporated 
village  of  South  Charleston,  for  the  term  of  three  years  next 
ensuing,  and  thereupon  the  said  James  C.  McMillan  assumed 
to  qualify  and  act  in  the  capacity  of  such  member  of  the 
school  board.  That  afterwards,  to- wit,  on  the  first  Monday 
of  April,  1897,  and  at  the  expiration  of  his  term  as  council- 
man for  said  incorporated  village  of  South  Charleston,  he, 
said  James  C.  McMillan,  was  by  the  qualified  electors  of 
said  incorporated  village  of  South  Charleston  aforesaid, 
elected  to  the  said  office  of  member  of  the  village  council  for 
the  full  term  of  two  years  next  ensuing,  and  he  thereupon 
duly  qualified  and  entered  upon  the  duties  of  said  office 
and  is  now  acting  in  such  capacity. 

''The  relator  herein  says  that  James  C.  McMillan  is  now 
the  duly  elected,  qualified  and  acting  member  of  council  of 
the  incorporated  village  of  South  Charleston,  but  that  said 
defendant  James  C.  McMillan  has  usurped  and  unlawfully 
holds  and  exercises  said  office  of  member  of  school  board  of 
said  special  school  district  of  South  Charleston,  and  as  such 
officer  assuilies  to  do  and  perform  all  and  singular  the  duties 
pertaining  to  such  office  as  member  of  school  board  as  afore- 
said under  the  claim  that  he  is  eligible  to  hold  said  office  of 
member  of  the  school  board  while  acting  in  the  capacity  of 
councilman  of  the  incorporated  village  of  South  Charleston, 
duly  elected  and  qualified  as  aforesaid. 

''Relator  further  says  that  said  James  C.  McMillan  was 
at  the  time  of  his  alleged  election  to  the  office  of  member  )f 
school  board, ineligible  to  hold  such  office,  and  is  still  ineligi- 
ble to  act  in  such  capacity. 

"Whereupon  relator  prays  that  the  defendant,  James  C. 
McMillan, be  required  to  answer  by  what  warrant  he  claims 
to  have  used,  to  exercise  and  enjoy  said  office  of  member  of 
school  board  of  special  school  district  of  South  Charleston* 
and  that  he  be  adjudged  not  entitled  thereto,  and  that  judg- 
ment of  ouster  therefrom  may  be  pronounced  against  him 
and  for  all  proper  relief  in  the  premises. 
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The  defendant  demnrsto  said  petition  upon  the  groand, 
that  the  facts  therein  stated  do  not  constitute  a  caase  of  ac- 
tion against  him. 

Sheabeb,  C.  J. 

The  question  presented  by  the  demurrer  is  to  be  determ- 
ined by  the  construction  of  sec.  1717  of  the  Sev.  Stat., 
which  provides,  among  other  things,  that  ''no  member  of 
council  shall  be  eligible  lo  any  other  oflScf*,  or  to  a  position 
on  any  board  provided  for  in  this  title,  or  created  by  law, 
or  ordinance  of  the  council,  except  as  provided  in  the 
seventh  division  of  this  title." 

The  seventh  division  concerns  boards  of  improvements, 
boards  of  administration  and  the  like,  and  in  no  way  affects 
the  question  before  us. 

It  is  argued  that  this  section,  properly  understood,  for- 
bids  the  election  or  appointment  of  a  councilman  to  member- 
ship of  a  board  of  education,  or  to  any  other  board  created 
by  law;  that  boards  of  education  are  created  by  law  and, 
that  therefore  a  councilman  is  not  eligible  thereto. 

For  the  defendant  it  is  insisted  that  his  election  to  the 
school  board  did  not  violate  sec.  1717;  that  the  meaning  of 
the  section  is  that  no  member  of  council  shall  be  eligible  to 
any  other  office,  or  to  any  board  created  by  law  or  ordinance 
of  council — that  is  created  by  law  of  the  council,  or  by 
ordinance  of  council.  That  this  must  be  so  because  the 
offices  are  not  incompatible;  that  they  are  not  within  the 
prohibition  of  section  I8  of  the  Revised  Statutes, nor  do  the 
duties  of  boards  of  education  in  any  way  conflict  with  or 
affect  the  duties  of  municipal  councils. 

It  is  also  claimed  that  sec.  1717  applies  only  to  such 
boards  the  members  of  which  are  selected  or  appointed  by 
council.  * 

At  common  law,  the  acceptance  by  an  officer  of  another 
office  incompatible  with  the  &rBt, ipso  facto  vacated  the  first. 

But  the   appointment   of   a  councilman  to   another  office 
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which  he  is  ineligible  to  fill  is  absolutely  void.  State  ex 
rel.  V.  Kearns,  47  O.  S.,  660.  If,  therefore,  under  the 
provisions  of  section  1717  a  councilman  is  ineligible  to  the 
office  of  nsember  of  a  board  of  education,  the  defendant's 
election  to  that  office  is  void  and  he  should  be  ousted,  and 
it  becomes  unnecessary  to  determine  whether  or  not  the 
offices  are  incompatible. 

The  provision  of  section  1717  now  under  review  was  in- 
troduced into  the[statutejby  an  act  to  amend  the  municipal 
code  passed  April  18,  187()767~07[^L.  69)  and  reads  and  is 
punctuated  as  follows: 

'*No  member  of j|[  council  shall  be  eligible  to  any  other 
office,  or  to  any  position  on  any  board  provided  for  in  this 
chapter,  or  r*reated  by  any  law  or  oidinance  of  council  save 
as  provided  in  chapter  46  of  this  act." 

In  the  present  section  there  is  a  comma  between  the 
worder  '*law'*  and  '^or", [which  is  not  found  in  the  old  sec- 
tion; and  it^is  argued^from  this  circumstance  that  the  legis- 
lature intended^to^confine  the  prohibition  to  boards  created 
by  a  law  or^an  ordinance^passed  by  council;  that  the  comma 
is  an  interpolation  and  should  not  be  regarded  in  the  con- 
struction of  the  new  section. 

Councils  do  not  paes^'^laws**  but  express  their  legisla- 
tive will  by  ordinances  and  resolutions;  and  a  reasonable 
construction  of^the^ language  of  the  original  section  is  that 
the  ineligibility  therein  declared  extends  to  any  board  cre- 
ated by  a  law  of  the^state  or  by  an  ordinance  of  a.  mu- 
nicipal  corporation. 

Doubtless  the  commissioners  of  revision;  in  compliance 
with  the  duty  imposed  upon  them  by  the  act  providing  for 
the  consolidation  and  revision  of  the  statutes,  introduced 
the  comma  into  the  new  section  to  relieve  it  of  any  ambig- 
uity which  might  have  been  supposed  to  exist  in  the  original 
enactment  (72  O.  L.[^87),  and  the  general  assembly  for  the 
same  reason'permittedjthe  comma  to  remain  when    the    re- 
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vision  was  adopted  by  that  body.  With  the  propriety  of  the 
law  we  have  nothing  to  do.  It  is  an  act  which  the  gener- 
al assembly  were  empowered  to  enact — and  thus  the  law  is 
written. 

The  authorities  cited  by  counsel  do  not  seem  to  be  in 
point  and  are  not  helpful  in  the  solution  of  the  question 
herein  connidered. 

We  are  of  opinion,  that  the  defendant  was  ineligible  to 
election  as  member  of  the  board  of  education,  by  reason  of 
his  membership  of  the  council  of  the  incorporated  village  of 
South  Charleston  at  the  time  of  such  election. 

Judgment  of  ouster. 

F.8,Monnett,AitoTney  General, and  Horace  W.Stafford^ 
Prosecuting  Attorney,  for  Relator. 

Marcus  Shoup,  for  Defendant. 


(Eighth  Circuit,  Cuyahoga  Co.,Circuit  Court, —Oct.  Term,  1897.) 

Before   Hale,  Marvin  and    Caldwell,    J  J. 

J.  W.  CALDWELL  v.  THE  BOARD  OF  COUNTY  COMMIS* 
SIONERS  OF  CUYAHOGA  COUNTY  et  al. 

The  act  far  suppression  of  Mob  Violence  unconstittUional. 

1.  The  statute,  92  O.  L.,  136,  for  the  suppreBsion   of   mob   violence 

provides  that  the  party  complaiDing  shall  recover  a   deBoite  sum 
regardless  of  the  actual  damages  he  has  suffered. 

2.  In  so  far  as  the  damages  awarded  by  the  statute  exceed  the  actual 

damages  suffered  by  the  complain ing  party,  the  county  is   taxed 
for  private  interests. 

3.  The  state  has  no  power  to  tax  the  public  for  purely  private    inter- 

ests. 

4.  The  power  of  the  legislature,  under  the  provisions  of  the  constitu- 

tion, to  levy  taxes  is  not  without  limitations, and  such  powers  are 
not  only  grants,  but  limitations. 

Caldwell,  J. 

The  case  of  J.  W.  Caldwell  v.     The    Board    of   County 
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Oommissioners  of  Cuyahoga  county  et  al.  comes  on  error 
into  tbis  court, ^tbe  demurrer  having^been^euBtained  to  the 
petition,  and  final  judgment   entered. 

The  question  arises  under  the  act  found  in  92  O.  L., 
page  136,  an  act  for  tbe  suppression  of  mob  violence. 

The  plaintiff  claims  that  he  was  working  at  the  Brown 
Hoisting  Works  during  the  strike  that  occurred  a  little  over 
a  year  ago,  and  while  so  engaged  in  working,  while  going 
from  the  works,  a  mcb  did  him  personal  violence,  and  he 
brings  his  action  under  this  statute,  to  recover  damages  for 
such  violence.  The  first  section  of  this  act  defines  *^a 
mob,"  and  defines  what  ^'lynching*'  is,  as  follows: 

''That  any  collection  of  individuals,  assembled  for  any 
unlawful  purposes  intending  to  do  damage  or  injury  to  any 
one,or  pretending  to  esercise  correctional  power  over  persons 
by  violence,  and  without  authority  of  law,  shall  for  the  pur- 
poses of  this  act  be  regarded  as  a  'mob',  and  any  act  of 
violence  exercised  by  ihem  upon  the  body  of  any  person, 
shall  constitute  a  'lynching'  '*. 

Serious  injury'"  is  defined  in  section  2. 
The  term  'serious  injury',  for  the  purposes  of   this  act, 
shall  include  any  such  injury  as  shall  permanently  or  temp- 
orarily disable  a  person  receiving  it  from  earning  a  livelihood 
by  manaal  labor." 

Sections. — "Any  person  who  shall  be  taken  from  tbe 
hands  of  the  officers  of  justice  in  any  township  by  a  mob, 
and  shall  be  assaulted  by  the  same  with  bricks,  clubs,  mis- 
sils,  or  in  any  other  manner,  shall  be  entitled  to  recover 
from  the  county  in  which  such  assault  shall  be  made, 
the  sum  of  one  thousand  dollars  as  damages,  by  action  as 
hereinafter  provided." 

Section  4 — (and  the  question  here  arises  largely  on  this 
section): 

"Any  person  assaulted  by  a  mob  and  suffering  lynching 
at  their  hands,  shall  be  entitled  to  recover  of  the  county  in 
which  such  assault  is  made,  the  sum  of  five  hundred  dollars; 
or  if  tbe  injury  received  is  serious,  the  sum  of  one  thousand 
dollars;  or  if  it  result  in  permanent  disability  to  earn  a  liveli- 
hood, the  sum  of  five  thousand  dollars." 
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Section  5  provides  bow  this  money  is  to  be  disposed  of. 
In  certain  cases  it  creates  a  trust  for  the  family, and  specifies 
how  it  shall  be  distribnted. 

Section  6 — "Actions  for  the  recoveries  provided  for  in 
this  act  may  be  begun  in  any  court  having  original  jurisdic- 
tion of  an  action  for  damages  for  malicious  assault,  within 
two  years  of  the  time  of  such  lynching."  That  is  the  limi- 
tation. 

Section  7  provides: 

'^That  when  the  judgment  is  given  by  the  court,  it  is  to 
include  an  order  upon  the  county  commibsioners  or  county 
officers  to  include  that  in  the  next  tax  levy." 

Section  8  provides: 

"Any  person  entitled  to  a  share  in  any  recovery  under* 
this  act  who  shall  consent  to  a  release  or  compromise  of  such 
claim  in  consideration  of  the  payment  of  any  sum  less  than 
the  full  aftount  of  said  recovery,  shall  be  liable  to  indict- 
ment for  a  misdemeanor,  and  punished,  at  the  discretion  of 
the  court,  as  in  other  misdemeanors.*' 

Section  10  provides: 

"The  county  in  which  any  lynching  shall  occur,shall  have 
a  right  of  action  to  recover  the  amount  of  any  judgment 
rendered  against  it  in  favor  of  the  legal  representatives  of 
any  person  killed  or  seriously  injured  by  a  mob,  including 
costs,  against  any  of  the  parties  composing  such  mob.  Any 
person  present  at  such  lynching  shall  be  deemed  a  member 
of  the  mob,  and  shall  be  liable  in  such  action." 

Section  11  provides  for  one  county  recovering  from  an- 
other. 

Section  12  says: 

"That  a  recovery  under  this  act  shall  not  bar  a  prose- 
cution for  homicide  or  assault  for  engaging   therein." 

The  first  question  is  whether  section  4  makes  a  minimum 
amount  that  the  party  can  recover. 

"Any  person  assaulted  by  a  mob  and  su£Pering  lynching 
at  their  hands  shall  be  entitled  to  recover  of  the  county    in 
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, which  such  assault  is  made,  the  sum  of  five  hundred  dol- 
lars; or  if  the 'injury  received  is  serious,  the  sum  of  one 
thousand  dollars;  or  if  it  result  in  permanent  disability  to 
earn  a  livelihood  by  manual  labor,  the  sum  of  five  thousand 
dollars.'' 

We  think  the  court  below  construed  that  section  correctly. 
And  the  court  below  construed  that  section  to  mean  that  if 
a  person  is  assaulted,  he  can  have  five  hundred  dollars,  and 
this  does  not  depend  upon  what  injuries  he  received;  that  if 
any  person  is  assaulted  by  a  mob  and  suffers  lynching  at  their 
bands,  it  means  simply  an  act  of  violence  exercised  by  them 
upon  the  body  of  that  person,  that  is  a  lynching;  then  he 
*!shall  be  entitled  to  recover  of  the  county  in  which  the 
assault  is  made,  the  sum  of  five  hundred  dollars."  That  is 
a  prescribed  minimum  by  this  statute,  we  think.  *'0r  if 
the  injury  received  is  serious,  the  sum  of  one  thousand 
dollars;''  that  is  another  part  of  the  section,  and  the  party 
so  injured  will  recover  that  anyhow,  regardless  of  what  his 
injuries  are. 

It  is  contended  that  the  difference  between  the 
actual  injury  and  what  the  injured  party  is  permitted  here 
to  recover  by  this  statute,  is  a  mere  gift  to  the  party  on  be- 
half of  the  county,  and  that  it  is,  therefore,  levying  or  tax- 
ing the  public  simply  for  private  interests — not  for  public 
good,  but  simply  for  private  interests. 

There  is,  perhaps,  a  moral  obligation,  at  least,  upon  a 
county,  and  it  is  held  constitutional  for  tbe  legislature  to 
determine  whether  or  not  a  county  shall  or  shall  not  respond 
to  a  person  who  loses  his  property  by  mob,or  who  suffers  in 
bis  person  by  a  mob. 

The  legislation  has  been  upheld  where  it  has  been  intro- 
duced in  any  state,  as  to  the  losing  of  property  by  a  mob, 
making  the  county  respond  in  damages  for  the  amount 
of  property  lost.  We  know  of  no  legislation  where  tbe 
county     has     been    made   to  respond    for    any    injury    to 
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persons  such  as  this  act  specifies;  but  the  question  is 
not  before  us  as  to  whether  the  county  may  be  made 
to  respond  in  the  actual  amount  of  damages,  for  we 
have  no  such  law.  But  it  is  contended,  that  all  that  the 
party  receives  above  what  he  has  actually  su£Pered  is  a  gift 
to  the  party,  and  is  taxing  the  people  for  a  private  individual 
to  whom  the  county  owe  no  duty  or  moral  obligation  what- 
ever. The  county,  however,  may  owe  a  moral  obligation, 
and  if  that  moral  obligation  exists,  it  may  be  sufficient  to 
sustain  a  statute;  but  the  moral  obligation  of  the  county  can 
extend  no  further  than  to  the  actual  amount  of  damages 
suffered.  Beyond  that  there  is  no  moral  obligation.  Hence, 
it  is  contended  that  beyond  that,  there  can  be  no  legal  obli- 
gation— there  can  be  no  legal  obligation  created  by  statute, 
and  the  difference  between  the  actual  damage  and  the  mini- 
mum amount  prescribed  by  statute  is  a  mere  gift  to  the 
party  injured.  And  that  is  met  on  the  other  side,  by  sav- 
ing that  in  Ohio  no  legislative  act  is  unconstitutional  unless 
it  is  prohibited  by  the  constitution,  and  there  is  no  prohi- 
bition on  the  taxing  power  of  the  legislature. 

We  refer  to  the  case  of  the  Board  of  Education  against 
The  State,  51  Ohio  St.  page  531.  That  was  a  case  where 
the  legislature  undertook  to  provide  for  the  board  of  educa- 
tion to  pay  a  debt,  which  debt  the  board  of  education  dis- 
puted; and  the  legislature  constituted  itself  a  court  far 
enough  to  decide  whether  the  board  of  education  ought  to 
pay,  and  then  provided  that  the  board  of  education  should 
levy  a  tax  to  pay  it.  The  court  held  that  the  legislature 
had  no  authority,  in  the  first  place,  to  order  the  payment  of 
the  debt  to  a  private  person;  and  in  the  second  place,  to  de- 
termine the  amount  it  should  pay. 

This  determines  both.  It  determines  that  any  person 
who  is  assaulted,  shall  recover  so  much  money.  The  legis- 
lature determines  the  amount  of  damages — the  actual 
amount  of  damages. 
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We  think  the  case  in  51  Ohio  St.  is  decisive  in  this  action; 
that  the  legislature  cannot  proceed  to  legislate  in  this  man- 
ner. 

Suppose  one  individual  had  been  mobbed, and  the  legisla- 
ture had  proceeded  to  find  that  fact,  and  then  required  the 
county  to  levy  a  tax  to  pay  the  individual  five  hundred  dol- 
lars; that  would  bring  the  facts  within  the  case  I  have  cited 
in  the  51  Ohio  St.  But  the  question  is,  whether  or  not 
there  is  a  limitation  upon  the  taxing  power  of  the  legisla- 
ture, in  the  constitution. 

The  supreme  court  in  this  case  cite  a  case  found  in  the 
28  Ohio  St.,  521,  as  follows: 

''That  the  provisions  of  article  12  of  that  instrument," 
(that  is,of  the  constitution)  ''though  they  relate  to  finances 
and  taxation,  are  limitations  upon  rather  than  grants  of 
powers  of  taxation.*' 

•  And  there  is  more  added.  And  that  is  what  Judge  Brad- 
bury in  his  opinion  says  that  the  court  decided  in  this  case 
of  The  Western  Union  Telegraph  Company  versus  Meyer, 
as  I  have  already  stated,  found  in  28  Ohio  St.,  521. 

And  Judge  Bradbury  says  this  is  clearly  established  by 
the  great  weight  of  authority  as  well  as  of  reason,  that  the 
power  is  not  unlimited;  that  in  doubtful  cases  the  courts 
should  not  interfere  with  the  exercise  of  this  legislative  dis- 
cretion, and  that  in  all  cases  the  legislative  determination  is 
entitled  to  great  respect;  but  still,  that  the  power  "is  not 
unlimited  is,  we  think,  clearly  established  by  the  great 
weight  of  authority  as  well  as  of  reason." — State  ex  rel. 
versus  Commissioners,  35  Ohio  St.,  468.  Then  he  cites  27 
Iowa,  28;  19  Wis.,  64;  and  25  Am.  &  Eng.  Ency.  of 
Law,  89  and  90.     Then  he  adds  to  that: 

"The  power  of  taxation  is  given  to  the  general  assembly 
as  an  indispenr^able  means  of  providing  for  the  public  wel- 
fare. Government  could  not  be  carried  on  without  such 
power,  and  the  power  should  be  commensurate  with  the  ob- 
jects to  be  attained ;  but  no  good  reason  can  be  assigned  for 
vesting  it  with  power  to  take  portions,  large  or  small,  of  the 
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property  of  one  or  a  number  of  per80D8,aDd  granting  it  as  a 
benevolence  to  another.  Where  a  legislature  attempts  this, 
directly  or  indirectly,  it  passes  beyond  tbe  bounds  uf  its 
authority,  and  tbe  parties  injured  may  appeal  to  the  courts 
for  protection.  The  same  constitution  which  grants  the 
power  of  taxation  to  the  general  assembly,  recognizes  the 
sanctity  of  private  property,  and  declares  that  the  courts 
shall  be  open  for  the  redress  of  injuries." 

And  again  the  judge  saye: 

"This  limitation  of  the  legislative  power  of  taxation  is 
generally  recognized  by  the  authorities.  The  rule  supported 
by  a  long  array  of  adjudicated  cases  is  laid  down  in  26  Am. 
&  Eng.  Ency.  of  Law,  74,  as  follows:  *it  is  within  the 
province  of  the  courts,  however,  to  determine  in  particular 
cases,  whether  the  extreme  boundary  of  legislative  power 
has  been  reached  and  passed. '  ' ' 

**In  Weismer  versus  Village  of  Douglas,  64  N.  Y.,  99, 
Folger,  J.,  says:  'But  to  tax  A  and  the  others  to  raise 
money  to  pay  over  to  B,  is  only  a  way  of  taking  their  prop- 
erty for  that  purpose.  If  A  may  of  right  resist  this,  as 
surely  he  may,  how  is  he  to  make  resistance  effective  and 
peaceable  save  through  the  courts  which  are  set  to  be  his 
guardian?  How  may  the  courts  guard  and  aid  him,  unless 
they  have  the  power  upon  his  complaint  to  examine  into  the 
legislative  act  and  to  determine  whether  the  extreme  bound- 
ary of  legislative  power  has  been  reached  and  passed  ?'  We 
think,  however,  that  whenever  a  contention  arises  between 
an  individual  and  some  public  body  respecting  the  existence 
of  a  claim  against  the  latter,  the  controversy  falls  within 
the  province  of  the  judiciary." 

Then  there  is  a  limitation  upon  the  powers  of  the  legisla- 
ture to  tax  the  county,  and  we  think  the  legislature  has  ex- 
ceeded its  power  in  this  case. 

Many  of  the  details  that  I  should  state  in  this  case  I  will 
not,  because  of  the  very  complete  and  able  opinion  of  Judge 
Dissette  in  his  disposition  of  the  case  below,  reported  in 
4  Nisi  PriuB  Reports,  249. 

We  affirm  the  judgment  of  court  below. 

Willis  Vickery, and  Albert  HolmesJoT  Plaintiff  in  Error. 

P.  R.  KaiseVj  for  Defendant  in  Error. 
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Before  Hale,  Marvin  and  Caldwell,  JJ. 
JOSEPH  DAVIS,  EXECUTOR,  v.  MARY  HUTCHINGS. 

Proceeding  for  the  proper  construction   of  will    under   sec.    6202 
R.  S,  applicable  to  the  determination  of  rights  of  legatees. 

(1. )  Althougb  the  rights  of  legatees  under  a  will  may  be  determined 
in  proceedings  under  sees.  61d8-9  and  6200  R.  S.,  yet  the  means 
provided  by  sec.  6200  R.  S.  are  not  exclusive  for  the  determina- 
tion of  the  rights  of  legatees,  and  an  executor  may  bring  an  ac- 
tion also  under  sec.  6202  R.  S.  asking  the  direction  of  the  court 
as  to  the  proper  construction  of  the  will,  involving  the  determin- 
ation of  the  rights  of  legatees. 

^* Balance'^  equivalent  to  ^^ residue." 
(2.)  The  word  ^'balance",  as  used  in  the  will  in  his  case,  is  equiva- 
lent to  *' residue". 

Void  beqriests— Objection  may  be  made  by  any  party  interested. 
(3.)  Bequests  in  a  will  which  turn  out  to    be  void    for    any    reason, 
will  go  to  the  residue  of  the  estate  where  there  is  a  clause  in  the 
will    bequeathing  the   residue   of  the   estate    to   parties   named 
therein. 

Void  bequests  inure  to  benefit  of  residuary  legatee^  not  to  heir-at-laxv. 
(4. )  Where  bequests  to  charitable  institutions  are  void  because  made 
within  a  year  of  testator's  death  and  an  heir-at-law  is  living, 
under  sec.  5915,  R.  S..  the  heir-at-law  is  not  the  only  party  who 
may  object  to  such  bequests,  but  any  party  interested  in  the  es- 
tate may  do  so.  And  such  bequests  will  not  inure  to  the  benefit 
of  the  heir-in-law,  but  go  to  the  residue  of  the  estate,  and  inure 
to  the  benefit  of  the  residuary  legatee. 


Appeal  from  the  Court  of  Common  Pleas  of  Cayahoga 
county. 

Marvin,  J. 

The  case  of  Joseph  Davis,  executor  of  the  will  of  William 
Hutchings,  deceased,  against  Mary  Hutchings  and  others, 
is  a  case  commenced  by  a  petition  tiled  in  the  court  of  com- 
mon pleas  by  Joseph  Davis  as  such  executor,  asking  foi  the 
instruction  of  that  court  as  to  his  duties  under  the  will  of 
which  he  is  executor. 

The  petition  was  filed  under  the  provisions  of  sec.  6202 
of  the  Revised  Statutes,  which  reads: 


VOL.  XV.  CIRCUIT  COURTS  OP  OHIO.  175 

Davis,  Executor  v.  Hutchings. 

''An  ezecator,  admiDistrator,  guardian,  or  other  trustee, 
may  maintain  a  civil  action  in  the  court  of  common  pleas 
against  creditors,  legatees,  distributees,  or  other  parties  ask- 
ing the  direction  or  judgment  of  the  court  in  any  matter  re- 
specting the  trust,  estate,  or  property  to  be  administered, 
and  the  rights  of  the  parties  in  interest,  in  the  same  manner 
and  as  fully  as  was  formerly  entertained  in  courts  of 
chancery." 

And  then  follows  a  provision  that  if  the  trustee  is  re- 
quested to  bring  such  action — to  file  such  petition,  by  cer- 
tain parties,  he  shall  do  so. 

A  demurrer  was  filed  to  this  petition. 

The  petition  sets  forth  that  the  plaintiff  is  the  executor, 
duly  qualified,  of  the  will  of  William  Hutchings,  deceased, 
and  then  he  quotes  from  the  will  various  provisions.  He 
says  that  different  parties  make  a  claim  to  the  same  parts 
of  the  estate,  and  he  asks  the  direction  of  the  court. 

Very  little  was  said  in  the  hearing,  as  to  this  demurrer. 

The  cases  of  The  First  Presbyterian  Society  against  the 
First  Presbyterian  Society, 25  Ohio  St., at  page  128;  Merrick 
against  Merrick, 27  Ohio  St.,  page  126,  and  Bowen  against 
Bowen,  38  Ohio  St.,  page  426,  are  all  to  the  efFact  that  a 
state  of  facts  such  as  the  petition  in  this  case  discloses,  war- 
rants the  filing  of  such  a  petition.  Attention  is  called  to  the 
case  of  Bowen  against  Bowen,  supra,  for  the  reason  that  in 
that  case,  although  it  is  held  that  the  rights  of  legatees 
under  a  will  may  be  reached  by  virtue  of  the  provisions  of 
sees.  6198,  6199  and  6200  of  the  Revised  Statutes,  yet  the 
court,  on  page  429,  says: 

'"The  executors  have  the  right,  under  the  statute,  to  pro- 
tect themselves  by  obtaining  the  direction  and  judgment  of 
the  court  upon  the  meaning  or  effect  of  the  will'* 

Section  61U8  provides  that  proceedings  may  be  Lad  in 
the  probate  court  by  parties  who  claim  to  be  entitled  to  a 
distributive  portion  of  an  estate,  whether  they  be  legatees, 
heirs,  or  other  distributees,  by  which  their  rights    may    be 
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determined;  bat  that  can  only  be  done  after  a  general  order 
of  distribution  has  been  made,  the  executor  having  filed  hie 
account  showing  the  amount  in  bis  hands  after  the  payment 
of  debts,  costs  and  expenses,  and  any  legacies  which  he  has 
paid;  and,  if  thirty  days  thereafter  he  has  failed  to  pay  any 
one  who  claims  to  have  the  right  to  a  distributive  portion, 
such  person  may  commence  proceedings  either  in  the  pro- 
bate court  or  in  the  court  of  common  pleas,  and  if  com- 
menced in  the  probate  court,  the  court  shall,  on  motion  of 
either  party,  send  the  case  to  the  court  of  common  pleas, 
and  the  parties  may  all  be  brought  in  and  their  rights  de- 
termined in  that  action. 

It  seems  to  us  clear,  that  the  means  provided  in  sec.  6198 
and  the  sections  immediately  following,  are  not  the  exclu- 
sive means  by  which  the  rights  of  legatees  in  a  case  like  the 
present  may  be  determined,  but  that  the  course  pursued  by 
the  executor  in  filing  his  petition  in  this  case  is  clearly 
authorized,  and  that  it  is  the  preferable  course  to  pursue. 
The  demurrer  is  overruled. 

We  come  then  to  what  construction  is  to  be  given  to  this 
will. 

William  Hutcbings  executed  his  will  on  the  24th  day  of 
November,  1893,  and  died  on  the  r2th  day  of  September, 
1894 — less  than  one  year  after  the  execution  of  the  will. 

He  had  but  one  heir-at-law,  an  adopted  daughter  by  the 
name  of  Isolena  Davis. 

By  his  will  he  provided  for  the  payment  of  his  debts,  and 
the  costs  and  expenses  of  settling  his  estate.  He  then  be- 
queathed property  as  follows: 

To  his  daughter,  Isolena  Davis,  $500.00; 

Then  to  quite  a  number  of  other  people,  some  relatives  of 
his  and  some  relatives  of  his  wife,  sums  amounting  in  the 
aggregate  to  $2,800.00. 

He  then  follows  with  bequests  as  follows:  *'$1, 000.00 
for     the    county      pcor-house      for      Cuyahoga      county; 
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91,000.00  to  the  CuDgregatioDal  charcb  at  OhagriQ  Falls, 
Ohio;  and  SoOO.OO  to  The  Bible  Christian  Conference 
in  England — in  the  aggregate,  $2500.00.  Then  (after 
directing  that  hid  real  estate  be  sold)  he  sajs: 

'"And  further  the  proceeds  arising  therefrom,  with  all 
from  any  and  all  sources,  due  to  me  from  mortgage,  bank, 
or  bills  unpaid  at  the  time  of  my  death,  be  used  in  paying 
all  before  specified  as  my  indebtedness  to  my  legatees  and 
charities,  and  the  balance  divided  between  the  children  liv- 
ing at  my  death  of  the  hereinafter-  named  brothers  and 
sisters   of  my  late  wife  and  myself,'* — naming  them. 

The  contention  here  is  on  the  part  of  Isolena  Davis;  she 
being,  as  I  have  already  said,  the  only  heir-at-law,  being 
an  adopted  daughter  of  the  testator. 

It  is  contended  on  her  part  that,  as  the  bequests  made  to 
these  charities,  by  virtue  of  the  statute,  sec.  5915,  are  void 
be  died  intestate  as  to  that  $2,500.00;  and  therefore,  his 
daughter,  as  heir-at-law, is  entitled  to  have  that  amount  paid 
to  her;  whilp  on  behalf  of  the  people  named  as  those  who 
are  to  have  the  '"balance,"  it  is  claimed  that  such  $2,500.00 
goes  to  them  as  a  part  of  the  residue  of  the  estate  not 
already  disposed  of  in  the  wiJl. 

Something  was  said  on  the  hearing,  as  to  this  language: 
'•The  balance  be  divided  between  the  children  living  at  my 
death  of  the  hereinafter  named  brothers  and  sisters  of  my 
late  wife  and  myself;"  that  that  was  not  equivalent  to  say- 
ing *Mhe  residue  he  divided"  among  these  people,  or  is  be- 
queathed to  these  people. 

It  seems  to  us  that  the  word  ''balance,"  as  used  here,  is 
equivalent  to  saying  that  the  '"residue"  be  divided  between 
these  people;  that  what  he  meant  to  do  was  to  give  what  was 
left  after  the  payment  of  the  bequests  preceding  this,  to 
these  people;  and  if  that  is  so,  we  can  see  no  distinction 
to  be  made  between  using  the  word  "balance,"  and  the  word 
"residue". 

The    authorities    are    almost    uniform    that    bequests    in 
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a  will,  which  turn  oat  for  any  reason  to  be  void,  will  go 
with  the  residae  where  there  is  a  claase  in  the  will  be- 
queathing the  residue  of  the  estate  to  people  named  in 
that  clause  of  the  will. 

In  some  of  the  jurisdictions  there  is  a  distinction  made 
between  devises  of  real  estate  and  bequests  of  personal  prop- 
erty. And  it  is  held  in  some  jurisdictions — not  as  uniformly 
now  as  earlier — that  a  devise  of  real  estate  to  a  residuary 
devisee  will  not  include  a  devise  made  in  a  will  which  lapses 
or  becomes  void;  but  the  cases  ii^hich  so  hold  do  not  hold 
that  the  same  is  true  as  to  personal  property. 

There  is  a  case  in  6  Conn.,  page  293 — the  case  of 
Qreene  v.  Dennis,  in  which  it  is  held  that  a  devise  of 
the  residue  of  real  estate  after  certain  devises  had  been 
made,  and  where,  among  the  devises  made,  there  were  some 
which  had  lapsed — that  the  devise  of  the  residuum  would 
not  carry  that  part  of  the  real  estate  included  in  the  void 
devise,  but  in  that  case,  the  court  say  in  the  opinion,  on 
page  304,  that  if  it  were  a  bequest  of  personal  property,  the 
rule  would  be  different,and  that  the  residuum  would  include 
the  void  bequest. 

In  the  case  in  9  Allen,  page  283,  Thayer  v.  Wellington, 
the  court  go  into  an  elaborate  discussion  of  the  effect  of  a 
bequest  of  a  residuum  of  the  estate — where  any  bequests' 
named  in  the  will  are  void  or  have  lapsed  from  any  cause, 
and  they  say  that  the  rule  is  universal  in  its  application,  or 
that  the  courts  are  uniform  in  holding,  that  the  bequest  of 
the  residuum  takes  not  only  all  that  is  not  bequeathed 
otherwise  in  the  will, but  all  that  is  not  well  bequeathed — so 
bequeathed  as  that  the  legatee  can  take  it. 

In  the  argument,  we  were  cited  by  counsel  representing 
the  heir-at-law,  to  a  case  in  20  Wendell,  457,  Van  Eleeck 
V.  The  Minister  and  Officers  of  the  Reformed  Protestant 
Dutch  Church  of  the  city  of  New  York,  as  holding  a  con- 
trary doctrine.     An  examination  of  that  case  shows  it  was  a 
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devise  of  real  estate, and  not  a  beqaest  of  personal  property, 
and  the  court  saj,  that  if  it  were  a  bequest  of  personal  prop- 
erty, the  rule  would  be  otherwise,  and  that  the  legatee  of 
the  residuum  would  take  the  bequest  which  had  lapsed  or 
become  void. 

Another  case  upon  which  counsel  for  the  heir-at-law  seem 
greatly  to  rely, is  the  case  of  Kerr  v.  Dougherty,  in  79  New 
York,  page  327. 

In  his  brief,  the  counsel  for  the  heir-at-law  makes  copious 
extracts  from  the  opinion  in  this  case  (Kerr  v.  Dougherty). 
Thb  judgment  was  rendered  by  a  divided  court — two  judges 
dissenting — and  in  that  case  the  judge  delivering  the  opin- 
ion for  the  majority  announced  the  general  rule,  that  a  res- 
iduary bequest  will  include  such   parts  of  the    property    as 
were  not  so  bequeathed  as  that  the  legatee  could  take  under 
the  bequest;  but  the  court — satisfactorily  to  itself — made  a 
distinction  between  that  case  and  the   ordinary    bequest   of 
the  residuum.      That  case  has  been  considered  in   the    state 
of  New  York  a  good  many   times  since — in  the   96  N.    Y. , 
page  499,  in  the  matter  of  Benson,  guardian;  in  113  N.  Y« 
115,  Bicker  v.  Corvince;  in  the  88  N.  Y. ,  568  in  the    case 
of  Floyd  V.  Oarow;  in  the  18  N.  Y.,  243;    46    Hun,     509; 
126  N.  Y.,  215,  Booth  v.  The    Baptist   Church— each    one 
of  these  cases  comments  on  the  case  of  Kerr,    executor,    v. 
Dougherty,  supra;  and  in  each  it  is  stated  that  the  doctrine 
in  New  York, as  well  as  in  other  jurisdictions,  is  that    a    be- 
quest of  the  residuam  of  personal  property  carries  to  the  re- 
idnary   legatee  not  only  all  that  is  not  otherwise  bequeathed, 
but   also  such  as  is  undertaken  to  be  disposed  of  under  void 
bequests,  and  that  no  other  doctrine  was. intended  to  be  an-^ 
nounced  in  the  Kerr  v.  Dougherty  case,  although  the    lan- 
guage used  in  the  opinion  might  be  understood  otherwise. 

It  was  urged,  in  the  argument,  that  the  manifest  purpose 
of  sec.   5915  of  the  statutes  was  to  protect  the    heir-at-law, 
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and  that  Bince  bat  for  the  fact  of  the  adopted  daughter, 
Isolena  Davis,  being  alive,  the  bequests  to  the  several  char- 
ities would  be  good,  she  and  she  alone  should  profit  by  the 
fact  that  such  bequests  were  made  void  by  the  statute;  that 
is,  that  whoever  takeb  that  included  within  the  void  bequests, 
does  so  because  the  daughter  is  alive,  and  that  it  would  be 
unreasonable  to  say  that  these  residuary  legatees  shall  take 
this  when  the  only  reason  that  any  one  can  take  it  from 
those  named  in  the  void  bequests,  is  because  she  is  living; 
that  certainly  she  should  be  the  one  benefited  by  the  be- 
quests becoming  void. 

A  similar  argument  was  used  in  the  case  of  Patton  v. Pat- 
ton,  39  Ohio  St.,  590,  and  the  court,  in  considering  it  in 
the  opinion,  on  page  596,  use  this  language: 

''This  contention  is  based  on  th^  assumption  that  lineal 
heirs  alone  might  object  to  such  bequest, as  the  proviso  was 
for  their  protection  alone.  But  this  assumption  is  not 
authorized  by  the  statute.  We  can  see  no  reason  why  any 
one  interested  in  the  descent  and  distribution  of  the  estate 
might  not  assert  the  invalidity  of  the  bequest.  True,  the 
invalidity  of  the  bequest  depends  on  the  existence  of  lineal 
descendants,  natural  or  adopted,  at  the  death  of  the  testator; 
but  no  use  of  the  void  bequest  is  preserved  to  lineal  descend- 
ants." 

We  find  nothing  in  this  case  to  indicate  that  the  testator 
intended  that  his  daughter  should  receive  more  than  the 
$500.00  bequeathed  to  her.  She  was  not  overlooked  at  the 
time  the  will  was  made,  and  it  would  seem  that  the  testator 
had  no  desire  or  intention  that  she  should  receive  more  than 
the  amount  named  in  the  bequest  to  her. 

We,  therefore,  conclude  that  the  money  named  in  the  be- 
quests to  charities  is  to  be  treated  as  a  part  of  the  residuum 
of  the  estate  to  be  distributed  to  those  named  as  taking  ''the 
balance,*'  and  the  decree  will  be  entered  accordingly. 

E.  P.  Wilmot,  and  A.   W,  Jones,  for  Plainti£F. 

C  Collister,  and  Judge  Jones,  for  Defendant.    . 
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(First  Circuit-  HamiltoD  Co.,    O.,  Circuit  Court— Jan. Term,  1897.) 

Before  Day,  Price  and    Norris,  JJ. 
(The  judges  of  the  Ihird  Circuit  sitting  in  the  First  Circuit.) 
H.  M.  DUNLAP  V.  DOUIHET  et  al. 

Judgment  of  court  of  other  state — Proof  of— 

Day,  J. 

The  law  of  Pennsylvania,  constituting  and  conferring  ju- 
risdiction on  the  court  of  common  pleas  of  Allegheney 
county,  Pennsylvania,  having,  without  objection,  or  excep- 
tion, been  proven,  a  duly  attested  and  certified  transcript 
of  the  record  of  a  judgment  of  that  court,  is  competent  evi- 
dence to  establish  the  fact  of  such  judgment. 

Judgment  affirmed. 


(Eighth  Circuit— Cuyahoga  Co., O.  Cir.  Court— Dec.  Term,  1897. ) 

Before  Caldwell,  Marvin    and   King,  J  J. 

(King,  J.  of  the  Eighth  Circuit  taking  the  place  of  Judge  Hale. ) 

THE  EAST  CLEVELAND  RAILWAY  CO.  v.  SYLVESTER 

T.  EVERETT. 


Private  corporation— Sale  of  bonds — Potver  of  selling  committee  to 
employ  broker — 
l.^A  committee,  duly  empowered  by  a    corporation   to   negotiate    for 

purchasers  and  to  sell  an  issue  of  bonds,  have    power  to    eaiploy 

a  broker  to  sell  such  bonds. 

Same— Compensation  of  broker  employed— 

2.  A  broker  so  employed  and  rendering  services  under  such    employ- 

ment may  recover  of  the  corporation  the  reasonable  value  of  such 
services. 
Sale  at  less  than  par  not  without  express   authority   of  Board  of 
Directors— 

3.  The  Board  of  Directors  not  having  authorized  its  said    committee 

to  sell  the  bonds  at  less  than  par,  the  committee    could    not    au- 
thorize a  broker  to  secure  purchasers  for  ninety-Hve   per   cent    of 

par. 
Evidence— Hypothetical  question  must  apply  to  factn  of  case- 
in. In  proving  the  value  of  the  servicee^of  such  a  broker  by  the  testi- 
mony of  experts,  it  is  improper  to  include  in  a  hypothetical  ques- 
tion the  statement  that  such  broker  was  authorized    to   sell    rhe 
bonds  at  ninety-five  cents  on  a  dollar. 
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EiNa,  J.  (In  place  of  Hale,  J. ) 

The  plaintiff  m  error  was  plaintiff  below,  and  brought  ita 
action  to  recover  the  value  of  fifteen  (15)  bonds,  it  alleged 
that  the  defendant  had  converted  to  his  own  u8e,of  the  valae 
of  $15,000.  Defendant  in  his  answer  denied  the  conver- 
sion,  alleged    that    the  bonds,  with  others,  were    placed  in 

■ 

his  hands  as  a  broker  to  negotiate  a  sale  thereof,  and,  as  a 
second  defense,  alleged  that  he  rendered  services  pursuant 
to  an  employment  by  the  railroad  company  In  the  sale  of  an 
issue  of  SI, 000,000  of  bonds,  which  entitled  him  to  a 
commission  as    compensation  in  the  sum  of  $25,000. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  de- 
fendant in  the  sum  of  $4,750. 

The  first  objection,  and  one  argued  at  length,  is  that  the 
only  authority  shown  for  the  services  defendant  alleges  he 
rendered,  is  pursuant  to  a  written  agreement  set  forth  in  the 
answer,  purporting  to  have  been  made  with  the  plaintiff, 
but  in  fact, plaintiff  says  it  was  made  with  the  president  and 
assistant  secretary  of  the  corporation,  and  without  the 
knowledge  or  consent  of  the  board  of  directors,  and,  it  is 
argued,  was  heyond  the  power  and  authority  of  these  oflScers 
to  make. 

It  appears  from  the  record,  that  the  defendant  has  for 
many  years  been  interested  and  engaged  in  owning,  negotia- 
ting, buying  and  selling  securities  of  the  character  de- 
scribed in  this  case;  that  the  president  of  this  railroad  com- 
pany was  bis  brother,  the  secretary  thereof,  a  relative, 
and  he  himself  was  a  stockholder;  that  on  January  12th,  at 
a  stockholders'  meeting,  a  resolution  was  adopted  authoriz- 
ing the  board  of  directors  to  mortgage  the  railway  property 
for  $1,000,000,  and  to  execute  bonds  for  that  sum  bearing 
interest  at  five  per  cent,  and  due  in  eighteen  years,  and  to 
dispose  of  the  same  and  use  the  proceeds  in  payment  of  an 
existing  mortgage  and  certain  floating  indebtedness;  and 
defendant  claims,  that,  thereafter,  the  president    and  secre- 
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tary  directed  him,  verbally,  to  investigate  the  bond  market. 
That  he  had  repeatedly  been  engaged  in  negotiating  loans 
for  the  plaintiff,  and  these  ojOScers  called  on  him  again. 
That  he  visited  eastern  cities  where  such  bonds  are  usually 
sold,  and  made  efforts  to  sell  and  place  them. 

Before  any  bonds  were  actually  sold,  the  board  of  direc- 
tor8,on  the  12tb  day  of  March,  passed  a  resolution  authoriz- 
ing  the  president  and  secretary  of  the  corporation  to  cause 
the  bonds  to  be  printed,  to  properly  execute  a  mortgage  up- 
on the  property  securing  the  same,  and  to  dispose  of  the 
bonds  and  pay  the  indebtedness  before  referred  to 

On  the  2nd  of  March,  ten  days  before  the  passage  of  this 
resolution,  the  contract  which  the  defendant  alleges  is  the 
written  evidence  of  his  employment  was  entered  into  actually 
between  the  president  and  the  assistant  secretary  of  the 
corporation  on  one  hand,  and  Sylvester  T.  Everett  on  the 
other  hand,  but  apparently  was  entered  into  by  the  railroad 
company  through  said  officers. 

The  evidence  seems  to  satisfactorily  show  that  beyond  the 
knowledge  of  the  president,  secretary,  assistant  secretary, 
and  one  other  director,  the  other  directors  as  individuals 
and  the  board  of  directors  as  a  body  had  no  notice  or  knowl- 
edge of  any  kind  that  this  employment  or  contract  had  been 
entered  into.  And  these  directors,  outside  o{  the  four  men- 
tioned, testified  that  they  had  no  knowledge  that  Mr. 
Everett  was  engaged  in  the  performance  of  services  for  this 
railroad  company. 

We  do  not  think,  however,  in  order  to  sustain  the  defend- 
ant's claim,  that  it  was  necessary  to  show  a  contract  with 
the  corporation,  although  on  that  point  the  court  charged 
the  jury  that  it  was  necessary  to  either  show  a  contract  with 
the  board  of  directors,  or  a  ratification  by  them  of  one  al- 
ready made. 

Without  extensively  quoting,  reference  may  be  made  to 
3  Thompson's  Law  of  Corporations,  sec.  8945,  and  the 
case  there  cited,  11  Metcalf,  Mass.,  167. 
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Same  author,  sec.  3955,  sajs: 

'^The  executioD  of  the  necessarj  written  instruments  to 
effectuate  the  powers  thus  possessed  by  such  committee,  be- 
ing a  mere  ministerial  act,  the  committee  has,  no  doubt, 
the  power  to  appoint  an  attorney  in  fact  or  sub-agent  to  ex- 
ecute such  instruments." 

And  the  same  author,  vol.  4,  sec.  465^),  refers  to  numer- 
ous acts  which  have  been  held  valid  on  the  part  of  the  presi- 
dent of  the  corporation  without  express  authority.  Among 
others,  **to  employ  a  broker  to  sell  certain  stock  which  the 
bank  has  taken  to  secure  a  loan." 

Section  5866,  refers  to  the  powers  of  the  president,  or 
secretary  or  managing  ofl5cer,  to  employ  an  attorney  to 
prosecute  or  defend  litigation,  and  referring  to  authorities 
in  9th  Paige,  496;  5  Denio,  355;  61  Missouri,  89-94;  2 
Metcalf,  Ky.,  240.  Also  sec.  4970,  referring  to  a  case  in 
13  Col.,  534.  And  as  to  the  general  doctrine  upon  this 
subject,  I  refer  to  the  same  author,  sec.  4881: 

The  stockholders  in  this  case  had  conferred  upon  the 
board  of  directors  the  power,  not  only  to  make  out  the  evi- 
dences of  debt  and  execute  them,  but  to  negotiate  and  sell 
them.  The  board  conferred  upon  its  president  and  secretary 
practically  the  same  power.  Hence  we  think  the  president 
<)nd  secretary  might  authorize  one  engaged  In  the  business 
of  negotiating  for  purchasers  of  such  securities,  to  negotiate 
for  the  sale  of  these,  and  that,  if  the  defendant,  pursuant  to 
this  authority,  verballj  in  the  first  instance,  but  afterwards 
leduced  to  writing,  performed  services,  and  on  March  12th. 
the  power  of  the  president  was  confirmed  by  the  resolution 
of  the  board,  then  he  might  recover  what  those  services 
were  reasonably  worth. 

It  is  urged  in  the  second  place,  that  the  charge  of  the 
court  is  erroneous  in  this  respect,  that  the  court  said  to  the 
jury,  *'the  testimony  of  experts  in  the  form  of  an  opinion 
as  to  the  value  of  such    services,  based    upon    an    assumed 
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state  of  facts — a  supposed  state  of  facts — is  entitled  to  little 
weight  if  the  facts  assumed,  or  any  material  part  thereof, 
as  the  basis  of  their  opinion,  are  not  true."  There  is  a 
little  more  in  the  charge  to  the  same  effect.  And  we  think 
that  this  portion  of  the  charge  is  not  supported  by  the 
authorities,  especially  a  case  in  the  7th  Circuit  Court  Re- 
ports, 328  and  332;  also  28  Ohio  St.,  547.  We  should  be 
obliged  to  hold  this  was  erroneous,  but  curiously  enough, 
before  the  court  proceeded  to  give  its  general  charge,  the 
plaintiff  requested  certain  matters  to  be  given  in  the  charge 
to  the  jury,  and,  among  others,  the  following: 

'*14.  Testimony  of  experts  in  the  form  of  opinions  based 
upon  an  assumed  state  of  facts,  is  entitled  to  but  little 
weight  if  the  facts  assumed,  or  any  material  part  thereof, 
as  the  basis  of  their  opinions,  is  not  true.'' 

According  to  our  annlysis  of  this  request  and  the  charge 
upon  that  subject,  they  are  substantially  identical  in  form 
and  effect,  and  the  plaintiff  having  requested  the  court  to 
give  that  to  the  jury,  cad  hardly  take  advantage  of  it  by  ex- 
ception or  objection  now  after  the  court  has  given  it. 

3rd.  Passing  from  the  charge  upon  the  subject  of  expert 
evidence,  there  are  numerous  objections  to  the  form  of 
questions  and  the  character  of  the  testimony  given  in  re- 
sponse thereto,  throughout  the  record.  On  page  250,  is 
the  5rst  of  these,  and  it  contains,  as  a  fact,  one  statement 
that  is  carried  into  very  many  of  the  questions  in  this  record, 
and  may  be  disposed  of  in  passing  upon  this  single  question. 
The  witness  is  inquired  of,  in  substance,  what  would  be  a 
fair  commission  for  selling  $1,000,000  of  five  per  cent, 
bonds  running  eighteen  years  and  conditioned  upon  the 
paying  off  of  a  prior  $500,000  mortgage  and  cancelling 
certain  floating  indebtedness?  The  attorney,  in  a  second 
question,  says,  you  would  have  to  take  it  for  granted  that 
the  company  placed  a  minimum  limit  of  95  and  that  the 
bonds,  in  point  of  fact,  were  placed    at    from    98    to    par. 
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Again,  the  attorne}  says  befure  the  answer  comes  in,  plac- 
ing them  at  from  98  to  par,  the  minimum  price  for  the  sale 
of  the  bonds  by  the  company  being  95.  To  all  of  this 
there  are  proper  objections,  and  the  witness  answers,  that 
the  commission,  under  these  circumstances,  would  be  3^  to 
5  per  cent. 

The  difficulty  with  this  question  arises  from  the  assump- 
tion that  the  company  had  authorized  the  sale  of  these 
bonds  at  95.  From  first  to  last  of  this  record,  there  is  pro- 
duced no  action  of  the  company  fixing  the  minimum  price 
at  which  these  bonds  were  to  be  sold,  no  action  of  the 
company  fixing  any  price  at  which  they  should  be  sold,  no 
action  by  the  company,  by  its  board  of  directors  or  stock- 
holders, authorizing  any  committee  of  its  own  numoer  to 
fix  a  price  at  which  these  bonds  should  be  sold,  no  resolu- 
tion authorizing  the  president  and  secretary  to  fix  such 
price,  and  we  are  constrained  to  hold  that  upon  the  propo- 
sition of  the  power  to  fix  a  price  less  than  par,  that  the 
president  or  secretary  or  other  officer  or  person  having  only 
a  general  authority  to  negotiate  for  the  sale  of  bonds,  has 
no  power  to  sell  the  same  at  less  than  par  without  the  con- 
currence of  the  board  of  directors  in  his  act,  and  hence,  that 
the  minimum  price  fixed  for  these  bonds  at  ninety-five 
cents  on  the  dollar  is  an  assumption  not  supported  by  the 
proof.  The  only  ground  for  that  arises  in  the  written  con*^ 
tract  set  forth  in  defendant's  answer,  in  which  the  defendant 
is  authorized  to  negotiate  these  bonds  at  a  price  not  less 
than  ninety-five  cents  on  the  dollar;  but,  as  I  have  suggest* 
ed,  the  president  had  not  any  authority  to  fix  theprice,and, 
consequently,  bad  no  authority  to  authorize  the  defendant 
to  fix  that  price  as  a  minimum,  and  hence,  it  was  an  im- 
proper fact  to  put  into  a  hypothetical  question. 

A  reading  of  these  questions  and  the  answers  thereto, 
indicate  that  the  witnesses  generally  gave  considerable  im- 
portance to  the  fact  that  the  company    was  willing    to   sell 
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tbese  bonds  at  ninety -five  cents  on  the  dollar,  and  that  this 
broker  bad  negotiated  tbeir  sale  at  ninety-eigbt  cents  or 
par,  and  it  bad,  in  our  judgment,  considerable  efiPect  in  de- 
termiliing  the  amount  of  commission  testified  to  by  these 
various  witnesses. 

On  page  287  of  the  record  a  hypothetical  question  is 
asked,  substantially  in  this  form:  ''What  would  be  a  fair 
compensation  for  the  sale  of  these  bonds,  running  eighteen 
years,  bearing  five  per  cent,  interest, tbe  sale  being  made  at 
98,  and  from  the  proceeds  pay  off  a  mortgage  of  $500,000, 
Mr.  'Bylvester  T.  Everett  managing  all  the  details  of 
the  transaction  and  paying  his  own  expenses?''  We  think 
tbatTis  an  unfair  assumption.  The  question  should  state 
the  precise  facts,  whether  these  are  but  few  in  number  or 
many,  which  it  is  claimed  the  evidence  tends  to  prove  were 
the  acts  performed  in  the  sale  of  these  bonds  and  the  earn- 
ing of  this  commission,  and  to  inject  into  the  question 
''managing  all  the  detail  of  the  transaction,"  is  meaning- 
less, or  if  it  has  a  meaning, may  well  be  misleading,  and  the 
question  should  not  have  been  allowed. 

On  pages  377  and  378  of  the  record  are  questions  asked 
of  tbe  witness  Lamprecht,  in  one  of  which  is  stated  this 
hypothesis 

"Before  going  east  he  executes  one  note  signed  by  him- 
self for  $100,000  endorsed  by  the  East  Cleveland  Rail- 
way  Company,  endorsed  another  note  executed  by  the 
East  Cleveland  Bailroad  Company  to  raise  money  to  pay 
off  the  $200,000  with  accruing  interest  on  the  note  secured 
by  mortgage  for  $500,000  in  the  east." 

We  think  these  facts  should  have  been  omitted  from  that 
question,  and  that  the  question  was  incompetent  in  the  form 
in  which  it  was  made. 

Defendant's  cause  of  action  is  not  for  commissions  earned 
in  endorsing  paper,  and,  so  far  as  anything  in  this  record 
is  concerned,  there  is  nothing  to  show  but  that  this  was  al- 
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ways  an  accomodation  on  the  partof  the  defendant, and  there 
was  DO  understanding  or  agreement  with  the  president  or 
any  other  oflScer  of  the  corporation  that  the  [defendant  wafr 
to  be  paid  for  such  endorsements,  and  that  should  have  been< 
omitted  from  the  question. 

Ail  of  these  questions,  then,  to  which  special  reference 
has  been  made,  were  erroneous,  and  we  think  their  answers 
bad  considerable  effect  upon  the  verdict  in  this  case. 

4th.  Considerable  has  been  said  about  the  charge  of  the 
court  upon  the  subject    of  ratification. 

We  do  not  think  anything  in  the  charge  of    the  court    i& 
erroneous  upon  that  subject  unless  it  may  be  said    that  the 
court  gave  too  great  prominence  to  that  question    and    the 
charge  is  thereby  misleading.     There  is,  in    our  judgment, 
no  evidence  in  this  case,   upon  the  subject    of    ratification. 
Defendant  was  entitled  to  recover,  if  at  all,  upon  his  contract 
of  employment.     He  has  certainly  shown  no    ratification  of 
the    contract  that  would  authorize  him  to  recover.      We  do 
not  discuss,  or  think  it  necessary    to    discuss,   whether   he 
should  have  pleaded  that  or  not.     But  the  court  might  well 
have  omitted  considerable  in  the  charge,  upon  the  subject  of 
ratification. 

5th.  We  believe  and  are  constrained  to  hold  that  this 
verdict  is  erroneous  as  to  the  amount  of  it.  We  think  the 
weight  of  the  evidence  indicates  that  the  defendant  was  not 
entitled  to  recover  as  his  compensation  for  the  services 
rendered,  in  any  event,  a  sum  exceeding  the  amount  of  the 
proceeds  of  the  bonds  he  admitted  he  had  received. 

Shortly  after  the  time  when  defendant  alleged  he  per- 
formed the  services,  the  president  called  upon  him  for  his 
bill,  and  he  made  a  written  statement  to  the  railroad  comp- 
any in  which  he  charged  the  company  for  various  services 
performed  by  him,  for  various  sums  of  money  paid  to  and 
for  its  use,  and  charged  himself  with  the  receipt  of  the 
$15,000  worth  of  bonds  as  well  as  others  balancing  the  account 
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and  so  far  as  his  act  goes,  satisfying  bis  claim  against  the 
company  by  the  receipt  and  credit  of  $15,000.  That  was  an 
important  act,  and  the  jury  ought  to  have  been  instructed 
that  it  was  entitled  to  great  weight,  and  we  think  it  is  fair  to 
say  that  from  all  the  evidence,  plaintiff  ought  not  to  recover 
a  new  and  greater  amount  than  that  which  he  accepted,  re- 
ceived, and  notified  the  company  was  a  full  payment  from 
it.  It  has  more  weight  than  a  mere  account;  it  has  the 
effect  of  a  receipt  in  full  to  the  company;  and,  while  a  re- 
ceipt may  be  explained,  there  seems  to  be  nothing  here  ex- 
plaining it,  or  no  explanation  other  than  that  the  amount 
credited  was  not  as  much  as  the  f-ervices  were  worth  in  the 
pinion  of  the  witness  given  at  this  trial. 
We  conclude,  therefore,  that  because  the  amount  jf  the 
recovery  of  the  defendant  is  in  excess  of  the  amount  he  is 
entitled  to  receive,  and  because  of  the  introduction  of  this 
evidence  based  upon  improper  hypothetical  questions  as 
referred  to,  that  the  judgment  in  this  case  must  be  reversed. 

Caldwell,  J. 

The  court  below,  on  the  question  of  the  authority  of  the 
committee  appointed  to  negotiate  these  bonds — on  the 
authority  of  the  president  to  appoint  Sylvester  T.  Everett  to 
aid  and  assist  the  committee,  charged  the  law  in  such  man- 
ner that  the  plaintiff  in  error  is  not  complaining  of  it,  and 
there  is  no  cross- petition  in  error,  so  that  the  law,  as 
charged  by  the  court  below,  is  not  involved  in  this  case  in 
the  trial  here  and,  not  being  involved,  I  do  not  want  it 
understood  that  I  am  committed  to  that  proposition  of  law. 

Mabtin.  J. 

I  concur  in  the  opinion  as  read. 

J,  M.  Jones  and  W.  W,  Boyn/on,for  Plaintiff  in  Error. 
Dickey,  Brewer  &  McOowan;  Everett,  Weed,   Meals   & 
Sluss,  for  Defendant  in  Error. 
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(Sixth    Circuit- Lucas    Co.,    0.,  Circuit    Court— Oct.  Term,  1897.) 

Before  King,  Haynee  and  Parker,  JJ. 

THE  TOLEDO    &     MAUMEE    VALLEY   RAILWAY    CO.  v.  THE 

TOLEDO  TRACTION  CO.  et  al. 

Street  railroad— Arrangement  by  one  to  allow  other  road  use  of  its 
tracks — Arrangement  of  such  other  road  with  third  road  to  use 
tracks,  when  will  not  invalidate  arrangement  with  the  first  road— 

A  traffic  arraogemeDt  betweeu  two  electric  street  railroads,  by  which 
road  A.,  the  city  road,  agrees  to  furnish  power  and  permit  road 
B. ,  the  suburban  road,  to  run  its  cars  and  traffic  over  the  tracks 
of  road  A.,  is  not  violated  by  road  R.  permitting  a  portion  of  its 
cars  to  run  over  the  tracks  of  another  connecting  road  as  well 
as  over  its  own  and  the  tracks  of  road  A.,  where  the  latter  ar- 
rangement does  not  increase  unreasonably  the  number  of  cars  to 
be  carried  by  road  A. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

King,  J. 

This  is  an  action  begun  in  the  court  of  common  pleas 
November  25,  1896,  to  enjoin  the  defendant,  The  Toledo 
Traction  Company,  who  is, at  the  time  of  this  trial,  the  suc- 
cessor of  the  other  defendant^  by  virtue  of  consolidations 
and  otherwise,  from  interfering  to  obstruct  and  stop  certain 
of  its  cars  about  to  be  run  over  the  trackd  of  the  defendant 
in  the  city  of  Toledo. 

The  petition  alleges,  that  on  June  1st,  1894,  the  plain- 
tiff entered  into  a  contract  with  the  defendant,  whereby 
it  acquired  a  right  to  run  its  cars  over  the  tracks  of  the 
defendant  in  the  city  of  Toledo  therein  described,  and 
sets  forth  in  its  petition  the  contract  in  full.  The  an- 
swer denies  so  much  of  the  petition  as  alleges  that  the 
defendant  is  wrongfully  stopping  the  cars,  and  alleges 
that  the  plaintiff  had  no  right  to  run  the  cars  in  question 
over  its  track  in  pursuance  of  the  contract  described  in  the 
petition,  or  otherwise. 

It  appears  from  the  pleadings  and  from  the  evidence, 
that  in  1894,  the  plaintiff,  an  incorporation,  was  about  to 
build  and  construct  a  railroad  which  should  run  along,  near 
or  adjacent  to  the  Maumee  river,  on  either  side   of   it,  and 
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should  run  from  the  line  of  the  corporation  of  the  city  of 
Toledo,  on  the  west  side  of  the  river,  to  and  through  the 
village  of  Maumee,  crossing  the  Maumee  river  near  the  vil- 
lage of  Maumee,  and  running  on  the  easterly  side  of  the 
Maumee  river  to  the  corporation  line  of  the  city  of  Toledo, 
connecting  at  both  of  these  points  with  certain  lines  of  the 
defendant,  and  so  when' completed  there  would  be,pursuant 
to  this  contract,  a  complete  belt  line  constructed  and  run- 
ning through  the  city  of  Toledo,  and  on  either  bank  of  the 
river,  and  through  the  villages  o^  Maumee  on  the  western 
side  of  the  river,  and  Perrysburg  on  the  eastern  side  of  the 
river.  The  road  was  constructed  as  proposed  in  this  con- 
tract, and  the  parties  to  this  case  and  to  that  contract  en- 
tered into  carrying  out  the  provisions  of  it,  and  continued 
to  carry  them  out  for  a  period  of  time,  perhaps  a  year  and 
a  half  or  two  years,  when,  after  the  construction  of  the 
plaintiff's  road,  and  while  the  parties  were  in  the  execution 
of  this  contract  according  to  its  provisions  and  terms,  about 
April,  1896,  a  corporation,  called  The  Toledo,  Bowling 
Green  <\s  Fremont  Railway  Company  was  chartered, and  con- 
structed, or  was  then  about  to  construct, a  railway  from  the 
village  of  Perrysburg  to  Bowling  Green,  some  ten  miles  fur- 
ther south  from  Toledo  than  Perrysburg  is  situated,  and 
proposed  to  connect  it  with  the  road  of  the  plaintiff;  and 
thereupon  it  entered  into  a  contract  with  plaintiff  in  most 
of  its  terms  substantially  like  that  entered  into  between  the 
plaintiff  and  the  defendant  in  respect  to  running  cars  over 
its  tracks.  The  road  was  constructed  as  proposed  to  Bow- 
ling Green, and  the  Toledo, Bowling  Green  &  Fremont  Rail- 
way Company  entered  upon  the  business  of  running  cars  over 
its  tracks,  and  also  entered  into  carrying  out  the  provisions 
of  its  contract  with  the  plaintiff,  whereby  certain  cars 
which  ran  over  the  road  of  the  Bowling  Green  &  Fremont 
Railway  Company, also  ran  continuously  from  the  point  where 
that  road  connected  with  the  plaintiff's  road, over  the  tracks 
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of  the  plaiDtiff's  road,  to  the  city  of  Toledo,  and  then  ran 
over  the  tracks  of  the  defendant's  road,  making  the  circuit 
that  bad  been  contemplated  by  the  contract  between  the 
plaintiff  and  the  defendant.  That  running  arrangement  was 
carried  on  for  some  months,  when  the  defendant  interfered 
to  stop  certain  of  these  cars,  and  did  stop  them,  and  this 
action  is  begun  to  enjoin  those  actd — to  enjoin  the  defend- 
ant from  obstructing  the  running  of  these  cars  over  its  road. 
The  arrangement  between  the  Bowling  Green  road  and  plain- 
tiff in  this  case,  for  running  cars,  is  set  forth  at  some  length 
in  its  contract,  which  was  offered  in  evidence,  and  the 
arrangements  there  stipulated  for,  have,  in  some  respects, 
been  changed  between  those  parties  by  their  subsequent 
conduct,  or  by  subsequent  oral  agreements  between  them, 
so  that,  at  the  time  when  this  action  was  commenced  and 
when  the  defendant  interposed  these  obstructions  to  running 
the  cars,  the  facts  were  substantially  these:  The  plaintiff 
company  furnished  three  of  its  own  cars  which  had,  up  to 
that  time  been  ordinarily  used  upon  its  own  tracks  and  in 
its  own  business,  to  be  run  over  the  line  of  the  Bowling 
Green  road,  from  Perrysburg  to  Bowling  Green  and  return, 
as  well  as  over  the  line  of  its  own  road;  and  as  actually 
operated,  they  were  run  from  the  village  of  Perrysburg  to 
and  through  Toledo  and  back,  and  thence  to  Bowling 
Green  and  return  to  the  village  of  Maumee,  and  from  the 
village  of  Maumee  down  its  tracks  to  and  through  Toledo, 
making  the  same  complete  circuit  stipulated  for  in  the 
contract  between  these  parties.  The  plaintiff  road,  up  to 
the  time  it  made  this  actual  running  arrangement  with  the 
Bowling  Green  road,  had  been  running  five  cars  upon  its 
own  road.  When  it  made  this  arrangement,  it  took  three 
of  those  cars  and  extended  the  distance  that  they  were  to 
travel  in  the  manner  that  I  have  described.  It  added  no 
more  cars  to  its  own  line,  and  five  cars  were  continued  to  be 
run  over  its  line,  two  of  them  exclusively  upon  its   line  and 
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the  line  of  the  defendant,  and  three  of  them  upon  the  lines 
of  the  defendant  and  the  line  of  the  plaintiff,  and  the  line 
of  the  Bowling  Green  road.  I  might  eay  that  the  real  pur- 
pose of  that  arrangement,  so  far  as  it  can  be  obtained  from 
the  proof,  was  to  obviate  the  necessity  of  a  transfer  of  pas- 
sengers at  the  village  of  Perrjsburg  from  the  Bowling 
Green  line  to  the  plaintiff's  line. 

The  written  contract  between  the  plaintiff  and  the  Bow- 
ling Green  road  provides,  among  other  things,  in  paragraph 
2,  following  the  preamble: 

''Second  party  (Bowling  Green  road)  shall  furnish  at  its 
own  expense  and  cost  the  power  to  propel  and  the  men 
and  labor  to  operate  its  cars  over  that  portion  of  said  road 
to  be  constructed  by  it,  and  it  shall  further  pay  to  jBrst 
party  a  sum  sufficient  to  reimburse  it  for  all  moneys  paid 
out  or  expended  by  first  party  in  furnishing  the  necessary 
men  and  labor  to  run  and  operate  the  cars  of  second  party 
over  the  entire  distance  along  and  around  said  railway  of 
first  party." 

Again,   in  paragraph  4,  is  this  provision: 

''Second  party  shall  deliver  to  first  party  and  first  party 
shall  receive  from  second  party,  nil  cars  of  second  party  at 
the  point  where  the  said  railway  intersects  the  westerly  line 
of  West  Boundary  street  in  the  village  of  Perrysburg. 
Said  first  party  shall  take  charge  of,  operate,  propel  and 
run  all  of  said  cars  from  said  point  last  above  named  in  a 
northerly  direction  along  its  railway  so  to  be  constructed 
along  or  near  the  westerly  line  of  Findlay  street  to  Sixth 
street. ' ' 

And  then  follows  a  description  of  the  line  of  plaintiff's 
road. 

So  that  contract,  it  appears,  provides  that  in  the  inter- 
change of  cars  and  the 'running  arrangements  that  were 
made  between  them,  that  when  the  cars  came  upon  the 
track  of  the  plaintiff's  road,  it  was  to  operate,  propel,  and 
run  them,  and  for  the    expenses  of  this  operation  and    run- 
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ning,  the  Bowling  GreeD  road  was  in    some   manner  there- 
after provided  for  to  pay  the  plaintiff  road. 

There  are  used  in  that  contract  a  good  many  expressions 
in  reference  to  the  Bowling  Green  road's  property, like  "its 
cars;"  but,  as  I  have  said,  the  conduct  of  the  parties  and 
their  actual  arrangements  afterwards  have  so  far  changed 
this  contract,  that  at  the  time  when  this  litigation  arose  the 
Bowling  Green  road  was  running  no  cars  of  its  own,  but  it 
was  simply  running  the  cars  of  the  Maumee  road  over  its 
railway  under  this  contract  with  them,  and  when  these  cars 
came  upon  the  track  of  the  plaintiff's  road,  the  plaintiff 
was  to  have  charge  of  them,  have  complete  control  over 
them,  and  was  to  operate  them.  These  cars,  then,  upon  the 
road  of  the  plaintiff,  were  under  its  sole  management  and 
control. 

This  contract,  which  is  made  the  basis  of  this  action, 
should  not  and  cannot  be  construed  beyond  its  true  intent 
and  meaning;  but  that  meaning,  obtained  from  the  docu- 
ment itself,  and  the  whole  of  it,  aided  by  any  extraneous 
light  that  the  other  testimony  in  the  case  may  throw  upon 
it,  should  be  given  to  it  by  the  court,  and  full  effect  should 
be  given  to  such  meaning  when  it  can  be  once  ascertained. 
That  contract  is  very  long,  and  provides  a  great  many  stip- 
ulations covering  a  variety  of  things  that  were  anticipated 
to  arise  between  these  two  companies,  and  it  sets  forth  in 
the  first  paragraph  of  the  preamble  that  the  plaintiff  pro- 
posed to  build  a  road  over  a  certain  route,  and  that  route  is 
particularly  described;  but  here  I  notice  that  from  the  be- 
ginning to  the  end  of  this  contract,  there  is  no  provision  or 
stipulation  from  which  it  even  could  be  inferred  that  either 
party,  at  the  time  of  the  execution  of  this  contract,  contem- 
plated that  by  its  terms  it  should  restrict  the  plaintiff  from 
extending  its  road  over  any  other  route  that  it  might  there- 

■ 

after  desire  to.      It  proposed  to  construct    over  this    route, 
and  that  route  is  described,  but  it  certainly  is  not  by  its  Ian- 
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gnage  restrictive  npon  the  plaintiff,  either  as  to  the  exact 
line  the  plaintiff's  road  should  follow  between  the  points 
named,  nor  that  the  southern  terminus  of  this  road  should 
be  at  either  of  the  villages  named.  It  is  said  now,  in  the 
third  paragraph  at  the  commencement  of  the  contract: 

''The  parties  hereto  desire  to  make  a  mutual  arrangement 
and  agreement,  whereby  said  roads  may  be  connected  so 
that  the  traffic  over  the  road  of  second  party  may  pass  over 
the  roads  of  first  parties,  so  as  to  make  a  continuous  cir- 
cuit or  belt  line  connecting  the  city  of  Toledo  and  the  vil- 
lages of  Maumee  and  Perrysburg,  and  so  that  the  traffic 
may  be  transported  between  the  points  named  without 
change  of  cars  or  delays  of  any  kind.'' 

Then  the  object  of  the  parties  when  they  got  together^ 
was  to  make  a  contract  by  which  all  the  traffic  carried  over 
the  road  of  the  Maumee  company  might  be  carried  without 
change  of  cars  when  it  should  reach  the  line  of  defendant's 
road.  That  was  between  the  cit^  of  Toledo  and  the  villages 
of  Maumee  and  Perrysburg;  but  what  effect  has  the  placing 
in  there  of  the  villages  of  Maumee  and  Perrysburg,  further 
than  that  they  were  points  then  contemplated  where  the 
road  was  to  stop  at  the  southern  end?  Had  the  parties  at 
the  time  contemplated  building  a  road,  not  to  Maumee  and 
Perrysburg,  but  to  Napoleon  or  Bowling  Green,  there  is 
nothing  in  the  contract  to  show  that  the  same  provisions 
would  not  have  been  inserted  with  reference  to  traffic  ar- 
rangements. Tt  is  true  that  there  is  nothing  in  any  of  the 
provisions  that  I  have  or  shall  hereafter  refer  to,  that  the 
defendant  is  bound  to  carry  the  independent  distinct  traffic 
of  any  other  railroad.  This  paragraph  is  referred  to  as  hav- 
ing some  bearing: 

''Second  party  shall  deliver  to  said  first  parties,  and  the 
first  party  shall  receive  from  second  party,  all  cars  running 
over  the  road  of  second    party  at  th^  southerly  line  of   the 
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oity  of  Toledo,  at  the  respective  points  on  the  east  and  west 
flides  of  the  Maumee  river  above  indicated." 

Then  there  follows  the  provisions  as  to  fares,  which  are 
immaterial  here.     There  is  this  further  provision: 

'^  Second  party  shall  forever  indemnify  and  hold  and  save 
harmless  said  first  parties,  and  each  of  them,  from  all  liabil- 
ities, damages,  costs,  or  expense,  caused  by  the  negligence 
or  the  wrongful  acts  of  the  employes  of  second  party,  in 
operating  its  cars  over  and  along  the  tracks  of  the  first  par- 
ties, it  being  understood  and  agreed  that  the  conductors, 
motormen  and  other  servants  and  employes  of  second  party, 
are  not  to  be  held  or  construed  in  any  event  or  in  any  re- 
spect to  be  the  agents,  servants,  or  employes  in  any  man- 
ner or  form  of  said  first  parties,  or  either  of  them.*' 

I  refer  to  that  for  the  purpose  of  distinguishing  it  from 
any  provision  there  is  in  the  other  contract.  There  is  no 
like  provision  in  the  contract  with  the  Bowling  Green  road; 
on  the  contrary,  the  provision  in  that  contract  is,  that  the 
plaintiff's  road  is  to  operate  the  cars  that  it  receives  from 
the  Bowling  Green  road,  and  that  the  Bowling  Green  road 
is  to  pay  it  the  expense  of  such  operation.  If  that  were 
carried  out  in  accordance  with  the  plain  language  and  ex- 
pressed intent  and  purpose  of  it,  the  plaintiff  company  would 
be  responsible  for  the  acts  of  negligence  of  the  conductors 
and  motormen  upon  the  cars  that  it  received  from  the  Bowl- 
ing Green  road  while  they  were  running  over  its  road. 
Whether  it  might  fall  back  eventually  upon  the  Bowling 
Gieen  road  is  another  matter,  but  this  responsibility  it  as- 
sumes by  its  contract.  By  the  contract  said  plaintiff  is  made 
responsible  for  the  running  of  its  cars  when  they  get  into 
the  city  of  Toledo.  It  there  contracts  with  the  defendant 
company  that  it  will  indemnify  it  against  any  liability  or 
any  loss  that  it  may  sustain  by  reason  of  any  acts  of  its  em- 
ployes, etc. 

We  think  that  the  only  question  now  submitted  to  ui  is 
vrhether  the  defendant  should  be  enjoined  from  obstructing 
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the  three  cars  which  the  proof  shows  were    being   run,  not 
only  over  the  plaintiff's  road,  bat  over   the  Bowling   Green 
road  as  well.     We  do  not  see  fit,  nor  do  we  think  it    is  im- 
portant, to  discuss  or  to  decide   upon  any  case    or    state  of 
facts  which  are  not  before  us.     We  seek  only  to  ascertain  if 
there  has  been  such  a  substantial  violation    of  the    contract 
between  these  parties  by  the  plaintiff,  as  authorized  the  de- 
fendant to  stop  these  three  cars  under  the  circumstances  de- 
scribed.    The  defendants  here  claim,  not  that  it  should  not 
carry  the  passengers  or  traflSc  brought  into  the  city  over  the 
defendant's  road  from  Bowling  Green  or  from  the   Bowling 
Green  road,  but  that  it  should  not  be  required  to   allow  the 
cars  to  run  over  the  plaintiff's   road    and    under  the  plain- 
tiff's direction  and  authority,  that  have  also  been  allowed  to 
run  over  the  Bowling  Green  road,  to  come  into  the  city  and 
run  over  defendant's  road, and  use  its  power;  that  is  to  say, 
these    three  cars  that  have  not  only    been    used    upon    the 
plaintiff's  road  to  accomodate  its   traffic — carrying    passen- 
gers that  come  upon  the  cars  along  its  line — but  also    used 
to  go  beyond  the    limits  of    plaintiff's  road,  and    to   carry 
traffic  and  passengers  that  came  from   points    further    away 
may  be  stopped.      If  these  pasbengers  and  this  traffic    came 
from  these  further  points  by   any     means    possible,  and    at 
Perrysburg  or  Maumee  came  upon  the  cars  of  the    plaintiff 
company,  it  is  conceded  that  defendants  are  bound  to  carry 
them.      Now    then,  in  this  case  these  cars  are  the    property 
of  plaintiff.      There  is  no  evidence  in  the   case  showing  un- 
der what  terms  and  conditions  they  are  allowed  to  run  over 
the  Bowling  Green  road;  and  while  they  run  over  the  plain- 
tiff's   road  they  are  operated  by  and  are  under  its  exclusive 
control,  and  while  they  run  upon  its  tracks  they  carry    pas- 
sengers to  and  from  Toledo  and  from  and  to  points  along  its 
line;  and  if  these  cars  remain  on  plaintiff'^  line    until  they 
reach  Toledo, it  is  said  by  the  defendant  they  have   a  right 
to  come  into  the  city  over  defendant's  tracks;  but  if  at  some 
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point  along  the  line  of  plaintiff's  road  they  are  allowed  by 
the  plaintiff  to  ran  off  on  a  side  track  to  some  other  place, 
and  pick  up  other  traffic  and  passengers  there  and  bring 
them  onto  plaintiff's  road,  they  are  not  allowed  to  enter  the 
city  ander  the  provisions  of  this  contract.  We  do  not  think 
the  contract  should  receive  such  a  narrow  construction  as 
that  would  be,  irrespective  of  any  question  of  public  policy 
or  the  rights  of  the  public  to  travel  upon  tbese  roads. 

We  deal  only  mth  the  case  that  we  have  before  us,  and 
do  not  undertake  to  discuss  anything  that  might  arise  here- 
after. It  might  be  conceded  that  if  an  unreasonable  amount 
of  traffic  is  furnished  to  the  defendant's  road,  or  an  unrea- 
sonable number  of  cars  without  traffic  are  furnished,  that 
the  defendant  would  have  a  right  to  relief  in  some  form  or 
other;  but  as  long  as  its  objection  is  not  that  it  is  re- 
ceiving traffic,  but  that  the  traffic  does  not  originate  upon 
the  line  of  plaintiff's  road,  but  comes  from  some  other 
track  and  by  some  other  means  reaches  the  plaintiff's  road, 
we  do  not  believe  that  their  objection  to  running  these  cars 
is  well  founded.  We  do  not  believe  it  is  a  substantial  ob- 
jection,in  other  words, resting  upon  good  and  solid  grounds, 
that  would  authorize  us  to  say,  as  we  would  have  to  say  if 
we  dismissed  this  bill,  that  the  defendants  have  a  right  to 
put  obstructions  in  their  track,  and  stop  the  running  of 
these  cars,  carrying  this  kind  of  traffic.  It  is  stated  they 
have  to  furnish  power.  It  is  true  they  have  contracted  to 
do  that;  but  the  ultimate  object  and  purpose  of  this  con- 
tract was,  to  get  business.  It  is  idle  to  seek  to  evade  it. 
It  was  supposed  when  the  parties  entered  into  it,  that  it 
would  be  mutually  beneficial  to  both  of  them.  Tbat  was 
the  idea  in  making  it,  that  to  secure  the  proceeds  from  the 
carrying  of  passengers  would  be  mutually  beneficial  to  both 
roads;  and  to  say  now  that  because  those  passengers  come 
from  a  few  miles  south  of  Perrysburg  they  should  not  be 
allowed  to  come  into  the   city    under  thiis   contract,  would 
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put  a  very  strained  construotion  od  it,  the  only  ground  for 
resting  it  apon,  being  the  fact  that  they  rode  oontinnoaaly 
from  their  starting  point  to  the  city  of  Toledo  on  the  cars 
of  the  plaintiff.  To  say  that  this  will  open  up  the  roads  of 
the  defendant  to  the  traffic  of  the  country  around  here  with 
every  railroad  whose  traffic  may  be  run  into  the  city  of  Tol- 
edo upon  it,  is  begging  the  question.  We  haven't  reached 
that  point.  This  conclusion  does  not  give  the  right  to  an- 
other company  or  individual  to  run  its  traffic  or  its  pass- 
engers or  its  cars  over  the  tracks  of  the  defendant  com- 
pany. But  we  think  all  the  facts  in  this  case  concur  in 
making  these  cars  and  this  traffic,  the  cars  and  traffic 
of  the  plaintiff  road,  that  come  fairly  and  squarely  with- 
in the  provisions  of  this  contract,  which  the  defendants 
are  bound  to  receive  under  this  contract  in  the  manner  in- 
which  it  has  been  tendered  to  them.  Therefore  the  in- 
junction prayed  for  will  be  made  perpetual. 

Smith  &  Baker,  for  defendants. 

King  &  Tracy,  for  plaintiff. 


(First  Circuit -Hamilton  Co.,  O.,  Circuit  Court— Jan.  Term,  1897.) 

Before  Day,  Price  and  Norris,  J  J. 

(The  judges  of  the  Third  Circuit  sitting  in  the  First  Circuit.) 

JNO.  KRAUSE  V.  AMANDA  E.  STICHTENOTH  et  al. 

Overruling  Demurrer  with  leave  to  answer,    is.  not  final   order  to 
which  error  will  lie. 


Day,  J. 

The  ruling  of  the  court  of  commbn  pleas,  sustaining  the 
demurrer  to  the  petition  in  this  ease,  and  granting  leave  to 
amend  the  pleading  in  ten  days,  is  not  a  final  order  to  which 
error  will  lie. 

The  petition  in  error  is  dismissed. 
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Before  Caldwell,  Marvin  and  King,  JJ. 
[Judge  King  of  the  Sixth  Circuit  taking  the  place  of  Hale,  J.] 

THE  STATE  OF  OHIO  ex  rel.  THE  CITY  OF   CLEVELAND 
V.  THE  CLEVELAND  ELECTRIC  RAILWAY  CO. 


Mandamus — When  will  not  lie — 
(1).  Mandamus  will  not  lie  where  there  is  no  office,  trust  or  sta- 
tion which  the  law  specially  enjoins    upon    the    defendant. 
Nor  will  it  lie  where  the  relator  has  a  plain   and   adequate 
remedy  in  the  ordinary  course  of  the  law. 

Acceptance  by  street  R.  R.  of  conditions  of  ordinance,  or  franchise 
by  county  commissioners  constitutes  contract — 

(2).  Under  sections  2501  and  2502,  when  a  street  railroad  company 
accepts  the  conditions  of  an  ordinance  which  fixes  the  terms 
and  conditions  of  the  construction  and  operation  of  its  road 
upon  a  street  of  the  city,  the  same  constitutes  a  contract  be- 
tween the  city  and  the  street  railroad  company.  By  sec. 
3439,  the  same  is  true  as  to  county  commissioners  where  that 
board  grants  the  easement  to  the  railroad  company. 

State  as  a  party  in  mandamus — Extent  to  which  state  will  proceed — 
Public  and  private  rights — 

(3).  Where  the  relator  is  a  private  corporation  or  an  individual, 
and  the  public  is  in  no  way  interested,  the  state,  though  a 
party,  will  not  go  beyond  the  point  where  the  rights  of  the 
relator  cease.  But  in  matters  where  the  public  is  concerned 
the  state  may  and  often  will  go  beyond  the  point  where  the 
rights  of  the  relator  cease. 
Same — Complete  remedy  at  law — 

(4).  Where  the  rights  of  the  relator  are  fixed  by  contract  and 
the  relator  has  a  complete  remedy  at  law  to  enforce  such 
contract  rights,  and  the  state  cannot  proceed  with  the  action 
without  having  the  contract  in  question  first  construed  and 
then  enforce  it  as  construed,  the  state  will  leave  the  relator 
to  its  remedy  at  law. 

Error  to  the  Court  of  Common  Pleasof  Cuyahoga  county. 

Caldwell.  J. 

The  petition  sets  forth  that  the  defendant,  The  Cleveland 

Electric    Railway  Company,  has  a  line  of  road    in  the    city 

of  Cleveland,  commencing  at  Water  street  and  passing  over 

Superior  street,  and  various    other   streets    until  it  reaches 

Cedar  avenue,  and  then  over  that    avenue  until    it    reaches 

the  easterly  limits  of  the  cit^.      This  is  known  as  its    Cedar 
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avenue  line.  Being  anxious  to  extend  this  line  without  the 
city  limits  some  eight  years  ago,  it  presented  its  petition  to 
the  county  commissioners  for  a  grant  to  lay  its  road  on 
Cozad  street  from  the  end  of  Cedar  avenue  line  to  the  May- 
field  road,  and  from  there  over  certain  roads  to  its  car  barns 
on  Euclid  avenue,  and  on  other  streets  named,  back  to  the 
point  on  the  May  field  road  where  Cozad  street  comes  into 
that  road. 

This  easement  was  granted  by  the  county  commissioners 
with  all  the  conditions  usual  as  to  location  of  tracks  on  the 
roads,  paving,  manner  of  running  cars,  and  others. 

This  grant  specifies  no  time  that  it  shall  continue.  It 
provides  that  all  the  cars  passing  over  Cedar  avenue  shall 
pass  over  the  roads  and  streets  named  in  the  grant.  This 
grant  was  accepted  by  the  company,  and  the  extension 
built  and  operated. 

Some  four  years  ago,  by  an  extension  of  the  city  limits, 
all  of  the  streets  and  roads  covered  by  the  grant  before  re- 
ferred to,  became  a  part  of  the  city.  The  name  of  Cozad 
street  was  changed  to  that  of  Murray  Hill  avenue.  Prior 
to  the  bringing  of  this  action,  the  defendant  ceased  to  run 
cars  over  Murray  Hill  avenue,  and  extended  its  Cedar 
avenue  line  up  Cedar  Glen,  and  so  on  to  Murray  Hill.  The 
city  council  by  numerous  resolutions  and  ordinances, uought 
to  compel  the  defendant  to  continue  running  its  Cedar 
avenue  cars  over  Murray  Hill  avenue.  The  defendant  re- 
fused to  comply  with  any,  or  all  of  said  resolutions  and  or- 
dinances, and  this  action  in  mandamus  was  then  brought 
by  the  city  in  this  court,  to  compel  the  defendant  to  run  its 
Cedar  avenue  cars   over  Murray  Hill  avenue. 

This  is  a  statutory  acHon,  and  can  be  brought  only  when 
the  statute  authorizes  the  same. 

The  defendant  claims  the  statute  does  not  warrant  the 
bringing  of  mandamus  by  the  city  for  the  relief  it  seeks, 
for  two  reasons:     1st.   Because  there   is   no  office,  trust   or 
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BtatioOy  which  the  law  specially  enjoina  upon  the  defendant. 
2nd. — Beeanse  the  city  has  a  plain  and  adequate  remedy  in 
the  ordinary  coarse  of  the  law. 

Sec.  6741  provides  when  a  writ  of  mandamos  may  issae: 

''Mandamas  is  a  writ  issued  in  the  name  of  the  state,  to  an 
inferior  tribanai,  a  corporation,  board,  or  person,  command- 
ing the  performance  of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an  office,  trust,  or  station.'^ 

Sec.  6744  provides  when  it  must^  not    issue: 

"The  writ  must  not  be  issued  in  a  case  where  there  'is  a 
plain  and  adequate  remedy  in  the  ordinary  course  of  the 
law;  and  it  may  issue  on  the  information  of  the  party  bene- 
ficially interested. " 

If  the  defendant  is  avoiding  or  violating  a  public  duty, or 
easement  granted  by  the  city,  then  a  special  remedy  has 
been  given  the  city,  in  sec.  1771,  Bev.  Stat.,  which  pro- 
vides certain  duties  of  the  city  solicitor: 

''He  shall  apply,  in  the  name  of  the  corporation,  to  a 
court  of  competent  jurisdiction,  for  an  order  or  injunction 
to  restrain  the  misapplication  of  funds  of  the  corporation, 
or  the  abuse  of  it  corporate  powers, or  the  execution  or  per- 
formance of  any  contract  made  in  behalf  of  the  corpora- 
tion in  contravention  of  the  laws  or  ordinances  governing 
the  same,  or  which  was  procured  b^  fraud  or  corruption. 
And  be  shall  likewise,  whenever  an  obligation,  or  con- 
tract, made  on  behalf  of  the  corporation  granting  a  right 
or  easement,  or  creating  a  public  duty,  is  being  evaded  or 
violated,  apply  for  the  forfeiture  or  specific  performance  of 
the  same,  as  the    nature    of    the  case  may  require." 

The  plaintiff  contends,  that  the  obligation  of  the  defend- 
ant to  operate  its  road  on  Murray  Hill  avenue,  is  not  only  a 
contract  duty,  but  is  a  corporate  duty  resting  upon  it  per- 
force of  its  charter,  and  this  duty  is  a  trust. 

There  is  force  in  this  claim.  Whether  this  is  a  case 
where  the  state  can,  and  will  reach  out  beyond  the  contract 
of  the  city  with  the  defendant,  and  enforce  this  duty    upon 
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the  defendant  as  a  charter  duty  resulting  from  a   traat,  ia  a 

question  somewhat  new  in  this  state,   and  not   free   from 

difficulties. 

Sec.  2501,  Hev.  Stat.,  imposes  upon  the  city  council  the 

duty  of  fixing  the  terms  and  conditions  of  construction  and 

operation  of  street  railroads  in  the  language  following. 

**No  corporation,  individual  or  individuals,  shall  per- 
form any  work  in  the  construction  of  a  street  railroad,  un- 
til application  for  leave  is  made  to  the  council,  in  writing, 
and  the  council,  by  ordinance,  shall  have  granted  permission 
and  prescribed  the  terms  and  conditions  upon,  and  the 
manner  in  which  the  road  shall  be  constructed  and  operated, 
and  the  streets  and  alleys  which  shall  be  used  and  occupied 
therefor;  and  cities  of  the  first  and  second  grade  of  the  first 
class,  and  of  the  second  grade  of  the  second  class,  may  re- 
new such  grant  at  its  expiration,  upon  such  conditions 
as  may  be  considered   conducive  to  the  public   interest.^' 

Sec.  2502,  Rev.  Stat.,  provides,  among  other  conditions: 

''That  no  grant  nor  renewal  of  any  grant  for  the  construc- 
tion or  operation  of  any  street  railroad,  shall  be  valid  for 
a  greater  period  than  twenty-five  years  from  the  date  of 
finch  grant  or  renewal,  *  ♦  ♦  and  ♦  •  ♦  the  municipal 
corporation  shall  not,  during  the  term  of  such  grant  or  re- 
newal, relieve  the  grantee  from  any  obligation  or  liability 
imposed  by  the  terms  of  such  grant  or  renewal  of  a  grant.'' 

These  statutes  apply  to  street  railroad  grants  given    by 

the  county  commissioners,  as  will  be  seen  by  sec.    3439,  of 

the  statutes. 

When  the  terms  and  conditions  of  a  grant  are  fixed  in  an 

ordinance   or  resolution,  passed   by  the   authority    having 

the  power  to  grant,  and  they  are  accepted   by  the   railroad 

company,  they  constitute  a  contract  binding  upon  both  par- 
ties. 

The  Cincinnati Str.  B.  B.  Oo.  v.  Smith,  29  Ohio  St.,  291; 

The  Cincinnati  &  Springfield  By.  Co.  v.  The   Village   of 

Carthage,  36   Ohio   St.,  631;    City    of  Columbus   v.  Str. 

Railroad  Company,  45  Ohio  St.,  98. 

[OOPTBIOHT,  1898,  B7  OARL  O.  JAHN.  ] 
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In  the  Cincinnati  Str.  R.  R.  Co.  v.  Smith,  it  was  con- 
tended, that  the  streets^^being  in  the  public,  the  grant  is  a 
contract  made  in  behalf  of  the  public,  in  the  making  of 
which  the  city  does  not  act  in  its  own  behalf  as  a  corpora- 
tion, but  as  the  agent  of  the  public,  in  the  exercise  of  a 
governing  power  of  the  state,  delegated  to  it  in  the  particu- 
lar instance  to  be  exercised  in  the  mode  authorized.  The 
court  cites  the  statute  as  to  recording  plats,  showing  streets, 
allejs,  etc.,  and  that  the  effect  declared  b;  the  statute,  is  to 
place  the  streets,  etc.,  in  the  corporate  name,  in  trust  to,  and 
for  the  uses  and  purposes  so  set  forth,  and  expressed  or  in- 
tended.    The  court  then  say : 

''This  vests  the  fee  of  the  streets  in  the  corporation, 
subject  to  the  right  of  the  state  to  direct  the  mode  of  ad- 
ministering the  trust.  ^' 

Then,  after  citing  the  statute  placing  all  highways,  etc., 

in  the  control  of  the  city  council,  and  the  statute  granting 

to  the  city  council  power  to  gr&ut   a  company  authority   to 

construct  its  road  in  a  certain  street,  etc.,  the  court  says: 

''These  sections,  taken  together,  show  that  the  state,  in 
its  sovereign  character,  has  reserved  no  property  interest  in 
the  streets  in  question.  The  revenues  and  profits  that 
are  to  accrue  from  the  use  of  the  streets  in  the  mode  con- 
templated, will  be  the  private  property  of  the  city,  in  which 
the  state  has  no  interest  whatever.'^ 

The  state  has  created  the  defendant  a  corporation  with 
powers  to  build  and  operate  a  street  railroad  in  the  city  of 
Cleveland.  On  what  particular  street,  or  streets,  it  may  be 
built, on  what  terms  and  conditions  it  may  build  and  operate 
its  road,  and  for  what  time  it  may  occupy  the  grant  oi  the 
street,  are  all  to  be  determined  by  the  city  council  under 
such  restrictions  as  the  state  has  imposed  upon  the  granting 
power.  The  grant  of  the  county  commissioners,  and  the  ac- 
ceptance of  the  same  by  the  railroad,  constitute  the  con- 
tract governing  the  parties,  and  mandamus  is  not  the  proper 
remedy  to  enforce  a  contract. 
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The  city  contends,  that  the  effect  of  the  grant  given  by 
the  county  commisBioners  without  naming  any  length  of 
time  it  is  to  continue,  is,  by  implication,  to  extend  it  for 
twenty-five  years,  or  at  least,  until  the  expiration  of  the 
grant  of  Cedar  avenue.  The  railroad  claims,it  only  continoes 
at  the  volition  of  either  party,  both  parties  thus  admitting 
that  the  time  grows  out  of  the  contrast,  and  is  a  part  of  it 
The  ultimate  right  they  agree,  is  a  contract  right.  Thia 
being  true,  the  authorities  all  agree  that  mandamus,  is  not 
the  proper  remedy. 

As  we  have  pointed  out,  sec.  1777,  Sev.  Stat.,  affords 
the  city  a  plain  and  adequate  remedy.  It  follows,  that  for 
the  two  foregoing  reasons,  this  court  has  no  jurisdiction  to 
determine  the  rights  of  the  parties  by  this  action  in  man- 
damus. 

The  relator,  the  city  of  Cleveland,  it  is  claimed, may  have 
a  complete  remedy  for  enforcing  its  contract,  and  hence  it 
may  not  be  able  to  avail  itself  of  the  action  of  mandamus. 
Yet,  the  state  is  a  party,  and  a  party  in  interest,  and  as  to 
the  state,  the  remedy  provided  for  the  city  is  cumulative.. 
That  the  state  has  created  the  corporation  to  perform  a  pub- 
lic duty  upon  the  streets  of  the  city,  and  the  powers  and 
duties  of  the  corporation  enjoin  upon  it  a  trust,  and  out  of 
this  trust  arise  duties  to  the  public  which  the  state  can, 
and  will  command  it  to  observe,  even  though  the  city  may 
have  another  remedy. 

The  authorities  agree,  that  in  actions  in  mandamus,  where 
the  relator  is  a  private  corporation,  or  an  individual,  and 
the  public  is  in  no  way  interested,  the  state  will  go  only  so 
far  as  the  rights  of  the  relator  go,  in  maintaining  the  action. 
But  in  matters  where  the  public  is  concerned,  the  state  may, 
and  often  will,  go  beyond  the  point  where  the  right  of  the 
relator  ceases.  The  relator  may  be  barred  from  bringing 
mandamub*,  by  reason  of  a  contract,  while  tbe  state  may 
not  thus  be  barred.     The  relator    may  have    another   plain. 
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and  adequate  remedy, while  the  state  may  not.  A  rule  that 
the  state,  in  such  cases,  often  adheres  to,  is,  that  it  will  go 
no  further  than  the  relator  can  go  if  such  advance  step  must 
be  governed  by  the  contract  of  the  relator.  We  have  seen 
that  the  state  has  given  up  all  interest  in  the  streets  of 
cities,  except  to  declare  their  uses  and  to  regulate  such  uses. 
All  else  is  committed  to  city  councils.  Not  only  has  this 
extensive  control  over  the  streets  been  conferred  on  cities, 
but  the  remedies  to  enforce  this  authority  are  equally  broad. 
This  seems  to  point  with  great  certainty  to  the  intention 
that  the  city  should  act  without  the  aid  of  the  state,  and 
that  the  state  should  not  exercise  its  power  of  mandate,  ex- 
cept, as  a  rule,  in  cases  beyond  the  remedy  given  the  city, 
or  in  cases  of  emergency,  or  in  cases  instituted  by  (he  At- 
torney-General. The  supreme  court  of  our  state  has,  so 
far  as  we  know,  adhered  to  this. 

The  State  ex  rel.  the  Board  of  County  Commissioners  of 
Eoss  County,  v.  The  Zanesville&  Maysville  Turnpike  Soad 
Company,  16  Ohio  St.,  308.  In  this  case  mandamus  was 
brought  by  the  county  commissioners  to  compel  the  Turn- 
pike Company  to  repair  a  bridge.  The  Turnpike  Company 
was  a  public  corporation,  exercising  its  franchise  in  a  public 
highway.  The  state  was  urged  to  go  beyond  the  remedy  of 
the    relator,  because  there    was    a    trust.     The  court  say: 

"Granting  for  the  purposes  of  this  case  as  here  presented, 
the  full  competency  of  the  parties  and  tbe  binding  obliga- 
tion of  the  contract,  alleged  according  to  its  terms,  we  look 
in  vain  tov  a  duty,  specially  enjoined  by  law,  'resulting 
from  an  oflSce,  trust,  or  station.'  Here  is  no  oflSce,  no 
trust,  no  station,  within  any  definition  of  that  term  known 
to  the  law.  It  is  simply  an  obligation  arising  out  of  con- 
tract.*' ♦  *  ♦  "We  do  decide,  that  purely  contract  ob- 
ligations, involving  no  trust,  cannot  be  enforced  by  man- 
damus." 

The  writ  was  demanded  on    the    ground  that    it    was  the 
.corporate  duty  of  the  Turnpike  Company  to  keep  the  bridge 
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in  repair.  To  this  the  court  said:  ''We  will  assume 
that  it  is  the  corporate  duty  of  the  company  to  keep  the 
bridge  in  repair;  but  does  it  follow,  that  the  relators  are  en- 
titled to  the  peremptory  writ?"  The  court  mention  the  ques- 
tion as  to  whether  this  corporate  duty  is  a  trust  within  the 
meaning  of  the  statute;  but  in  substance,  say,  that  to  call 
upun  the  court  to  decide  that  question,  some  one  must  be 
relator  who  represents  the  public,  and  the  court  will  not  de* 
cide  it  where  the  relator  relies  upon  a  contract  and  repre*' 
sents  nothing  but  his  own  interest  under  that  contract.  The 
city  appears  in  its  corporate  capacity,  and  as  such  it  has  no 
interest  but  its  contract.  It  follows,  that  the  court  should 
go  only  so  far  as  the  relator  can  go. 

Should  the  state  undertake  to  go  beyond  this,  it  would  at 
once  find  itself  involved  in  the  contract  between  the  parties. 
The  state  cannot  authorize  the  city  and  the  railroad  com- 
pany to  enter  into  a  contract,among  other  things,determin- 
ing  the  length  of  the  grant,  and  then  by  mandamus  compel 
the  company  to  operate  its  road  lougier  than  it  has  agreed 
to.  This  would  be  authorizing  parties  to  determine  their 
rights  by  contract,  and  then  the  state  compelling  them  to 
act  beyund  the  contract.  This  would  be  impairing  a  con- 
tract which  the  state  can  not  do,  at  least,  in  this  way.  It 
follows  that  the  state  can  only  construe  the  contr&ct  as  to 
the  grant.  Is  it  for  twenty  five  years,  oi  for  the  unexpired 
years  of  the  Cedar  avenue  grant,  or  at  the  option  of  either 
party?  After  it  is  construed, then  enforce  it  for  such  time. 
All  this  the  city  has  ample  puwer  to  have  done  witbout  the 
aid  of  the  state. 

We  conclude  the  statute  of  mandamus  givee    us  no  juris- 
diction of  this  action. 

The  peremptory  writ    is  refused,  and  the    petition  is  dis- 
missed. 

Miner  G   Norton,  and  O.  L.  Phillips,  for  the  Plaintiff. 

Squire,  Sanders  &  Dempsey,   for  the  Defendant. 
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(Sixth  Circuit—Lucas  Co.,   0.,  Circuit  Court,  Oct.  Term,  1897.) 

Before  King,   Haynes  and  Parker,  J  J. 
CHARLES  F     lVEWBERRY  v.  THi^i  STATE  OF  OHIO. 


Prosecution  for  conveying  into  prison  things  uoith  intention  to  aid 

*in  escape— &ec.  €902  R,  8. 

X)n  the  trial  of  one  charged  under  sec.  6902,  Rev.  Stat.,  with  hav- 
ing conveyed  into  a  county  Jail  a  revolvar  and  other  articles 
useful  to  effect  the  escape  of  a  prisoner  lawfully  detained 
therein,  and  with  intent  to  thereby  f&oilitate  the  e«icapej  of 
such  prisoner,  the  court  charged  the  Jury  that  if  the  defend- 
ant gave  the  revolver  to  the  prisoner  with  the  intent  that  he 
should  use  it  to  effect  an  escape^while^he  was  out  of  the  Jail 
for  a  temporary  purpose  in  the  custody  of  the  sheriff,  and 
to  be  returned  to  the  Jail  when  such  temporary  purpose  was 
accomplished,  then,  while  so  temporarily  out  of  the  Jail,  he 
was  a  prisoner  confined  in  the  Jail  within  the  meaning  of 
the  statute,  and  such  intent  would  be  an  intent  to  facilitate 
the  escape  of  a  prisoner  detained  in  the  jail  within  the  mean- 
ing of  the  statute.    Held:  Not  error. 

.Action  of  trial  court  in  overruling  motion  (in  arrest  of  Judg- 
ment based  on  many  alleged  defects  in  the  indictment, sus- 
tained. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Pabkeb,  J. 

An  indictment  was  returned  by  ibe  grand  jury  of  Lucas 
•county,  Ohio,  against  the  plaintiff  in  error,  charging  him 
with  having  conveyed  into  the  jail  of  said  county  articles 
useful  to  effect  the  escape  of  a  prisoner  detained  therein,  in 
violation  of  sec.  6902,  Revised  Statutes,  a  part  of  which, 
applicable  to  the  case  in  hand,  reads  as  follows: 

**Whoever  conveys,  or  attempts  to  convey,  into  *  *  * 
a  jail,  *  *  *  anything  useful  to  effect  the  escape  of  any 
prisoner  lawfully  detained  therein,  and  with  intent  thereby 
.to  facilitate  the  escape  of  such  prisoner,  whether  an  escape 
be  effected,  or  attempted,  or  not,  shall,  if  such  prisoner 
be  detained  for  felony,  be  imprisoned  in  a  penitentiary  not 
tmorethan  three  years  nor  less  than  two  years'*,  etc. 

[The  indictmeut  alter  [[setting  forth  that  one  Harry  Davis 
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had  been  charged  with  the  crime  of  murder  in  Wood  county, 
Ohio, upon  which  he  had  been  arrested  and  ordered  into  the 
custody  of  the  sheriff  of  Wood  county  to  await  the  action  of 
the  grand  jury,  and  for  which  he  had  afterwards  been  in- 
dicted by  the  grand  jury;  to  which  indictment  he  had 
entered  a  plea  of  ''not  guilty,''  whereupon  he  was  remanded 
to  the  custody  of  said  sheriff  to  await  his  trial,  and  had  been 
by  said  sheriff  conveyed  to  Lucas  county  and  confided  to 
the  custody  of  the  sheriff  of  said  county  for  safe  keeping, 
proceeds  to  charge  that: 

"Charles   E,    Newberry   and   John    Muchler,  Jr.   after- 
wards, and  while   the  said  Harry    Davis  was  and    remain- 
ed   in    the   custody   of   the   said    Charles   E.  Tual,  sheriff 
of  Lucas   county,  and    while   so   confined    in    said   jail   of 
Lacas  county,  and  before  the  said  Harry  Davis   had    been 
discharged  or  released  by  any  order   of   any  court,  to- wit: 
On    the    10th    day    of   November,  1896,   at   the  county  of 
Lucas  aforesaid,  unlawfully,  feloniously  and  purposely    did 
convey    into  the  jail  of  Lucas  county  ten  steel  saws,  one  re- 
volving pistol,  one  instrument  commonly  called  a  billy,  one 
key,  one-half  pint  of  acid, and  four  quarts  of  whiskey, being 
tools,  instruments  and  things  proper  to  facilitate  the  escape, 
and  useful  to  effect  the  escape  of  prisoners  lawfully  detained 
therein,  and  the  same  being  such    instruments    and    things 
aforesaid,  then  and  there  unlawfully  and    purposely  did  de- 
liver the  same  without  the  consent  or    privity    of   the   said 
Charles  E.  Tual,  sheriff  of  said  county  of  Lucas,  to  the  said 
Harry    Davis  who  was  a  prisoner  in  said  jail    as    aforesaid, 
and  was  lawfully  detained  and  confined  in  said  jail    for  the 
crime  of  murder  in  the  first  degree  as  aforesaid,    upon    the 
order  of  the  court  aforesaid,  said  crime  of    murder    being  a 
charge  of  felony  under  the  laws  of  the  state   of   Ohio,    and 
the  said  saws,  pistol,  billy,  key,    whiskey    and    acid    being 
such  instruments  and  things  as   aforesaid,    were    then    and 
there  so  conveyed  into  said  jail  and  delivered  to  said  Harry 
Davis  by  the  said  Charles  Newberry  and  John  Muchler,  Jr. 
as  aforesaid,  with  intent    then  and  there  to   aid    and    assist 
the  said  Harry  Davis  to  escape    and    attempt    to    escape". 

The  conclusion  of  the  indictment  being  in  the  usual  form. 
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Preceding  the  part  of  the  indictment  which   I   have   just 
read,  is  a  history  of  all  the  steps  taken    in  the    arrest   and 
prosecution  of  Davis  before  the    return    of   the    indictment 
against  him  by  the  grand  jury  of  Wood  county,    and  it  sets 
forth  that  the    warrant  for    his   arrest    was    issued    by    the 
mayor  of  the  village  of  Bowling    Green  in    Wood    county, 
to   the  marshal  of  said  village  and  thesheriff  of  said  county; 
that  ''Richard  Biggs  and  Alf.  Farmer  were  duly  appointed 
special  marshals,  and   took  oath    of   office    as   such    special 
marshals,  to  assist  Joseph  F.  Reed,    the    marshal.'*       That 
said  special  marshal  Richard  Biggs,  arrested  the  said  Davis, 
made  his  return  of  said  warrant  to  said  mayor,  ''whereupon 
the  said  Harry  Davis,  while  then  and  there  in  the    custody 
of  said  Richard  Biggs    was  then  and  there,  before  said    Ai- 
mer R.  Campbell,  the  said  mayor  as  aforesaid,   charged    in 
due  form  of  law  upon  a  complaint  in  writing  upon  the  oath 
of  one  Alf.    Farmer    with    having    unlawfully,    purposely, 
feloniously,  and  with  deliberate  and    premeditated    malice, 
killed  one  Jesse  Baker,  whereupon   the   said    Harry    Davis 
was  duly  arraigned  before  the  said  mayor  upon  said  charge, 
and  upon  hearing  said  complaint  read,  pleaded  not  guilty  to 
the  same,  and  then  and  there  did  waive  an  examination  and 
requested  to  be  bound  over  to  the   court   of  common    pleas 
of  Wood  county,  Ohio.''     That  he    was    held   accordingly 
without  bail.     ^'Whereupon  the  said  mayor  issued    a   com- 
mitment for  said  Harry  Davis   addressed  to  the   keeper   of 
the  jail  of  said  county  of  Wood,  commanding  him  to  receive 
the  said  Harry  Davis  into  his  custody  in    the   jail   of   said 
county  there  to  remain  until  he  be  discharged  or  dealt  with 
by  due  course  of  law,  and  delivered   the   said   commitment 
to  Joseph  F.  Reed,  the  marshal  of  said  village   of  Bowling 
Green,  and  afterwards,  upon  the  same  day,  the  said  Joseph 
F.  Reed,  marshal  as  aforesaid,  delivered  the  body  of  the  said 
Harry  Davis  then  and  there  into  the  custody  of  said    Rich- 
ard Biggs"  the  sheriff  and    keeper    of   the   jail   of   Wood 
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coanty,  who  detained  and  confined  him  in  said  jail  .  That 
afterward  **  there  being  no  sufficient  jail  in  said  county  of 
Wood  in  which  to  safely  detain  and  confine  said  Harry 
Davis  while  awaiting  bis  said  trial  the  said  Harry  Davis 
was,  together  with  a  copy  of  the  commitment  under  which 
he  was  so  detained  and  confined,  delivered  by  said  Richard 
Biggs,  the  sheriff  of  Wood  county,  to  Charlps  B.  Tual,  the 
duly  elected,  'qualified  and  acting  sheriff  of  LiTcas  county,  • 
Ohio,  the  said  Lucas  county  being  a  county  in  the  state 
of  Ohio,  which  adjoins  the  said  county  of  Wood".  That 
said  sheriff  of  Lucas  county  received  said  Davis,  and  de- 
taind  and  confined  him  in  the  Lucas  county  jail.  That 
afterward,  the  grand  jury  of  Wood  county  returned  an  in- 
dictment against  said  Davis  charging  him  with  murder  in 
the  first  degree  in  the  killing  of  said  Jesse  Baker,  and  that 
said  Harry  Davis  was  arraigned  upon  the  said  indictment 
and  entered  a  plea  of  not  guilty,  thereto;  ''and  it  was  by 
the  said  court  ordered  that  the  said  Harry  Davis  be  tried  at 
nine  o'clock  in  the  forenoon  of  the  28rd  day  of  November, 
A.  D.  1896,  and  that  the  said  Harry  Davis  be  and  remain 
in  the  custody  o'f  the  sheriff  of  Wood  county  to  await  his^ 
trial  upon*the  said  23rd  day  of  November,  1896,  and  there- 
upon the  said  sheriff  of  Wood  county  delivered  the  said 
body  of  the  esaid  Harry  Davis  back  to  the  sheriff  of  Luca& 
county,  and  the  said  Harry  Davis  was  by  the  sheriff  of  Lu- 
cas county  again  confined  and  detained  in  the  said  jail  of 
Lucas  county. "  Then  follows  the  part  of  the  indictment 
which  I  have  read,  charging  Newberry  and  Muchler  with 
having  conveyed  certain  articles  named  into  the  jail  of  Lucas 
county  with  the  intent  charged. 

I  have  been  particular  in  quoting  from  the  indictment  so 
that  what  I  may  say  upon  certain  points  urged  against  its 
sufficiency  may  be  better  understood. 

No  exceptions  were  taken  to  this  indictment  until  upon< 
the  trial  an  objection  was  made  to  the  introduction   of   cer 
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tain  evidence  apon  the  part  of  the  state,  and  after  the  trial, 
(which  resalted  in  the  conviction  of  the  plaintiff  in  error), 
when,  by  a  motion  for  d  new  trial,  and  a  motion  for  arrest  of 
judgment,  the  sufficiency  of  the  indictment  was  challenged. 

After  the  plaintiff  in  error  had  plead  to  the  indictment, 
and  the  trial  of  the  cause  had  begun,  it  was  too  late  to  raise 
objections  to  any  faults  in  the  indictment  that  amounted  to 
mere  defects  in  its  form  or  in  the  manner  in  inhich  the  of- 
fense was  charged.  Sections  7249  and  7253,Hevised  Statutes, 
Bartlett  v.  State,  28  Ohio  St.,  669.  So  we  need  only  con- 
sider  such  alleged  defects  as  may  be  taken  advantage  of  by 
demurrer  before  plea,  or  by  motion  in  arrest  of  judgment 
after  trial  and  conviction.  The  motion  in  arrest  of  judg- 
ment in  this  case  sets  forth  with  particularity  the  defects 
which  plaintiff  in  error  claims,  appeared  upon  the  face  of 
this  indictment,  to-wit: 

Ist.  That  it  fails  to  show  that  at  the  time  the  mayor  is- 
sued his  warrant  against  Davis  there  had  been  filed  with 
him  an  affidavit  chaiging  said  Davis  with  an  offense. 

2nd.  That  it  fails  to  show  the  proper  and  legal  appoint- 
ment of  Richard  Biggs  and  Alf  Farmer  as  special  marshals 
to  assist  Reed,  the  marshal  of  said  villoge  of  Bowling  Green. 

8rd.  That  it  shows  that  said  warrant  was  issued  to  said 
marshal  and  to  the  sheriff  of  Wood  county,  and  was  served 
by  the  special  marshal,  Richard  Biggs,  thereby  showing 
that  said  special  marshal  had  no  authority  to  arrest  said 
Davis. 

4th.  It  shows  that  Davis  was  arrested  by  said  special 
marshal  and  was  in  his  custody  when  he  was  arraigned  be- 
fore said  mayor,  and  that  thereafter  said  mayor  issued  a 
mittimus  directed  to  the  marshal  of  said  village,  and  fails  to 
show  how  the  marshal  obtained  custody  of  said  Davis. 

5th.  It  fails  to  show  that  said  mayor  certified  to  the  clerk 
of  the  court  of  common  pleas  of  Wood  county,  a  transcript 
of  his  records  in  the  matter  alleged  to  have  taken   place  be- 
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fore  him  in  the  case  of  the  State  of  Ohio  v.  said  Davis,  and 
fails  to  show  how  said  court  of  common  pleas  acquired  juris- 
diction over  said  matter. 

6th.  It  fails  to  show  that  said  mayor  had  jurisdiction  of 
said  cause,  because  it  fails  to  show  that  the  crime  had  been 
committed  within  the  county  of  Wood,  or  within  the  limits 
of  said  village. 

7th.  It  fails  to  show  that  said  Davis,  after  having  been 
put  into  the  custody  of  the  sheriff  of  Lucas  county,  was  de- 
livered to  the  sheriff  of  Wood  county  by  virtue  of  a  writ  of 
habeas  corpus  issued  by  the  court  of  common  pleas  of 
Wood  county,  as  provided  in  sec.  7386,  Bev.  Stat. 

8th.  It  fails  to  show  that  after  said  Davis  was  arraigned 
and  entered  bis  plea  of  not  guilty  to  the  indictment  returned 
against  him  by  the'grand  jury  of  Wood  county,  the  sheriff 
of  Wood  county  found  the  jail  of  said  county  to  be  in- 
sufficient to  hold  the  body  of  said  Davis,  and  also  fails  to 
show  that  said  sheriff  found  the  jail  of  Lucas  county  most 
secure, as  required  by  section  7882  of  the  Revised  Statutes. 

9th.  It  fails  to  show  that  after  the  arraignment  and  plea 
of  said  Davis  he  was  delivered  by  thesheriff  of  Wood  county 
to  the  sheriff  of  Lucas  county  with  the  copy  of  commitment 
by  virtue  of  which  said  sheriff  of  Wood  county  held  him, as 
required  by  section  7383  of  the  Revised  Statutes. 

10th.  That  it  fails  to  show  on  its  face  that  whiskey  is  a 
thing  useful  or  proper  to  effect  the  escape  of  said  Davis. 

11th.  It  fails  to  show  that  it  was  intended  by  said  defend- 
ant Newberry  to  aid  and  assist  the  said  Harry  Davis  to  es- 
cape or  attempt  to  escape  from  said  jail  of  the  county  of 
Lucas. 

12th.  It  fails  to  show  that  at  the  time  said  things  were 
alleged  to  have  been  conveyed  into  said  jail,  the  said  New- 
berry knew  that  said  Davis  was  lawfully  confined  in  said 
jail. 

13th.   It  fails  to  show  that  at  the  time  thesheriff  of  Wood 
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county  first  delivered  the  body  of  said  Davis  to  the  sheriff* 
of  Lucas  county,  he  tendered  to  said  sheriff  of  Luca& 
county  the  fees  provided  by  section  7384  of  the  Bevised 
Statutes,  or  that  such  fees  were  tendered  the  second  time 
said  Davis  was  removed  to  the  jail  of  Lucas  county. 

It  is  urged  by  counsel  for  plaintiff  in  error,  that  because 
of  these  alleged  apparent  irregularities  in  the  steps  taken  to 
effect  the  arrest  and  detention  of  the  prisoner  Davis,  and  of 
the  alleged  failure  of  the  indictment  to  show  certain  steps 
necessary  to  the  legality  of  his  arrest  and  detention,  the 
alleged  assistance  given  him  by '  the  plaintiff  in  error  to 
effect  his  escape  was  not,  or  could  not  have  been  illegal  or 
criminal.  In  short,  that  it  not  being  charged  or  shown 
that  Davis  was  legally  detained  in  the  jail  of  Lucas  county, 
the  plaintiff  in  error  might  have  lawfully  conveyed  into  said 
jail  articles  useful  to  effect  his  escape  while  he  was  there  de- 
tained. It  is  contended  that  the  true  criterion  for  determin- 
ing whether  the  detention  of  Davis  was  so  far  unlawful  as 
to  justify  acts  which  would  be  a  violation  of  sec.  6902  if  the 
detention  were  legal,  is  to  be  found  by  inquiry  and  finding 
whether  the  discharge  of  Davis  from  such  custody  could 
have  been  effected  by  a  writ  of  habeas  corpus — that  is,  if' 
his  discharge  could  have  been  .thus  effected,  then  any  act  or 
effort  to  effect  his  escape  or  liberation  would  have  been  law- 
ful. Without  endorsing  this  proposition,  we  are  willing  to- 
resort  to  this  criterion,  since,  by  so  doing,  we  cannot  fall 
into  any  error  that  will  be  prejudicial  to  the  plaintiff  in 
error. 

Our  views  and  conclusions  upon  the  several  alleged  de- 
fects in  the  indictment  touching  the  proceedings  leading  up- 
to  the  detention  of  Davis  in  the  Lacas  county  jail,  make  it 
unnecessary  for  us  to  discuss  them  severally  or  in  detail. 

It  has  been  shown    that  by  process  or  means,  regular   or 
irregular,  Davis  was  brought  before  the  mayor  of   Bowling- 
Green,  and  was  arraigned  upon  a  written  charge  of  murder 
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in  the  first  degree,  and  that  thereupon  he  was  committed  to 
the  custody  of  the  marshal  of  the  village  who  delivered  him 
into  the  custody  of  the  sheriff  and  jailer  of  Wood  county  to 
be  detained  until  discharged  according  to  law,  and  that,  up- 
on this  order  of  commitment,  a  mittimus  was  accordingly 
issued  to  said  marshal.  That  this  action  was  taken  upon 
Davis  having  entered  his  plea  to  the  charge,  and  having 
waived  examina);ion  and  requested  that  he  be  bound  over  to 
court. 

It  has  also  been  shown  that  the-  indictment  charges  that 
when  Davis  was  delivered  by  the  sheriff  of  Wood  county  in- 
to the  custody  of  the  sheriff  of  Lucas  county,  the  said 
Charles  Er  Tual  received  from  the  sheriff  of  Wood  county  a 
copy  of  said  commitment. 

We  hold  that  thereafter  his  discharge  could  not  have  been 
effected  by  habeas  corpus  on  account  of  any  illegality  or 
irregularity  in  or  about  his  arrest  or  any  of  the  proceedings 
prior  to  said  commitment. 

In  Dows'  case,  reported  in  18  Pa.  St.,  37,  the  law  is  laid 

down  in  the  syllabus  as  follows: 

*'In  the  case  of  the  escape  of  the  fugitive  from  justice 
from  this  state  to  Michigan,  after  having  been  charged 
in  this  state  by  indictment  with  forgery,  his  arrest  in  the 
latter  state  without  legal  authority  possessed  by  those  who 
made  it,  will  not  entitle  the  prisoner  to  discharge  before 
prosecution,  his  release  not  being  demanded  by  the  exec- 
utive of  Michigan, '' 

Dowfl  was  a  fugitive  from  justice  from  the  county  of 
Allegheney,  Pennsylvania,  being  at  the  time  he  fled, 
charged  by  indictment  with  forgery  and  with  obtaining 
money  under  false  pretenses,  and  it  having  been  ascer- 
tained that  he  was  in  the  state  of  Michigan,  a  requisi- 
tion was  made  by  the  governor  of  the  state  of  Penn- 
sylvania upon  the  governor  of  Michigan,  upon  which  the 
governor  of  Michigan  issued  a  warrant  for  the  arrest  of 
Dows;  but  he  was  not  arrested  in  pursuance  of  that.     He 
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was  arrested  at  Detroit  by  the  officers  of  the  steamer 
'^Ocean"  when  on  board  said  boat,and  was  carried  away  in> 
to  the  state  of  Pennsylvania,  and  there  delivered  to  the 
sheriff  of  Erie  county,  and  conveyed  to  Pittsburgh  and 
lodged  in  jail.  The  arrest  was  without  a  warrant,  and  by 
persons  not  authorized  to  make  the  arrest.  That  the  arrest 
was  illegal  was  assumed  by  the  court  deciding  the  case,  and 
it  was  said  that  if  the  prisoner  had  been  demanded  by  the 
governor  of  the  state  of  Michigan,the  Pennsylvania  authori- 
ties would  probably  have  been  required  to  surrender  him  up 
to  the  state  of  Michigan.  But  it  was  held  that  the  rights 
of  sovereignty  of  that  state  did  not  reside  in  the  prisoner, 
and  he  could  not  assert  them;  and  that,on.hi6  own  account, 
he  could  not  assert  the  want  of  authority  for,  or  the  illegal- 
ity of  his  arrest  as  a  reason  why  he  should  not  be  detained 
and  prosecuted.  In  the  opinion  of  the  court  many  cases  are 
cited  in  support  of  this  doctrine,  and  it  is  said  that  it  has 
been  formally  established  and  is  founded  on  a  principle  of 
universal  law. 

Sections  5729  and  5741,  Revised  Statutes,  (being  parts 
of  the  chapter  on  habeas  corpus), seem  to  us,standing  alone, 
to  furnish  sufficient  authority  in  support  of  this  conclusion. 

''Sec.  5729.  If  it  appear  that  the  person  to  be  restrained 
of  his  liberty  is  in  custody  of  an  officer  under  process 
issued  by  a  court  or  magistrate,  oi  by  virtue  of  the  judg- 
ment or  order  of  a  court  of  record,  and  that  the  court  or 
magistrate  had  jurisdiction  to  issue  the  process,  render  the 
judgment,  or  make  the  order,  the  writ  shall  not  be  allowed, 
the  person  shall  not  be  discharged  by  reason  of  any  in- 
formality or  defect  in  the  process,  judgment  or  order.*' 

''Sec.  5741.  When  the  judge  has  examined  into  the  cause 
of  caption  and  detention  of  the  person  so  brought  before 
him,  and  is  satisfied  that  he  is  unlawfully  imprisoned  or  de- 
tained, he  shall  forthwith  discharge  him  fiom  confinement. 
On  such  examination  the  judge  may  disregard  matters  of 
form  or  technicalities  in  any  mittimus  or  order  of  commit- 
ment by  a  court  or  officer  authorized  to  commit  by  law." 
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See  also  the  caBes  of  Hatch  v.  Sheriff,  2  C.  C,  163; 
Madden  v.  Smeltz,  2  C.  C,  168;  State  ex  rel.  v.  HamiltoD, 
3  C.  C.  10;  Id  re.  George,  5  C.  C.  207-210;  and  Ex  parte 
Mosler,  8  C.  C.  324-326;  which  are  hoIdingB  cinder  these 
sections  more  or  less  in  point,  but  which  we  will  not  now 
take  the  time  to  discuss. 

The  indictment  sets  forth  that  an  order  of  commitment 
'was  issued,  etc.  It  must  be  presumed  that  this  was  in  due 
form, which  required,  (as  provided  by  sec.  7188  Bev,  Stat.), 
that  the  prisoner  should  be  received  into  the  custody  of  the 
officer  ''in  the  jail  of  the  county  aforesaid,  there  to  remain 
until  discharged  by  due  course  of  law." 

If  the  proceedings  in  transferring  the  custody  of  Davis  to 
the  sheriff  and  jail  of  Lucas  county  were  otherwise  lawful, 
we  hold  that  his  detention  of  the  prisoner  could  have  been 
justified  under  this  warrant  or  demand;  but,  assuming  with- 
out deciding  that  the  charge  in  the  indictment  that  Davis 
was  confined  and  held  *'upon  the  order  of  the  court  afore- 
said'^  (to-wit:  upon  the  order  for  his  detention  made  by 
the  court  of  common  pleas  after  he  had  entered  his  plea  to 
the  indictment),  would  preclude  the  state  from  relying,  in 
this  casie,  upon  any  other  order  or  warrant  of  commitment 
which  had  come  into  the  hands  of  thesheriff  of  either  county, 
we  proceed  to  consider  how  the  matter  stands  upon  that 
order  of  the  court. 

We  think  it  too  plain  to  require  extended  argument  or 
much  citation  of  authorities,  that  after  Davis  had  entered 
his  plea  to  the  indictment  without  taking  any  exceptions  to 
the  steps  in  his  prosecution  preceding  the  indictment,  it  was 
too  late  for  him  to  make  such  objections  even  if  such  steps 
had  before  then  been  open  to  objection;  and  that,  upon  his 
entering  such  plea,  it  was  within  the  power  of  the  court  to 
order  him  committed  to  await  further  steps  in  the  case.  In- 
deed, the  court  was  not  authorized  in  the  case  of  murder  in 
the  first  degree,  to  make  any  other  order,  and  we  hold  that 
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this  order  of  the  court  was  sufficient  iu  itself  to  justify  the 
detention  of  the  prisoner  by  the  proper  custodian  at  a 
proper  place,  even  though  upon  it,  or  in  pursuance  of  it,  no 
written  authority  had  been  placed  in  the  hands  of  such 
officer.  That  if  Davis  had  sought  his  liberation  by  habeas 
corpus  proceedings,  it  would  have  been  good  and  sufficient 
answer  to  his  petition  for  the  officer  to  set  forth  the  pendency 
of  the  prosecution  and  the  order  of  the  court  for  his  deten- 
tion. Even  if  this  is  not  correct,it  does  not  follow  that  the 
detention  of  Davis  would  have  been  unlawful,  for  the  war- 
'lant  or  order  of  commitment  might  have  issued  alter  the 
writ  of  habeas  corpus  had  been  allowed,  and  in  such  case  it 
would  afford  a  justification  for  the  holding  of  the  prisoner 
when  the  matter  should  come  on  to  be  heard  in  the  habeas 
corpus  proceeding,  and  we  have  no  doubt  an  attempt '  to 
hold  the  sheriff  or  jailer  liable  for  false  imprisonment  in  the 
interim  would  be  defeated  by  an  exhibition  of  this  order  of 
the  court.  Surely  the  plaintiff  in  error  cannot  claim  greater 
rights,  privileges  or  immunities  in  the  premises  for  Davis 
and  as  a  shield  for  himself  than  Davis  could  have  availed 
himself  of  on  his  own  account.  In  support  of  our  conclu- 
sions upon  this  point  we  cite.  The  People  ex  lel.  James 
Trainor,  appellant  v.  Samuel  Baker,  keeper  etc. ,  respondent, 
89  N.  Y.,  460.  A  case  (the  title  of  which  has  escaped  me) 
in  114  U.  S.,  417;  and  9th  American  &  Eng.  Ency.  of  Law, 
190. 

The  contention  that  because  there  was  irregularity  in  the 
arrest  and  preliminary  examination  of  Davis  and  a  failure 
upon  the  part  of  the  magistrate  to  certify  a  transcript  from 
the  records  of  his  proceedings  to  the  courtof  common  pleas, 
the  grand  jury  was  without  authority  in  the  premises  so  that 
the  indictment  was  unauthorized  and  invalid,  and  the  im- 
prisonment of  Davis  upon  it  was  consequently  unlawful,  we 
deem  utterly  without  foundation.  It  is  entirely  clear  that 
the  indictment  needs  no  such  support;  that  the  grand  jury 
^was  authorized  to  inquire  into  the  matter  wi  thout  regard  to 
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whether  there  was  or  was  not  a  preliminary  examination, 
and  that  no  possible  irregalarity,  informality  or  illegality 
in  the  steps  before,  or  proceedings  upon  the  part  of  the 
magistrate  could  in  any  way  affect  the  validity  of  the  indict- 
ment, or  the  detention  of  the  prisoner  in  consequence  of 
such  indictment. 

It  is  also  urged  that  because  the  prisoner  was  not  re- 
turned to  Wood  county  to  plead  to  the  indictment  by  virtue 
of  a  writ  of  habeas  corpus,  as  provided  by  section  7386  of 
the  Revised  Statutes,  his  conveyance  to  Wood  county  on 
that  occasion  was  unlawful,and  that  it  follows  that  his  subse- 
quent detention  by  the  sheriff  of  Lucas  county,  in  the  Lucas 
county  jail,  was  also  unlawful.  We  do  not  concur  in  the 
view  that  the  transportation  of  the  prisoner  from  the  jail  of 
Lucas  county  to  the  presence  of  the  court  in  Wood  county 
to  plead  to  the  indictment  was  unlawful  because  no  writ  of 
habeas  corpus  was  issued  for  that  purpose.  The  sheriff  of 
Wood  county  was  authorized  to  produce  the  prisocer,  and 
he  held  him  in  his  custody  on  that  occasion  by  virtue  of  the 
order  of  the  magistrate  and  the  mittimus  before  adverted 
to  precisely  as  if  he  were  bringing  him  from  the  Wood 
county  jail  to  the  court  room  for  the  same  purpose;  and 
while  the  sheriff  of  Lucas  county  might  have  insisted  upon 
a  writ  of  habeas  corpus  before  surrendering  the  prisoner  to 
the  custody  of  the  sheriff  of  Wood  county,  yet,  his  not  hav- 
ing insisted  upon  it,  did  not  in  any  way  affect  the  legality 
of  the  detention  and  transportation  of  the  prisoner  from  the 
Lucas  county  jail  to  the  Wood  county  court  house  and  his 
return  to  the  Lucas  county  jail,  but,  if  it  were  true  that  on 
this  occasion  the  prisoner  Davis  was  unlawfully  surrendered, 
transported  and  returned,  it  does  not  follow  tbat  his  subse- 
quent detention  by  the  sheriff  of  Lucas  county  would  be 
illegal.   Such  act,  even  if  unlawful,  would  not  be  so    incur- 
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able  and  of  such  permaireDt  and  extensive  inflaence  as  to 
vitiate  all  prior  and  all  subsequent  steps  in  the  course  of 
prosecution.  It  has  been  said  by  way  of  illustration  that  if 
the  sheriff  of  Lucas  county  bad  taken  the  prisoner  across 
the  line  into  the  state  of  Michigan,  he  could  not  have  there 
lawfully  restrained  him  of  his  liberty  because  of  the  lack  of 
authority  of  the  sheriff  in  that  state.  Conceding  that  this 
is  true,  if  the  sheriff  had  by  any  means  secured  the  return 
of  the  prisoner  to  Lucas  county  ho  might  there  take  and 
hold  him, and  the  fact  that  the  prisoner  had  been  unlawfully 
detained  for  a  season  in  Michigan  would  not  affect  the 
legality  of  such  subsequent  taking  and  holding. 
Sec.  7382,  Rev.  Stat.,  reads  in  part  as  follows: 


''The  sheriff  or  person  acting  as  such  in  any  county  hav- 
ing no  jail  or  no  sufScient  jail  shall  convey  any  person 
charged  with  the  commission  of  an  offense  or  sentenced 
to  imprisonment  in  the  county  jail,  or  in  custody  upon 
civil  process,  to  the  jail  of  such  adjoining  county  as  he 
deems  most  convenient  and  secure." 

It  is  contended  that,  because  the  indictment  in  this  case 
does  not  set  forth  that  the  sheriff  of  Wood  county  deemed 
the  jail  of  Lucas  county  most  secure,  therefore  it  does 
not  appear  that  Davis  was  lawfully  imprisoned  in  Lucas 
county,  and  that  it  follows  that  the  plaintiff  in  error  could 
not  have  been  guilty  of  a  violation  of  law  in  conveying  into 
said  jail  and  putting  into  the  possession  of  said  Davis, 
materials  and  things  useful  to  effect  his  escape.  If  it  should 
appear  that  the  sheriff  of  Wood  county  did  not  deem  the  jail 
of  Lucas  county  most  secure  for  the  purpose  mentioned, 
would  it  follow  that  the  imprisonment  of  Davis  therein, 
would  be  so  far  illegal  that  a  person  might  lawfully  do  what 
is  charged  against  the  plaintiff  in  error?     We  think  not. 

Coming  back  to  the  test  suggested,  if  Davis  had  applied 
to  a  court  for  a  writ  of  habeas  corpus  to  secure  his  release 
from  such  jail,  and  had  alleged  as  a  ground  that  the  sheriff 
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of  Wood  ooanty  did  not  deem  that  jail  most  seoure  for   the 
pnrpofie  stated,  what  would  have  resalted  from  this? 

If  a  court  should  so-  far  consider  it  as  to  admit  proof  of 
the  fact  and  as  to  regard  it  as  something  affecting  the- rights 
of  the  petitioner  in  the  premises,  certainly  it  would  not  go 
BO  far  as  to  discharge  him  absolutely  from  custody,  and 
would  go  no  farther  than  to  order  his  transportation  to  a 
proper  and  lawful  place  of  confinement.  We  doubt  if  it  is 
a  matter  touching  or  affecting  the  rights  of  the  prisoner  at 
all,  and  we  are  clear  that  it  is  not  a  necessary  averment  in 
this  case,  and  that,  if  it  were  contained  in  the  indictment,it 
would  not  be  traversable;  it  would  not  be  necessary  to  prove 
it,it  would  be,in  8hort,merely  surplusage;  and,  I  may  as  well 
say  here,that  from  our  conclusion  that  the  prisoner  was  law- 
fully held  under  the  order  made  upon  his  entering  his  plea 
to  his  indictment,  it  follows  that  all  of  the  averments  in  the 
indictment  in  this  case  of  the  steps  leading  up  to  the  in- 
dictment of  Davis  were  unnecessary ;  but  since  they^  are 
here,  we  do  not  say  that  they  need  not  be  proved  as  stated. 

On  the  point  that  the  indictment  fails  to  charge  that  the 
plaintiff  in  error  knew  that  Harry  Davis  was  lawfully  con- 
fined in  the  Lucas  county  jail,  we  deem  it  sufficient  to  cite 
the  case  of  The  State  v.  Hilton,  26  Mo.,  199,  in  which  the 
court  say:  '^That  the  custody  of  a  person  in  the  hands  of 
a  public  officer  would  imply  notice  that  the  prisoner  was 
lawfully  held,  and  the  rescue  would  be  at  the  peril  of  the 
party  making  it.*'  This  states  a  general  principle  applica- 
ble to  the  case  at  bar.  • 

It  is  also  urged  that  the  indictment  is  defective:  1st. 
Because  it  shows  on  its  face  that  whiskey  is  not  a  thing 
useful,  or  proper,  to  effect  the  escape  of  a  prisoner;  and 
2nd.  It  does  not  appear  affirmatively,  by  proper  averments, 
that  whiskey  could,or  might  have  been  useful  to  effect  such 
purpose  in  this  case.  Counsel  undertake  to  make  a  dis- 
tinction between  such  articles  as  appear  naturally  'to  be  use- 
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fal  for  such  purpose,  and  sucb  as  do  not  appear  to  be  so, 
but  may  be  showD  to  have  been  so  Id  a  particular  case.  Or, 
otherwise  stated,  between  such  as  are  per  se  useful  for  the 
purpose  stated,  and  such  as  may  be  shown  by  proper  aver- 
ments to  have  been  useful  for  such  purpose;  and  it  is  said 
ihat  such  articles  as  explosives,  fire-arms  and  saws,  come 
within  the  first  category,  while  articles  like  water,  whiskey, 
•etc.,  no  apparent  use  of  which  could  be  made  for  the  pur- 
pose stated,  come  within  the  second  category.  No  author* 
ity  is  cited  in  support  of  this  attempted  distinction,  and  we 
«re  of  the  opinion  that  there  is  no  basis  in  reason  or  author- 
ity for  it,  and  that  a  general  averment  on  the  subject,  like 
that  in  this  indictment,  following  the  language  of  the  stat- 
ute, is  sufficient ;  but  of  course,  the  proof  must  show  and  satisfy, 
the  jury  that  the  articles  named  were,  or  may  have  been 
useful  for  the  purpose  of  effecting  the  escape  of  the  pris« 
oner.  The  testimony  in  this  case  tended  to  show  that  the 
whiskey  was  used  to  stupefy  prisoners  and  others  about  t.he 
jail, so  t^iat  they  might  not  be  aware  of  the  work  being  done 
by  Davis  to  effect  his  escape,  sawing  at  the  windows,  etc., 
and  that  Newberry  knew  of  this  use.  We  think  the  ques- 
tion was  properly  submitted  to  the  jury  as  a  question  of 
fact  under  proper  instructions,  though  we  will  not  say  that 
the  evidence  as  to  the  whiskey  alone,  was  sufficient  to  sup- 
port the  verdict. 

The  point  is  also  made  against  the  indictment  and  against 
the  evidence,  and  the  charge  of  the  court,  that  it  must  be 
averred  and  proved  that  the  intent  of  the  plaintiff  in 
error,  was  to  facilitate  the  escape  of  the  prisoner,  Davis, 
from  the  Lucas  county  jail.  This  is  not  charged  in  the  in- 
dictment, and  the  proof  tends  to  show  that  the  articles  con- 
veyed by  the  plaintiff  in  error  to  the  jail,  were  to  be  used 
by  the  prisoner,  Davis,  while  he  was  temporarily  outside 
the  walls  of  the  prison.  The  charge  of  the  court  upon  the 
subject  to  which  exceptions  are  taken,  reads  as  follows: 
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'."But  if  the  defendaot  gave  the  revolver  to  Davis  with  the 
intent  that  he  shoald  ase  it  to  effect  an  escape  while  be  was 
out  of  the  jail  for  a  temporary  purpose,  in  the  cnstody  of 
the  sheriff  of  Lucas  county,  and  to  be  returned  to  the  jail 
when  such  temporary  purpose  was  accomplished,  then, 
while  so  out  of  the  jail,  he  was  a  prisoner  confined  in  the 
Lucas  county  jail,  within  the  meaning  of  the  statute,  and 
such  intent  would  be  an  intent  to  facilitate  the  escape  of  a 
prisoner  detained  in  the  jail,  within  themeanipg  of  the  stat- 
ute." 

We  concur  in  this  construction  of  the  law. 

We  have  attempted  to  notice  the  principal  objections 
urged  against  this  indictment — those  that  seemed  to  us  to 
be  most  worthy  of  consideration.  We  cannot  touch  upon 
every  point  urged  against  this  conviction,  as  the  record, 
which  is  very  voluminous,  is  bristling  with  exceptions,  and 
proves  that  counsel  for  the  plaintiff  in  error,  have  been  alert 
and  careful  to  preserve  his  rights  and  save  every  possible 
question;  and  we  feel  like  commending  the  care  and  indus- 
try, the  indefatigable  efforts  of  counsel  for  the  plaintiff  in 
error  in  his  behalf,  not  only  in  this  court,  but,  as  made 
apparent  by  this  record, in  the  court  below. 

We  find  no  errors  prejudicial  to  the  plaintiff  in  error 
occurring  upon  the  trial  of  the  case,  either  in  the  admission 
or  rejection  of  evidence  or  otherwise;  and  we  find  no  error 
in  the  charge  of  the  court,  or  in  the  action  of  the  court  in 
refusing  to  charge  certain  propositions  requested.  It  would 
serve  no  good  purpose  to  review  the  evidence  in  this  case, 
but  it  is  sufficient  to  say  that  we  have  read  it  carefully,  and 
are  of  the  opinion  that  it  supports  the  verdict.  In  a  word, 
we  find  no  error  in  this  record,  and  therefore  the  judgment 
of  the  court  below  is  affirmed. 

The  opinion  of  Judge  Pugsley,  in  passing  upon  the  mo- 
tion for  a  new  trial  and  the  motion  in  arrest  of  judgment, 
has  been  handed  to  us.  We  did  not  consider  it,  or  even 
look  at  it  at  all,  until  we  had  reached  our  conclusion  in  this 
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case,  when,  apon  its  perasal,  we  arepleasnd  to  say,  that  we 
found  the  reasoning  and  conclusions  of  the  learned  judge 
to  agree  with  our  own.  In  so  far  as  we  have  not  covered 
the  subject,  we  will  say  that  we  concur  in  his  reasoning  and 
conclusions. 

I  wish  to  say  in  conclusion,  that  thn  defendant  appears 
to  have  been  very  ably  defended,  and  to  have  had  a  fair 
trial.  The  crime,  under  the  circumstances  was  one  that 
was  especially  reprehensible  in  view  of  the  fact  that  the 
prisoner  Davis,  was  in  the  custody  of  the  plaintiff  in  error, 
who  was  bound  to  see  that  he  was  safely  kept  and  held; 
therefore,  there  is  more  moral  turpitude  attached  to  the  act 
than  there  would  have  been  if  it  had  been  committed  by  a 
person  not  intrusted  with  the  custody  of  the  prisoner — a 
person  having  no  duty  devolving  upon  him  in  the  premises; 
and  we  think  that  the  judgment  and  sentence  is  moderate 
under  the  circumstances. 

W,  H.  Harris  and  Marshall  &  Fraser,  for  Plaintiff  in 
Error. 

C7.  E.  Sumner  and  W.  O,  Ulery,  for  Defendant  in 
Error. 


(Third  Circuit — Marion   Co.,  Circuit  Court,  September  Term  1897.) 

Before  Day,  Price  aud  Marvin,  JJ. 

(Judge  Marvin,  of  the    Bighth  Circuit,  talcing  the  place  of  Judge 
Norrie. ) 

ISAAC  E.  OSBUN  v.  SAMUEL  H.  BARTRAM. 


Action  against  several  defendants  on  joint  liability — Judgment   by 
default  against  one  joint  defendant  before   determination  of  case 
erroneous — 
In  an  action  to  recover  on  a  claimed    joint    liability,    arising   on    a 

joint  contract  of  lease,  against  a  number  of  defendants,  who  are 
juintly  sued,  and  against  whom  a  joint  judgment  is  asked,  it  is 
error  for  the  court  to  render  a  several  judgment  on  default 
against  one  of  the  defendants,  without  first  trying  and  determin- 
ing the  rights  and  liabilities  of  all  the  defendants,  touching  such 
claim. 


Error  to  the  Ooart  of  Common  Pleas  of  Marion   Ooanty. 
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The  factflj  as  they  appear  from  the  record  in  this  case, 
are  as  follows:  S.  H.  Bartram,  defendant  in  error,  was 
plaintiff  in  the  lower  court,  and  brought  suit  on  a  joint 
claim  in  his  favor,  arising  on  a  joint  contract  of  lease, 
against  Osbun  and  four  other  persons;  and  in  his  petition 
stated  a  joint  cause  of  action  against  all  of  them,  with  a 
prayer  for  a  joint  judgment,  Summons  was  issued  and 
served  on  all  the  defendants;  all  of  them  answered, in  some 
form  or  other,  except  Osbun,  who  did  not  answer  or  demur 
but  made  default,  and  was  in  default  for  answer  at  the  time 
of  the  rendition  of  the  judgment  against  him.  Afterwards, 
on  the  18th  of  January,  1897,  and  before  any  trial  on  the 
merits  was  had,  or  any  inquiry  or  investigation  was  made 
in  the  matter,  as  to  the  rights  or  liabilities  of  any  of  the 
defendants,  the  court  on  motion  of  the  plaintiff  [tor  that 
purpose,  rendered  a  several  judgment  on  default,  for  the 
full  amount  of  the  claim,  against  Osbun  individually.  The 
court  overruled  a  motion  to  vacate  and  set  aside  the  judg- 
ment, but  it  was  allowed  to  stand,  and  was  entered  on  the 
record  and  now  stands  as  a  valid  and  subsisting  judgment 
against  Osbun,  who  prosecutes  error  and  seeks  a  reversal  of 
the  judgment  on  the  grounds  that  it  was  erroneously  given 
and  entered.  * 

Day,  J. 

The  single  question  presented  by  this  record  is:  was  it 
error  for  the  court  to  renders  several  judgment  against  one 
party  to  a  claimed  joint  liability,  in  advance  of  a  trial,  or 
inquiry  and  fioding,  as  to  the  rights  and  liabilities  of  the 
other  parties  defendant? 

It  was  the  rule  of  the  com  Jioo  law  that  where  a  joint 
contract  or  joint  liability  was  the  subject  of  an  action,  the 
recovery,  if  one  was  bad,  must  be  agaiust  all  oi  neither  ot 
the  defendants;  and  that  rule  is  still  in  force,  except  in  so 
far  as  it  has  been  modified  by  statutory  provisions.  It  has 
not  been  entirely  abrogated,  but  has  been  modified,  and   to 
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an  extent  only,  by  the  provieions  of  sections  5311,  6312 
and  5313,  Revised  Statutes.  The -provision  of  section  6312 
is  as  follows:  ''In  an  action  against  several  defendants,  the 
coart  may  render  judgment  againet  one  or  more  of  them, 
leaving  the  action  to  proceed  against  the  others,  whenever 
a  several  judgment  is  proper.' 

The  provisions  of  this  section  do  modify  the  rale  of  the 
common  law  and  authorize  a  several  judgment,  on  a  joint 
liability;  but  only  when  it  is  proper  to  render  a  several 
judgment.  The  court  must  notice  the  situation  and  con- 
ditions obtaining,  m  any  given  matter,  in  order  to  determine 
the  proper  action  to  be  tal^en  therein;  and  the  question  as 
to  whether  it  is  proper  to  render  a  several  judgment  against 
one  of  a  number  of  defendannts,  where  a  joint  claim  is  as- 
serted against  all,  can  only  be  ascertained  by  an  examina- 
tion of  the  facts.  Clearly  the  modified  rule  requires  a  trial, 
or,  at  least  some  kind  of  an  inquiry,  and  ascertainment, 
by  the  court,  of  the  relative  rights  and  liabilities  of  all  the 
defendants,  as  a  condition  precedent  to  the  rendering  of  a 
several  judgment  against  either  of  them. 

The  decision  of  the  supreme  court  in  the  case  of  Aucker 
V.  Adams  &  Ford,  reported  in  the  23  Ohio  St.,  543  is  ex- 
actly in  point  and  is  decisive  of  this  case.  The  third  sylli- 
bus  is  as  follows:  3.  ''Where  a  joint  suit  against  all  the 
obligors  in  a  bond  is  the  only  remedy  of  the  plaintiffs 
thereon,  it  is  error,  under  the  provisions  of  section  371  of 
of  the  code,  for  the  court  to  render  a  several  judgment 
against  one  or  more  of  the  defendants,  leaving  the  action  to 
proceed  against  the  others."  Judge  Mcllvaine  for  the 
court,  on  page  550-51  discusses  the  question  presented  by 
this  record.  He  says:  ** There  can  be  no  doubt  that  the 
cases  wherein  it  -is  improper  to  render  a  several  judgment 
against  one  or  more  of  the  defendants,  leaving  the  action 
to  proceed  against  the  others,  are  limited,  as  a  general  rule 
at  least, to  actions  founded  on  joint  contracts."    *     *     *     ♦ 
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''This  coDBtruction  of  the  flection  harmonizes  more  folly 
with  the  general  system  of  practice  introdaced  by  the  code, 
and  especially  with  the  provisions  of  sections  38  and  77  of 
the  code.  So  that,  the  rale  woald  seem  to  be,  that  the 
court,  in  its  discretion,  may  runder  a  judgment  against  one 
or  more  of  the  defendants,  leaving  the  action  to  proceed 
against  the  others  whenever  it  appears  that  the  plaintiff 
might  have  demanded  a  several  judgment  on  the  contract 
if  he  had  elected  to  sue  the  defendants  separately.  On  the 
other  hand  in  all  cases,  where  the  subject  matter  of  the  ac- 
tion is  such  that  the  plaintiff  could  not  have  prosecuted 
several  actions,  his  only  remedy  being  to  demand  a  joint 
judgment  in  a  joint  action,  he  cannot  have  a  several  judg- 
ment against  any  uf  the  defendants  until  the  liability  of 
each  and  all  the  defendants  has  been  determined  upon  final 
trial  of  all  the  issues  in  the  case.  Upon  such  final  trial,  if 
all  the  defendants  are  found  to  be  liable,  then  judgments 
should  be  rendered  against  all;  and  if  some  only  are  found 
to  be  liable  and  others  not,  the  judgment  should  be  against 
those  found  to  be  liable,  and  in  favor  of  those  who  are 
found  to  be  not  liable.'' 

We  are  of  opinion  there  was  error  in  the  action  of  the 
court  below,  in  rendering  a  several  judgment  against  the 
plaintiff  in  error,  on  default  and  before  a  trial  was  first  had, 
to  ascertain  and  determine  the  relative  rights  and  liabilities 
of  all  the  defendants;  and  for  that  reason  aJone  the  judg- 
ment is  reversed  and  remanded  for  further  proceeding  in 
accordance  with  law. 

Charles  F.  Garberson,  for  Plaintiff  in   Error. 

8.  H.  &  J.  H.  Bartram^  for  Defendant  in  Error. 
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(Sixth  Circuit— Luoas  Co.,  O.,  Circuit  Court— Oct.  Term,  1898.) 
Before   Haynes,  Scribner  and  King,  J  J. 

SARAH  M.  CULVER  v.  JOHN  H  RAGAN,  et  al. 


Building  of  bUicksmith  shop  near  a  dwelling  house  in  village— In- 
junction— 

Plaintiff  sought  to  restrain  defendant  from  moving  a  building 

upon  a  lot  in  the  village  of  Bowlingj^Qreen  and  use  of  the 
same  for  a  blacksmith  shop: 

Held:  Under  the  facts  of  the  case  an  injunction  should  not  have 
been  allowed. 


Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

Hatkes,  C.  J. 

In  this  case  a  petition  in  error  is  filed  to  reverse  the  judg- 
ment of  the  court  of  common  pleas  in  a  ease  wtierein  Sarah 
M.  Culver  was  plaintiff,and  John  H.  Ragan  and  Jacob  Sny- 
der were  defendants. 

The  case  was  heard  upon  the  petition  and  a  demurrer 
thereto,  the  petition  being  for  an  injunction, and  setting  out 
that  the  plaintiff,  Sarah  M.  Culver,  is  the  owner  of  the  west 
thirty  two  feet  of  lot  number  one  hundred  and  twenty  nine 
(129)  in  the  village  of  Bowling  Oreen;  that  she  and  her 
husband  for  many  years  have,  and  still  occupy  a  brick  dwell- 
ing house  thereon. and  that  its  value  is  six  thousand  dollars; 
that  the  defendant,  Ragan,  has  secured  a  lease  of  the  lot 
immediately  west  of  her  lot,  and  is  about  to  move  an  old 
unsightly  frame  building,one  story  in  height,  from  another 
portion  of  the  village,  and  will  use  it  to  carry  on  the  busi- 
ness of  horseshoeing,  general  blacksmithing  and  repairing  of 
all  kinds  of  vehicles;  that  he  will  place  in  the  building, 
forges,  anvils  and  other  tools  necessary  to  carry  on  such 
business;  that  he  will  use  in  his  blacksmith  business,  large 
quantities  of  bituminous  coal,  thereby  causing  to  be  gener- 
ated large  quantities  of  smoke  and  soot  which  will  escape 
through  a  low  chimney  in  said  shop,  and  be  carried  by  the 
wind  Kgainst,  upon  and  into  her  house;  that  the    soot    and 
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dirt  will  settle  on  her  roof,  and  she  will  be  unable  to  nee  her 
cistern  water  for  domestic  purposes;  that  she  has  seven 
windows  on  the  west  side  of  her  house  which  she  must  keep 
open,  and  the  said  smoke  will  enter  her  house  and  befoul  it 
and  the  contents;  that  the  stench  of  burning  hoofs  and  hoof 
parings  incident  to  horseshoeing  will  pass  from  the  shop  to 
her  dwelling  and  cause  her  and  her  family  great  discomfort 
and  annoyance;  that  the  noxious  smells  and  gases  from  the 
odor  of  the  horses  brought  to  and  kept  standing  in 
said  shop  will  float  upon  the  atmosphere  and  into  her  rooms; 
that  there  will  be  a  constant  stamping  and  neighing  of 
horses,  and  constant  noise  from  the  anvils  which  will  be 
very  disagreeable;  that  because  of  the  very  inflammable 
character  of  the  furnaces  to  be  used  therein,  the  sparks  from 
the  chimneys  to  said  furnaces  will  greatly  endanger  her 
dwelling  and  prevent  her  from  obtaining  re-insurance  upon 
her  dwelling,  and  that  the  value  of  her  property  will  be 
greatly  reduced  if  the  defendant  is  permitted  to  place  and 
use  said  building  as  aforesaid. 

An  injunction  was  granted.  A  demurrer  was  filed  to  the 
petition  which  was  overruled,  and  the  defendants  not  desir- 
ing to  plead  further,  appealed  the  case  to  the  court. 

We  think  the  court  ought  not  to  have  allowed  the  injunc- 
tion in  the  case,  at  the  time  it  did.  In  the  first  place, 
carrying  on  the  business  of  a  blacksmith  is  a  usual  and  very 
respectable  business.  It  must  be  carried  on  somewhere.  It 
certainly,  unless  there  is  some  extraordinary  reason  for  not 
carrying  it  on,  should  be  allowed  to  be  cariied  on  in  the 
village  of  Bowling  Green. 

This  buildiug  was  to  be  placed  on  a  lot  near  the  business 
portion  of  the  village,  and  the  right  to  do  that  we  think  is 
perfect  in  the  defendant.  He  has  a  right  to  put  his  build- 
ing there  unless  there  is  some  ordinance  or  some  authority 
of  the  village  to  restrain  him  from  patting  it  there.  The  de- 
fendant has  a  right  to  carry  on  his  business  of    blacksmith- 
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ing  if  he  does  it  in  an  ordinary  and  peaceable  manner,  and 
the  court  shoald  have  waited. until  the  work  was  commenced 
and  the  manner  of  carrying  on  that  work  was  ascertained 
before  it  prevented  the  use  of  the  building  at  all. 

It  may  be  that  in  carrying  off  smoke  the  chimney  might 
be  so  constructed  as  to  carry  it  over  and  beyond  the  dwell- 
ing in  question.  It  is  true  that  coal  smoke  is  not  a  very 
nice  thing  either  in  a  city  or  village,  but  if  you  use  coal 
you  must  have  smoke.  As  used  in  a  city,  it  comes  down 
sometimes  in  large  clouds,  and  is  to  some  extent  quite  an- 
noying, but  nevertheless,  people  who  live  in  cities  must  en- 
dure inconveniences  and  annoyances  of  that  kind  for  the 
common  benefit  of  alh  They  cannot  have  all  the  benefits  of 
solitude  and  all  the  benefits  of  a  city  at  the  same  time. 

We  think,  also,  that  people  would  have  a  right  to  bring 
their  horses  to  the  shop  to  be  shod,  and  in  standing  there 
they  will  be  no  more  offensive  than  farmers  bringing  their 
horses  to  town  and  bitching  them  to  hitching  rails  on  the 
street,and  allowing  them  to  stand  there. 

The  work  in  the  shop  can  be  carried  on,  we  think,  without 
any  great  amount  of  inconvenience  or  annoyance  to  the 
plaintiff.  It  is  possible  there  migfbt  be  at  times  some  noise 
from  the  anvils  as  there  is  noise  from  wagons  or  omnibuses 
or  street  cars,  and  a  thousand  and  one  things  in  a  city. 
People  who  live  in  cities  may  live  where  street  cars  change 
and  cross  and  where  there  is  a  continuous  noise.  In  fact, 
upon  the  main  streets  of  a  city  like  Toledo  there  may  be  so 
much  noise  that  a  person  can  hardly  do  business,  yet  this 
has  to  be  endured  in  a  city.  We  think  that  blacksmithing 
is  a  business  that  has  to  be  done,  but  if  the  defendant  was 
carrying  it  on  in  an  unusual  manner,  he  could  be  restrained. 

It  was  my  duty  to  sit  in  a  case  in  Cleveland  wherein  the 
Transfer  Company  of  Cleveland  had  established  in  the  up- 
per part  of  the  city  on  a  lot  adjoining,!  think,  the  house  of 
Judge  Hutchins,  a  barn  where  they  kept  horses    and  carri- 
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ages  in  order  to  reach  the  railroad  depots  quickly,  and  there 
was  great  complaint  made  in  that  case  in  regard  to  horses 
standing  there,  from  the  odors  that  arose  from  the  urine,etc., 
and  after  a  fall  discassion  of  the  case  the  court  made  some 
orders  that  should  limit  the  manner  in  which  the  horses 
were  to  be  kept,  but  we  did  not  attempt  to  abate  that  busi- 
ness. They  had  the  same  question  in  regard  to  the  car 
stables  located  on  Ashland  Avenue  in  Toledo,  but  they 
never  obtained  an  order  from  the  court  to  have  them  re- 
moved. They  were  controlled  to  some  extent  in  the  manner 
of  carrying  them  on,  but  they  were  not  abated. 

We  are  very  clearly  of  the  opinion  in  regard  to  the  case 
under  coubideration,  that  the  action  of  the  court  was  prema- 
ture, and  that  the  judgment  of  the  court  should  be  reversed, 
and  the  case  sent  back  for  hearing  and  trial.  As  we  have 
indicated,  we  think  no  order  should  be  granted  by  the  court 
UBtil  there  is  an  actual  possebsion  taken  of  the  premises 
and  some  action  on  the  part  of  the  defendant  which  indi- 
cates the  manner  in  which  he  is  to  exercise  his  trade.  There 
is  no  reason  why  the  defendant  should  be  compelled  to  go 
outside  of  the  village  limits  to  do  business,  or  why  a  person 
who  wishes  to  have  his  horse  shod  should  have  to  follow  the 
shop  outside  of  the  village  limits. 

The  judgment  of  the  court  of  common  pleas    is   reversed 
and  the  ^ause  remanded  for  trial. 

Means  &  Haskell,  for  Plaintiff. 

A.  R,  Campbell,  for  Defendants. 
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France  et  al.  v.  Peerleas  Retinmg  Co.  et  al. 


(Third  Circuit—Hancock  Co.,  Circuit  Court— December  Term,  1897.) 

Before  Day,  Price  and  Norris,  JJ. 

WATSON  A.  FRANCE  et  al  y.  THE  PEERLESS  REFINING   CO. 

et  al. 


Where  a  receiver  ia  appointed  in  c.  proper  case  by  a  court  of  com- 
petent jurisdiction  of  one  countf/^  it  is  error  for  such  court,  on  mere 
motion,  to  discharge  such  receiver  and  order  him  to  turn  over  the 
property  to  an  assignee  subsequently  appointed  by  a  court  of  another 
county, b^ore  hearing  the  case  on  its  merits — 

Error  to  the  Court  of  Common  Pleas  of  Hcincock  connty 
Od  a  petition  filed  for  that  purpose,  a  receiver  was  duly 
appointed  for  the  Peerless  Refining  Company,  a  corporation 
having  its  principal  place  of  business  at  Findlay,  Ohio,  by 
a  judge  of  the  court  of  common  pleas  of  Hancock  county, 
at  Chambers,  on  August  13,  1897.  Such  receiver  at  once 
qualified  and  entered  upon  the  discharge  of  his  duties,  was 
put  in  possession  and  control  of  the  property  and  assets  of 
the  company,  and  was  proceeding  to  administer  his  trust; 
when,  on  the  5th  day  of  November,  1897,  on  motion  of  the 
defendant  company  to  discharge  such  receiver,  the  cotirt  of 
common  pleas,  in  advance  of  a  trial  of  said  cause  on  its 
merits,  sustained  the  motion  and  ordered  the  discharge  of 
such  receiver,  and  that  he  turn  over,  all  the  property  and 
assets  of  such  company  in  his  possession,  as  such  receiver, 
to  an  assignee  appointed  by  the  probate  court  of  Cuyahoga 
county,  subsequent  to  the  appointment  and  possession  of 
such  receiver. 
By  the  Court: 

Regarding  the  petition  as  an  application  for  the  appoint- 
ment of  a  receiver,  the  facts  stated  therein,  showing  insol- 
vency of  the  corporation,  frauds  and  mismanagement  of 
its  board  of  directors  and  managers,  to  the  detriment,  pres- 
ent and  prospective,  of  the  corporation, its  stockholders  and 
creditors,  justified  the  appointment  of  the  receiver  for  the 
purposes  specified  in  the  order  of  appointment;  and  the  re- 
ceiver having  qualified  and  entered  upon  the  trust  by  being 
put  in  possession  of  the  property  and  assets,  and  proceeded 
in  execution  of   the  order  of  appointment,  the   matter    was 
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witbin  the  grasp  of  the  law  for  all  proper  parposes  appear- 
ing apon  a  trial  of  the  case  on  its  merits;  and,  under  the 
averments  of  the  petition,  and  the  facts  appearing,  it  was 
error,  for  the  court,  on  a  preliminary  motion,  in  advance  of 
such  trial  and  disposition  of  the  case  on  its  merits,  to  dis- 
charge the  receiver  and  relinquish  the  possession  of  the 
property  and  assets  received  by  him,  to  an  assignee  sub-- 
seqnently  appointed  in  another  jurisdiction. 
The  order  of  discharge  is  reversed,  with  costs. 

Thomas  Meehan   and    Elijah   T,  Dunn,  for  Plaintiff   in 
Error. 

Ross  &  Kinder,  and  Judge  Blandin,  for  Defendants. 


(Sixth  'Circuit— Lucas   Co.,  O.,    Circuit   Court— Oct.  Term,  1897.) 

Before  King,  Haynes  and  Parker,  JJ. 
HENRY  M.  STRONG,  et  al.  v.  THEODORE  SCHMIDT. 


Tenant  holding  over  becomes  tenant  from  year  to  year — 
During  the  year,  tenant  left  the  premieeB  claiming  tbe  right  to  do  so 

without  liability  to  pay  the  rent  thereafter. 
Held:    That  in  order  to  admit  proof  by  parol  evidence  of  a  surrend- 
er, there  must  have  been  a  surrender  in  fact  of  the  premises,  ac- 
companied by  delivery  of   possession   to   the    landlord,  accepted 
by  him  as  such  surrender. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Haynes,  J. 

This  case  is  here  upon  a  petition  in  error.  It  has  been 
here  once  before,  and  is  reported  in  14  C'  C.  R.,  302,  Bul- 
letin, March  15,  1897.  The  case  went  back  to  the  court  of 
common  pleas  for  a  new  trial,  and  was  tried  again,  and  now 
comes  back  the  second  time,  the  lower  court  having  followed 
the  opinion  of  the  circuit  court  in  regard  to  certain  points, 
and  charging  anew  on  some  other   points. 

The  testimony  as  set  forth  in  the  record,  shows  that 
Schmidt  was  in  possession  of  the  premises  under  a  lease 
from  tbe  plaintiffs  for  a    year.   Near  the  close  of  that  year, 
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certain  matters  transpired  between  the  parties.  Schmidt 
claimed  that  while  he  had  agreed  by  the  lease  to  pay  $600 
per  annum,  in  fact  be  was  to  pay  only  $550.  As  the  lease 
was  approaching  its  completion,  a  new  lease  was  written  for 
another  year,  which  was  sent  to  him,  and  be  declined  to 
sign  it.  On  or  about  the  31st  of  August,  1893,  he  wrote 
to  Pomeroy  &  Son  a  letter,  in  which  he  said,  ^*In  looking 
over  my  lease  I  find  it  reads  for  one  year.  Under  your 
present  conditions  I  do  not  wish  to  renew  the  same  for  one 
year,  but  will  rent  by  the  month."  The  next  morning 
Pomeroy  &  Son  answered  him  as  follows: 

'  'The  owners  of  the  Law  Building  decline  your  proposition. 
If  it  will  be  any  convenience  to  you,  we  will  renew  your 
lease  until  April  or  May,  '94,  but  otherwise  they  wish  the 
contract  fulfilled  as  it  stands.  They  do  not  see  any  great 
excuse  for  your  arrears  of  rent,  and  request  a  settlement 
without  delay.'' 

That  is  all  that  occurred  between  the  plaintiff  and  the  de- 
fendant prior  to  the  expiration  of  the  written  lease,  and 
Schmidt  continued  to  hold  possession  of  the  premises,  and 
paid  rent  at  the  rate  of  $50  a  month.  He  continued  in  pos- 
session of  the  premises  down  to  about  the  15tb  of  March, 
the  next  spring — 1896,  and  on  the  1st  of  March  be  wrote  a 
letter  as  follows: 

''George  E.    Pomeroy  &Son, 

''Gentlemen — I  hereby  notify  you  that  I  will  vacate  room 
No.  310  Superior  street,  by  March  Slst,  1895." 

No  attention  was  paid  to  that  letter,  and  on    the  30th    of 

March  he  wrote  to  them,  enclosing  the  key  in  the  letter, 
and  putting  it  through  the  door  of  the  office  room,  where 
it  was  found  in  the  morning.      His  letter  was  as  follows: 


"Mess.  Geo.E. Pomeroy  &  Son: 

'*Dear  Sirs: — Berewith  I  hand  you  the  keys  to  your  room 
310  Superior  street,  wbich  I  have  this  day  vacated.  Mr. 
Brumback  tells  me  that  he  has  arranged  with  you    to    leave 
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the  wire  screen  partitions  belonging  to]|  The  Mataal  Aid 
Bnilding  &  Loan  Company,  in  the  room  nntil  such  time  as 
yon  may  notify  the  company  to  take  them  ont.  Any  arrange- 
ment yon  have  made  with  Mr.  Brnmback  does  not  concern 
me  in  any  manner. 

The  key  was  passed  over  fo  the  janitor,  and  in  a  short 
time  afterwards,  the  testimony  shows,  there  was  placed  in 
the  window  a  notice  for  rent,  bat  no  lental  was  made  of  the 
premises.  At  the  close  of  the  month  of  April,  a  demand 
was  made  apon  Schmidt  by  the  plaintiffs  for  a  month's 
rent,  which  was  not  paid.  At  the  expiration  of  the  month 
of  May,  on  the  1st  of  June,  a  demand  was  again  made  for 
that  rent,  and  in  addition  for  S50,  May  rent,  etc. ,  and  that 
was  not  paid,  and  thereupon  suit  was  brought  for  two 
months  rent,  and  subsequently  another  suit  was  brought, 
and  the  two  consolidated,  for  rent  down  to  the  1st  of  Sep- 
tember, which  was  the  close  of  the  year.  This  testimony 
was  offered,  most  of  it  subject  to  the  exception  of  defend 
ant's  attorneys,  and  at  the  conclusion  of  the  trial  the  court 
submitted  to  the  jury  the  question  which  is  stated  as  fol- 
lows: 

*'The  defendant  claims  that  he  held  possession  of  this  prop- 
erty as  a  tenant  of  the  plaintiffs  until  the  1st  of  September, 
1895;  but  his  contention  is, that  he  did  not  holdover  under 
the  terms  of  the  written  lease  from  year  to  year,  after  the 
expiration  of  that  lease 'on  the  1st  day  of  September,  1893. 
And  the  burden  is  upon  the  defendant  in  this  case  to  show, 
by  a  preponderance  of  the  evidence,  that  there  was  a  change 
in  the  tenancy  after  the  expiration  of  the  written  lease  on 
September  1st,  1893,  or  at  that  time.  When  a  tenant,  with 
the  consent  of  his  landlord,  express  or  implied,  holds  over 
his  term,  the  law  implies  a  continuation  of  the  original  ten- 
ancy upon  the  same  terms  and  conditions,  in  the  absence 
of  any  other   contract  or  agreement    between    the    parties. 

OOPTRIOHT,  1896,   BY    OABL  G.    JAHK. 

VOL.    XV. — •I? 
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The  fact  of  holding  over  after  the  expiration  of  the  written 
lease,  and  euteiing  upon  another  year,  raises  the  presump- 
tion that  such  holding  over  is  in  accordance  with  the  terms 
of  the  written  lease,  or  former  tenancy;  and  where  the  term 
of  the  former  tenancy  is  one  year,  as  it  was  in  this  nase,  if 
there  is  no  other  contract  or  agreement  or  understanding 
between  the  parties,  the  tenant  is  held  for  another  year,  at 
the  same  rent  that  he  was  theretofore  paying.  This  pre- 
sumption, which  thf^  law  raises  in  the  case,  is  one  that  may 
be  rebutted  by  proving  the  real  contract  or  understanding, 
if  there  was  one.'' 

The  matter  seems  to  have  been  submitted  by  the  court 
upon  the  theory  that  the  defendant  having  said  that  he 
would  not  hold  under  that  contract  or  agree  to  the  terms  of 
ihe  former  lease,  that  that  terminated  the  lease  entirely, 
:and  he  became  perhaps  a  tenant  from  month  to  month  or 
rsome  shorter  term,  and  that  he  had  a  right  to  leave  at  any 
time  he  paw  fit  to  do  so;  and  the  question  is,  whether  that 
was  error  on  the  part  of  the  court. 

It  is  well  established  in  Ohio,  we  think;  it  is  well  estab- 
jished  by  the  terms  of  the  law  generally  in  other  states;  it 
is  the  common  law  of  England,  as  we  understand  it,  where 
:a  party  is  in  possession  of  premises  for  a  year  under  a 
written  leaso,  and  holds  over,  if  the  landlord  recognizes  that 
holding  over  by  receiving  rent  of  him,  that  that  creates  a 
new  tenancy  for  another  year,or  from  year  to  year,and  that 
tenancy  is  to  be  terminated  only  by  a  written  notice  by 
•either  party  at  or  near  the  expiration  of  the  lease.  At  com- 
mon law  six  months  notice  was  required.  We  had  that 
•question  before  us  at  the  last  term.  A  majority  of  the  court 
'held  that  it  was  sufficient  to  give  only  reasonable  notice.  It 
is  held  by  the  supreme  c/Durt  of  this  state  in  the  case  of 
>£krmstrong  V.  Eattenhorn,  11  Ohio,  272,  that  where  a  party 
being  in  possession  of  premises  under  a  lease,  in  order  to 
make  a  new  contract  that  shall  be  binding  between  the  par- 
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ties,  that  contract,  ander  the  Btatute  of  frauds,  mast  be  in 
writing,  or  if  it  is  a  verbal  contract,  that  there  most  be 
such  a. change  of  possession  referable  to  that  new  contract 
as  will  take  the  case  out  of  the  statute  of  frauds.  The  last 
reference  to  that  case  that  I  know  of  in  the  leportB  of  this 
state  is  in  45  Ohio  St.,  543 — the  case  of  Mjers  V.  Cross- 
well.  There  is  a  discussion  there  of  the  law  in  regard  to 
the  statute  of  frauds  and  the  part  performance  necessary  to 
take  the  case  out  of  the  statute.  At  page  548,  quoting  from 
Pomeroj  on  Specific  Performance  of  Contracts,  the  court 
sayr 

''A  plaintiff  cannot,  in  the  face  of  the  statute  prove  a 
verbal  contract  by  parol  evidence  and  then  show  that  it  has 
been  partly  performed.  This  course  of  proceeding  would 
be  a  virtual  repeal  of  the  statute.  He  must  first  prove  acts 
done  by  himself  on  his  behalf  which  point  unmistakably  to 
a  contract  between  himself  and  the  defendant,  which  cannot, 
in  the  ordinary  course  of  human  conduct  be  accounted  for 
in  any  other  manner  than  as  having  been  done  in  pursuance 
of  a  contract,  and  which  could  not  have  been  done  without 
an  existing  contract;  and  although  these  acts  of  part  per- 
formance cannot  of  themselves  indicate  all  the  terms  of  the 
agreement  sought  to  be  enforced,  they  must  be'  consistent 
with  it  and  in  conformity  with  its  provisions  when  these 
shall  have  been  shown  by  the  subsequent  parol  evidence. 
It  follow^)  from  this  invariable  rule,  that  acts  which  do  not 
unmistakably  point  to  a  contract  existing  between  the  par- 
ties, or  which  can  be  reasonably  accounted  for  in  some  other 
manner  than  as  having  been  done  in  pursuance  of  a  contract 
do  not  constitute  a  part  performance  sufficient  in  any  case 
to  take  it  out  of  the  operation  of  the  statute,  even  though 
a  verbal  agreement  has  actually  been  made  between  the  par- 
ties. 

"In  this  state  it  has  been  held  that  Mf  possession  be  re- 
lied upon  it  must  be  clearly  referable  to  the  contract,  and 
be  delivered  and  held  in  performance  of  it.  Possession  must 
give  the  contract  life,  and  if  they  can  possibly  be  separated 
the  parol  agreement  perishes  under  the  operation  of  the 
statute.      H<)nce,  if  the  possession  can     be    referred  to  any 
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other  aoarce  than  the  parol  contract  which  it  is  claimed  to 
sapport,  even  to  the  wrongful  act  of  the  party  in  poasea- 
sion  or  to  a  different  contract  the  statute  applies.'  ". 

The  testimony  clearly  shows  that  the  defendant  was  in 
possession  Qnder  a  written  lease.  He  refused  to  sign  a  new 
lease  for  the  reason  that  he  was  not  satisfied  with  its  terms. 
He  wrote  letter  to  the  other  parties,  saying  that  he  would 
hold  from  month  to  month,  and  stated  that  orally,  perhaps 
to  the  agent.  The  parties  themselves,  instead  of  consent- 
ing to  that,  answered  that  they  would  not  consent.  So  that 
we  have  the  terms,  so  far  as  any  writing  is  concerned.  We 
have  a  proposition  to  hold  on  differnet  terms,  with  a  re- 
fusal  on  the  part  of  the  landlord,  and  under  that  state  of 
facts  the  defendant  continued  in  possession..  Therti  was 
no  change  in  possession,  nor  did  the  landlord  in  any  man- 
ner or  form  reorganize  that  there  was  a  holding  over  under 
different  terms  than  those  of  the  lease.  We  see  no  reason 
whatever  why  the  statute  of  frauds  does  not  ap[ly  here  and 
we  think  that  all  the  evidence  in  regard  to  the  statements 
made  by  the  defendant  as  to  how  he  would  hold  or  in  what 
manner  was  entirely  irrelevant  and  illegal. 

The  rule  of  law  is — it  is  said  that  the  presumption  of  law 
is,  that  he  holds  under  the  former  contract  from  year  to 
year.  The  language  is  varied  by  different  courts  in  deliver- 
ing the  opinions:  by  some  it  is  said  to  be  a  "presumption," 
by  some  it  is  said  to  be  an  'implied  contract,''  and  by 
some  it  is  said  to  be  a  ''constructive  contract;''  but  no 
matter  what  it  is  called  the  law  clearly  is,  that  where  the 
party  has  continued  in  possession  after  the  termination  of  a 
year's  lease  and  the  landlord  has  accepted  rent  from  him, 
that  the  lessee  holds  for  another  year,  and  that  the  same  is 
as  binding  and  obligatory  upon  both  parties,  as  it  would  be 
if  re-executed.  The  landlord  cannot  evade  it  only  at  the 
expiration  of  the  year,  nor  can  the  tenant  leave  possession 
of  the  premises.     He  is  likewise  bound  to  pay  rent  for    the 
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year.  If  be  chooses  to  leave  the  premises,  bis  obligation 
still  remains  to  pay.  It  is  a  binding  contract.  That  con- 
tract can  only  be  set  aside  in  some  manner  that  has  refer- 
ence to  the  law  of  the  land.  There  are  two  and  perhaps 
three  ways  in  which  it  can  be  set  aside:  a  new  contract  may 
be  made,and  there  may  be  a  surrender  of  the  premises;  bnt 
the  new  contract^  in  order  to  be  binding,  must  be  either  a 
contract  in  writing  ander  the  statute  of  frauds,  or  it  must 
be,  if  a  parol  contract,  in  pursuance  of  a  change  of  posses- 
sion, as  the  supreme  court  has  said,  which  makes  a  new  and 
binding  contract. 

It  is  said  that  there  was  a  surrender  of  the  premises.  I 
should  say  here  at  the  outset  that  no  surrender  was  pleaded 
whatever.  Two  defenses  only  were  set  up  in  the  pleadings 
— one  that  there  was  a  contract  from  month  to  month,  and 
another  that  there  was  a  new  contract  made  as  a  settlement 
of  some  suit  that  was  pending,  and  that  at  the  expiration  of 
the  time  the  defendant  went  out  and  the  landlord  took  pos- 
session of  the  premises,  and  gave  notice  of  a  desire  to  rent 
them.      The  court  says: 

**The  question  as  to  whether  there  was  a  surrender  of  the 
premises  by  the  defendant  to  the  plaintiffs,  and  an    accept- 
ance of  that  surrender  by    the  plaintiffs,  has  been  discussed 
in  argument,  with  reference  to  the  evidence  in  the  case.    If 
a  tenant  voluntarily    abandons    premises    during  the    term 
without  the  authority  of  the  landlord,  or  sufficient  cause,  he 
is  not  relieved  from  the    payment    of  rent.     The    landlord 
may  take  possession  and  re-rent,  and    credit  the  first  lessee 
with  the  proceeds  which  he  may  receive     by  re-renting    the 
property;  but  if  the  landlord  consents  to  the  abandonment, 
or  if  the  abandonment  is  for  sufficient  cause,  the  tenant  will 
be'  discharged  from  its  payment.    It  is  claimeijl  in  this  case, 
on  the  part  of  the  plaintiffs,  that  when     Mr.  Schmitt  aban- 
doned the  room,  moved  out    of  it,  and  sent    the  key  to  the 
agent  of  the  plaintiffs,  he  simply  abandoned  the  room;  that 
he  did  it  without  the  consent  of  the  plaintiffs, and  that  they 
were  not  bound,  or  their  rights  were  not  affected  by  his  ac 
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tion  in  the  matter.  The  plaintiffs'  rights  are  fDot  affected 
by  such  abandoDment  unless  he  consented  to  the  abandon^ 
ment.  A  Buirender  of  the  tenant,  a  turning  over  of  his 
estate  to  the  landlord, cannot  be  done  bj  the  tenant  without 
the  acquiescence  of  the  landlord.  A  surrender  must  be  by 
agreement.  The  minds  of  the  parties  must  meet,  or 
they  must  so  conduct  themselves  as  that  they  are  held  to  a 
meeting.  It  is  essential  to  a  surrender  that  there  be  an 
acceptance  of,  a  surrender  of,  the  interest.  A  leasehold  in- 
terest in  property  cannot  be  one  sided.  And  you  must  de- 
termine from  the  evidence  in  this  case  what  the  facts  are 
with  reference  to  this  branch  of  the  case,  if  you  come  to  a 
cousideration  of  this  branch  of  the  case." 

As  I  have  said,  there  was  no  surrender  pleaded — no  issue 
made  upon  that.  The  matter  was  submitted  to  the  courts 
and  went  to  the  jury  under  this  part  of  the  charge  that  I 
have  read.  We  said  in  deciding  this  case  before,  that  a 
writing  was  not  necessary  for  the  surrender  of  the  premises. 
This  arises  from  a  peculiar  formation  of  the  statute  of 
frauds.  In  England  the  statute  was  in  substance  that  there 
should  be  no  grant  of  any  premises  by  way  of  lease, nor  sur- 
render, except  it  was  in  writing,  and  the  surrender  had  to 
be  accompanied  with  the  same  formalities  in  regard  to  mak- 
ing it  a  written  contract  that  the  grant  was.  The  language 
of  the  statute  ij  this  state  is,  that  there  shall  be  no  grant 
of  a  lease,  and  the  word  "'surrender'*  is  left  out  entirely. 
So  that  there  may  be  a  surrender  by  parol,  but  that  surren- 
der must  be  a  surrender  in  fact,  and  not  an  agreement  to 
surrender.  An  agreement  to  surrender  must  be  in  writing 
in  order  to  be  valid.  Under  the  section  (4199)  of  the  stat- 
ute of  frauds  which  requires  that  a  contract  in  regard  to  land 
must  be  in  wriHng,an  agreement  to  make  a  future  surrender 
must  be  in  writing;  but  an  oral  agreement  to  surrender, 
accompanied  by  an  actual  possession,  as  a  termination  of 
the  contract  of  lease,  accepted  by  the  grantor,  would  take 
the  contract  out  of  the  statute  and  be  valid  as  a  surrendei. 
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On  evidence  of  this  branch  of  the  case  I  shall  have  noth- 
ing to  8aj,except  that  the  tenant  abandoned  these  premises, 
and  went  off  and  left  them,  saying  to  the  landlord  ''I  won't 
have  anything  farther  to  do  with  them.  '*  He  takes  the  key 
and  pats  it  in  a  letter,  and  leaves  it  in  the  ofiBce  of  the 
agent — in  fact,  loft  it  in  the  door  of  the  office.  Mr.  Pom- 
eroy,  as  agent  of  the  landlord,  took  it  and  handed  it  over  to 
the  janitor,  and  subsequently  pat  in  the  window  a  notice 
to  rent;  bat  nowhere  did  he  accept  the  surrender  of  the 
premises.  The  landlord  held  the  tenant  for  the  rent,  de- 
manded the  rent, and  then  demanded  it  again,  and  when  re- 
fusal was  had,  he  commenced  an  action.  It  is  said  he  did 
not  commence  until  60  days  after  the  termination  of  the 
year:  he  had  six  years  in  which  to  commence  an  action, if  he 
had  a  cause  of  action,  under  the  statute  of  limitations. 
What  was  the  duty  of  the  landlord  ?  Was  it  not  to  take  care 
of  the  premises? 

The  tenant  had  gone  and  left  them.  It  was  perfectly  proper 
for  the  landlord  to  offer  the  premises  for  rent,  and  if  he 
rented  them — got  anything  for  them — to  credit  the  tenant. 
The  fact  that  the  key  was  left  does  not  amount  to  anything, 
or  tend  to  prove  anything. 

We  think  the  court  erred  in  submitting  these  two  propo- 
sitions to  the  jury.  We  think  it  would  have  been  proper 
for  the  court  at  the  termination  of  the  evidence  to  have  di- 
rected a  verdict  for  the  plaintiffs.  We  think  the  evidence 
should  have  been  ruled  out.  We  think  there  is  no  defense 
upon  the  testimony  offered  to  the  claim  of  the  plaintiffs  for 
this  rent. 

The  judgment  of  the  Court  of  Common  Pleas  is  reversed. 

C.   W.  EvereHy  for  Plaintiffs  in  Error. 

Hurd,  Brumback  &  Thaicher^  for  Defendant  in  Error. 
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(Third  Circuit — Putnam  Co.,  Circuit  Court— November  Term,  1897.) 

Before  Day,  Price  and  Norrie,  JJ. 

JOSEPH  R.  MEGRUE,  et  al.  v.  THE  BOARD  OF  COMMISSION. 

ERS  OP  PUTNAM  COUNTY,  O. 


Suburban  Railway — Contract   with    County   Commissioners   as   to 
use  of  roads. 

Under  the  provisions  of  sections  3283  and  8284  Revised  Statutes,  a 
county  board  of  commissioners,  has  power  and  is  authorized  to 
contract  with  a  railroad  company  with  respect  to  the  manner, 
terms  and  conditions  upon  which  such  company  may  occupy, 
cross  or  divert  a  public  highway  in  the  construction  of  its  rail- 
road;  and  such  contract,  when  fairly  made,  is  valid  and  will  be 
enforced  the  same  as  other  valid  contracts. 


Error  to  the  Court  of  Common  Pleas  of  Putnam  county. 

The  Board  of  County  Commiasionera  of  Putnam  county, 
filed  a  petition  against  Joseph  K.  Megrue,  James  B.  Town- 
send  and  Nelson  E.  Mathews,  alleging  in  substance:  That 
on  the  25th  day  of  November,  1895,  the  defendants  named, 
executed  and  delivered  to  the  plaintiff  their  certain  writing 
obligatory,  whereby  they  became  bound  to  the  said  board 
for  the  use  of  Putnam  county,  in  the  sum  of  one  thousand 
dollars.  The  condition  of  the  writing  obligatory  was  to  the 
effect  that  The  Lima  Northern  Bailwaj  Co.  had  located 
and  graded,  and  was  about  to  construct,  its  railroad  on  and 
across  the  Columbus  Grove  and  Ottawa  public  road,  in  sec- 
tion three,  Pleasant  township;  and  the  construction  of  said 
railroad  on  the  said  public  road  will  destroy  its  usefulness 
as  a  public  way,  and  compel  its  abandonment  at  that  point, 
and  its  rebuilding  in  a  different  location;  that  the  said  de- 
fendants, acting  for  and  representing  the  railway  company, 
proposed  and  agreed  with  the  said  board  of  commissioners, 
in  consideration  of  the  surrender  of  a  portion  of  said  public 
road  for  the  uses  and  purposes  of  said  railway  company,  to 
purchase  the  necessary  ground  and  construct  a  public  road 
on  and  along  the  east  side  of  the  »aid  railroad  right  of  way, 
so  as  to  make  the  said  public  road  connected   and    continu- 
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oaa;  and  to  place  good  gravel  on  it,  and  to  finish  and  com- 
plete it,  saitable  for  public  travel,  within  thirty  days  from 
the  time  rails  are  laid  on  the  said  railroad  to  the  north  line 
of  said  section  three;  and  apon  defanlt  of  the  said  railway 
company  in  complying  with  the  terms  of  said  agreement, 
the  said  defendants  were  to  become  liable  for  the  reasonable 
cost  and  expense  of  rebailding  or  finishing  and  completing 
the  said  public  road;  the  board  surrendered  to  the  railway 
company  the  designated  portion  of  the  public  way,  and  the 
company  entered  upon  and  took  possession  of  it,  and  con- 
structed its  railroad  on  and  across  it,  and  laid  rails  thereon 
to  the  north  line  of  said  section  three,  before  January  1, 
1896.  The  railway  company  purchased  a  strip  of  ground 
sixty  feet  wide  and  fifteen  hundred  and  eighty  feet  long, in 
the  location  agreed  upon,  and  partially  rebuilt  the  public 
way  as  per  its  agreement,  but  has  failed  and  refused  to  fully 
complete  the  same  within  thirty  day8,or  stall,  although  re- 
quested. After  waiting  a  reasonable  time,  much  longer 
than  thirty  days,  the  board  of  commissioners  completed 
the  grading  and  ditching,  and  put  gravel  thereon,  and  in 
September  and  October,  1896,  fully  completed  the  said 
public  way  according  to  the  terms  of  the  agreement  at  the 
reasonable  cost  and  expense  of  2464.00.  By  reason  of  the 
I  facts  stated,  the  claim  is  asserted  that  the  conditions  of  the 

writing  obligatory  have  been  broken,  and  the  liability  of 
the  signers,  the  defendants, has  become  absolute;  and  judg- 
ment is  prayed  against  them  for  the  amount  of  the  cost  and 
expense  incurred  in  completing  the  public  way.  A  second 
cause  of  action,  with  similar  facts,  is  stated,  and  judgment 
demanded.  A  general  demurrer,tbat  the  petition  does  not 
state  sufficient  facts  to  constitute  a  cause  of  action  against 
the  defendants,  was  overruled,  and  defendants  not  desiring 
to  answer  or  further  plead,  judgment  was  entered  against 
them  for  the  full  amount  claimed.  Defendants  prosecute 
error,  and  base  their  right  to  a  reversal  of  the  judgment  on 
the  insufficiency  of  the  petition. 
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Day,  J. 

The  only  qaestion  raised  od  this  record  is  as  to  the  saffi- 
ciency  of  the  petitioo:  Are  sufficient  (acts  stated  to  entitle 
the  board  of  county  commissioners  to  recover  against 
the  defendants  below?  The  whole  contention  of  plaintiff 
in  error  rests  on  the  assumption  that  the  board  of  commis- 
sioners was  without  power  to  make  the  contract  which 
forms  the  basis  of  the  action.  It  is  urged,  that  the  board 
of  commissioners  is  without  authority  and  cannot  take  ac- 
tion, legally,  to  vacate  or  dispose  of  any  part  of  a  publie 
highway,  in  the  absence  of  the  initial  steps  provided  by 
the  statute;  that  no  such  steps  were  taken  in  this  case,  and 
hence,  that  the  agreement  to  surrender  a  part  of  the  publie 
road  to  the  railway  company  for  its  uses  was  unlawful,  the 
board  without  right  or  power  to  act  in  the  matter,  and  its 
contract  absolutely  void.  This  claim,  we  think,  would  have 
to  be  allowed,  if  the  transaction  in  question  was,  alone,  a 
proposition  to  locate  and  establish  a  road,  or,  to  vacate 
some  part  of  a  public  road;  but  such  was  not  the  proposi- 
tion. The  proposition  was  not  in  any  sense,  to  vacate  a 
public  road  and  to  locate  and  establish  a  new  one.  The 
public  road  is  not,  and  was  not  to  be  vacated  and  a  new 
one  opened,  under  the  contract  between  the  railway  com- 
pany and  the  board  of  commissioners.  The  words  used  in 
designating  what  the  board  was  to  do  was,  * 'surrender  a 
portion  of  the  public  road  for  the  use  of  the  railway  com- 
pany in  constructing  its  road  and  road  crossing. *'  ''Sur- 
render" does  not  mean,  in  any  sense,  to  vacate,  or  locate. 
In  this,  and  in  every  connection,  the  word  surrender  only 
means  to  yield  to,"  ''to  cease  to  resist  the  efforts  of  an- 
other;" and  the  word  including  the  entire  contract  in  thi& 
instance,  must  be  interpreted  in  the  light  of  the  legal  right 
of  the  railway  company  to  occupy  and  cross  a  public  high- 
way; and  the  fact  that  the  company  was  making  an  effort  to^ 
occupy,  as  a  crossing,  this  identical  part  of  the  public  road. 
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iDterpreted  in  this  light  then,  the  transaction  and  agree- 
ment in  its  entirety,  was  simply  and  only  a  proposition  to 
divert — to  turn  aside  slightly,  from  its  former  location  at 
one  point,  a  continuous  highway  for  the  mutual  welfare 
and  benefit  of  the  public  and  the  railway  company.  And 
for  this,  it  is  believed,  there  is  found  special  warrant  in  the 
statutes.     In  sec.  3283,  Hev.  Stat.,  it  is  provided: 

'  *  If  it  be  necessary,  in  the  location  of  any  part  o^  a  railroad, 
to  occupy  any  public  road,  street,  alley,  etc.,  or  any  part 
thereof,  the  officers  haviug  charge  thereof,  and  the  com- 
pany, may  agree  upon  the  manner,  terms  and  conditions 
upon  which  the  same  may  be  used  or  occupied.*' 

Further,  provision  of  the  section  is :  ' '  If  no  agreement  can  be 
had,  the  railway  company  has  a  right  of  eminent  domain, and 
may  appropriate  the  same, as  provided  by  law.* 'The  following 
sec.  3284,  provides:  **A  railway  company  may,  when  it  is 
necessary  in  the  building  of  its  road,  to  cross  a  road  or  a 
stream,  divert  the  same  from  its  location;"  the  only  re- 
quirement being,  that  it  ''must,  without  unnecessary  delay, 
place  the  road  or  stream  in  such  condition  as  not  to  impair 
its  former  usefulness. '* 

We  think  the  provisions  ofsecft.3283  and  3284, Rev. Stat. , 
contain  ample  authority  for  the  board  of  commissioners  of  a 
county,  to  not  only  surrender — that  is,  yield  to  the  efforts 
of  a  railway  company  to  occupy  some  portion  of  a  public 
highway;  but  also  to  make  a  contract  stipulating  and  fix- 
ing the  manner  and  terms  of  occupancy,  and  requiring  the 
company  to  put  the  public  road,  as  diverted,  "in  such  con- 
dition as  not  to  impair  its  former  usefulness.''  And  so  we 
reach  the  conclusion  in  this  case,  that  the  board  of  commis- 
sioners of  Putnam  county,  in  making  the  contract  it  did 
make,  and  in  exacting  the  security  for  the  faithful  perform- 
ance of  the.contract  it  did,  was  clothed  with  ample  power, 
and  was  in  no  sense  acting  without  lawful  authority.  The 
contract  it  secured  was  fairly  made, and  was  valid, and  there 
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was  DO  error  in  its  enforcement  by  the  common  pleas  coort. 

The  jadgment  is  affirmed. 

W.  H,  Leete^  W.  B.  Richie^  Waits  &  Moore,  for 
PlaintifF  in  Error. 

Jios.  P.  Leasure,  Prosecating  Attorney,  for  the  Comojis- 
flionera. 


(Sixth    Circuit— Lucas   Co.,  0.»  Circuit  Court— Oct.    Term,    1897.) 

Before  King,  Haynes  and   Parker,  J  J. 

ALBERT  W.  PANCOST   v.  TRB    STATE   OF   OHIO,  EX    REL. 
MARY  E.  PANCOST,  now  MARY  E.  LANDER. 

Contempt  of  court  for  failure  to  pay  alimony — Inability  to  comply . 

Plaintiff  in  error  was  imprisoned  for  contempt  in  refusing  to  obey 
an  order  granted  in  a  divorce  case  to  pay  certain  sums  to  the  di- 
vorced wife  for  the  support  of  micor  children. 

Held:  Under  the  evidence, it  was  not  within  the  power  of  the  plain- 
tiff in  error  to  perform  the  order  of  the  court  within  the  mean- 
ing of  sec.  5646,  Rev.  Stats. 

Error  to  the  Court  of  Common  Pleas    of  Lucas  county. 

Haynes,  J. 

A  petition  in  error  is  Bled  in  this  case  for  the  purpose  of 
reversing  the  action  of  the  court  of  common  pleas  m  a  cer- 
tain proceeding  in  contempt. 

The  petition    of  the  relator  sets  forth  that: 

*^At  the  April  term  of  this  court,  1893, the  plaintiff,  then 
Mary  E.  Pancost,  by  the  consideration  of  said  court,  in  an 
action  therein  pending  wherein  Mary  E.  Pancost  was 
plaintiff,  and  Albert  W.  Pancost  was  defendant,  obtained  a 
decree  against  defendant,  a  p«rt  of  which  is  in  words  hnd 
figures  following,   to- wit: 

''  'And  it  is  further  ordered,  adjudged  and  decreed,  that 
the  defendant  Albert  W.  Pancost  shall  pay  to  the  said 
plaintiff,  Mary  E.  Pancost,  for  the  care,  custody  and  main- 
tenance of  each  of  said  minor  children  Olive  Pancost  and 
Leslie  Pancost,  the  sum  of  $675,  payable  at  the  rate  of 
$13.75  per  month,  for  each  of  said  children,  payments  to  be 
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made  od  the  Ist  bdcJ  15tb  of  each  and  every  month  here- 
after antil  the  fall  sum  of  S675  has  been  paid,  for  the  care 
and  maintenance  of  each  of  said  children.  The  first  pay- 
ment to  be  made  as  of  July  1,  1893;  and  upon  default  of 
payment  of  the  amount  herein  ordered,  for  five  successive 
days,  execution  shall  issue  against  the  defendant  for  any 
amount  remaining  unpaid.*  " 

It  then  admits  the  payments  of  sums  up  to  a  certain 
amount,  and  says  that  since  that  time  the  defendant  has 
wholly  failed  to  pay  the  remaining  amount  that  is  due.  De- 
murrers were  filed  to  that  petition,  which  were  overruled, 
and  an  answer  was  filed,  in  which  the  cefendant  stated  that 
he  admitted  that  at  the  April  term  of  this  court,  1893,  Mary 
£.  Pancost  obtained  a  decree  of  divorce,  and  admits  the  de- 
cree as  set  out. 

And  answering  further,  defendant  says  that  he  is  a 
married  man,  and  the  head  and  support  of  a  family  consist- 
ing of  a  wife  and  one  child;  that  he  is  not  the  owner  and 
holder  of  a  homestead;  and  that  his  daily  earnings  are  aU 
necessary  for  the  support  of  his  family.  Wherefore  defend- 
ant askB  that  said  charges  in  contempt  be  dismissed,  and 
for  other    and  pioper  relief. 

An  order  having  been  made  to  which  I  will  refer  shortly, 
the  defendant  Sled  a  motion  for  a  new  trial,  iu  which  he 
set  forth,  among  other  things,  that  the  deciaion  of  the 
court  was  contrary  to  law  and  contrary  to  the  evidence;  that 
the  court  erred  in  the  admitting  of  evidence  and  in  reject- 
ing evidence.  The  testimony  was  heard  of  Mr.  Hamilton, 
who  was  the  cashier  of  the  Milburn  Wagon  Co.,  and  of 
Mary  E.  Lauder,  the  divorced  wife,  and  of  himself,  and 
certain  letters  were  introduced  in  evidence.  Upon  the  hear- 
ing of  the  evidence  and  the  argument  of  counsel,  the  court 
made  an  order  which  recites  the  original  decree,  and  found 
as  was  stated  therein,  that  certain  payments  had  been  made 
on  account  of  the  support  of  the  children,  but  found  that 
certain^amounts  were^unpaid,  and     that    {here  was  due    at 
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that  time  '*tbe  sum  of  S495.65,  and  of  interest  the  sam  of 
$18.41,  and  of  installments  not  yet  due, there  remains  to  be 
paid  of  that  for  the  month  of  August,  1897,  the  sam  of 
$10.65/' 

''And  the  court  further  finds  that  said  Albert  W.Pancost 
is  jguilty  of  contempt  of  this  court,  as  in  said  charges  set 
forth,  and  said  contempt  consists  in  the  omission  to  do  acts 
which  it  is  yet  in  his  power  to  perform. 

''Wherefore,  it  is  considered  by  the  court  that  the  said  Al- 
bert  W.  Pnncost  be  committed  to  the  county  jail  of  Lucas 
eounty,  and  therein  confined  until  he  shall  have  fully  com- 
plied with  the  order  of  the  court  in  the  case  of  said  Mary 
A.  Pancost  v.  Albert  W.  Pancost,  rendered  at  the  April 
term  of  this  court,  A.  D.  1893,  so  far  as  the  same  relates  to 
the  payment  by  said  Albert  W.  Pancost  to  the  said  Mary 
A.  Pancost,  of  money  for  the  support  and  maintenance  of 
Olive  Pancost  and  Leslie  Pancost,  children  of  said  Albert 
W.  and  Mary  A.  Pancost,  and  until  he  pay  the  costs  of 
this  proceeding,  including  a  fee  of  $25  each,  to  James  M. 
Brown  and  John  Berry,  attorneys,  heretofore  appointed 
to  prefer  charges  herein  against  said  defendant,  which 
he  is  hereby  ordered  to  pay;  and  it  is  further  ordered, 
that  an  order  of  commitment  issue  to  the  sheriff  of  Lucas 
eounty  in  accordance  herewith.'^ 

The  proceeding  is  had  under  sec.  5640,Reviaed  Statutes: 

A  person  guilty  of  any.  of  the    following  acts  may    be 
punished  as  for  a  contempt: 

*'l.  Disobedience  of,or  resistance  to,a  lawful  writ,  pro- 
cess, order,  rule,  judgment,  or  command  of  a  court  or  an 
officer.'' 

And  it  is  under  that  first  clause  that  the  proceedings 
are  had.     Sec.  5644,  provides: 

**Upon  the  day  fixed  for  the  trial  the  court  shall  proceed 
to  investigate  the  charge,  and  shall  henr  any  answer  or 
testimony  which  the  accused  may  make  or  offer.'' 

*'Seo.  5646.  When  the  contempt  consists  in  the  omis- 
sion to  do  an  act  which  is  yet  in  the  power  of  the  accused 
to  perform,  he  may  be  imprisoned  until  he  performs  it." 

Argument  has  been  made  before  the  court    as  to  whether 
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the  court  had  jorisdictioa  to  issue  this  order  uuder  sec. 
5640,  for  the  reason  that  it  was  claimed  that  the  order  so 
made  was  a  final  judgment,  and  not  properly  an  order  of 
court.  That  part  of  the  order  in  the  original  proceedings 
on  which  it  was  based,  provided  that  he  should  pay  $675, 
^'and  upon  default  of  payment  of  the  amount  herein  or- 
dered for  five  successive  days,  execution  shall  issue  against 
defendant  for  any  amount  remaining  unpaid.*'  It  is 
<3laimed  on  behalf  of  the  relator  that  this  was  an  order  pure 
and  simple,  and  ie  diBtinguiehable  from  the  judgment 
which  is  rendered  for  alimony  in  favor  of  the  wife. 
Sec.  5696,  provides: 

''The  granting  of  the  divorce,  and  the  dissolution  of  the 
marriage,  shall  in  no  wise  affect  the  legitimacy  of  the  chil- 
dren of  the  parties  thereto;  and  the  court  shall  make   such 
order  for  the  disposition,  care,    and   maintenance    of  the 
children,  if  there  are  any,  as  is  just  and  reasonable." 

Sec.  5699  defines  the  rights  of  the  parties  when  a  divorce 
is  granted  by  reason  of  the  agression  of  the  husband,  and 
it  is  provided,  among  other  things,  that  property  may  be 
allowed  to  the  wife  for  alimony,  or  it  may  allow  alimony  in 
real  or  personal  property,  or  both,  '*or  by  decreeing  to  her 
«uch  sum  of  money,  payable  either  in  gross  or  in  install- 
ments, as  the  court  deems  just  and  equitable." 

Now,  whether  this  be  such  a  final  order  that  a  court  can- 
not take  jurisdiction  of  it  to  issue  an  order  for  contempt,  or 
j^hether  it  be  such  an  order  as  comes  within  the  first  sec- 
tion of  5640,  we  shall  not  decide  to-day.  We  leave  that 
open  for  future  consideration  and  future  decision,  if  the 
necessity  shall  ever  arise  for  deciding  it. 

Inquiry  was  made  of  counsel  whether  the  exemptions 
allowed  to  heads  of  families  and  widows,  in  sec.  5430,  were 
applicable  to  a  case  of  this  kind.     That  provides  that: 

*' Every  person  who  has  a  family,  and  every^widow,  may 
hold  the  following  property  exempt  from  execution,  attach- 
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ment,  or  sale,  for  any  debt,  damages,  fine,  or  amercemeDt, 
to- wit:  \\    .^ 

''6.  The  personal  earnings  of  the  debtor,  and  the  per> 
sonal  earnings  of  bis  or  her  minor  child  or  children,  for 
three  months,  when  it  is  made  to  appear,  by  the  affidavit  of 
the  debtor,  or  otherwise,  that  sach  earnings  are  necessary 
to  the  support  of  such  debtor,  or  of  his  or  her  family;  and 
such  period  of  three  months  shall  date  from  the  time  of 
issuing  any  attachment  or  other  process,  the  rendition  of 
any  judgment,  or  the  making  of  any  order,  under  which  the 
attempt  may  be  made  to  subject  such  earnings  to  the  pay- 
ment of  a  debt." 

The  supreme  court,  in  a  case  reported  in  50  Ohio  St.,  676, 
had  under  consideration  the  question  whether  a  judgment 
for  alimony  was  a  judgment  that  became  a  lien  upon  lands, 
and  discusses  this  question  of  debt.  I  read  from  page 
481: 

''It  is  contended  in  argument  that  alimony  is  not  a  debt, 
and  if  not,  that  it  is  difficult  to  see  bow  it  is  a  lien  unless 
expressly  made  so  by  the  court.  But,  in  Lockwood  v.  Crum, 
34  Ohio  St.,  1,  it  is  well  said  by  Boyntou,  J.,  in  delivering 
the  opinion  of  the  court:  'The  claim  for  alimony  rests  on 
the  common  law  obligation  of  the  husband  to  support  the 
wife  in  a  manner  suitable  to  his  condition  and  staflon  in 
life  during  the  existence  of  the  marriage  relation.  And  this 
obligation  is  as  binding  after  the  commission,  by  the  hus- 
band, of  a  marital  offense  entitling  the  wife  to  a  divorce,  as 
before.  In  respect  to  such  obligations  she  may  well  be  held 
to  be  a  creditor  of  the  husband.  *  In  Chase  v.  Ohase,  105 
Mass.,  385,  it  was  held  that  a  judgment  for  alimony  in  the 
case  of  a  divorce  a  vinculo,  or  from  bed  and  board,  creates 
a  debt  of  record  in  favor  of  the  wife,  and  that  she  is  enti- 
tled, as  a  creditor,  to  impeach  a  conveyance  made  Jby  him 
with  intent  to  defraud  her.  It  is  said  by  the  supreme  court 
of  the  United  States,  in  Barber  v.  Barber,  21  How.,  582, 
695,  that  when  the  court  having  jurisdiction  of  her  suit, 
allows  the  wife  from  her  husband's  means,  by  way  of  ali- 
mony, a  suitable  maintenance  and  support,  'it  becomes  a 
judicial  debt  of  record  against  the  husband;  and  it  is  as 
much  a  debt  of  record,  until  the  decree  has   been    recalled, 
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as  any  other  judgment  fur  money  is.*  And  if  the  daty  of 
the  husband  to  provide  proper  maintenance  and  support  for 
his  wife,  before  and  after  a  decree  of  divorce,  is  not  tech- 
nically a  debt,  it  is,  nevertheless,  a  paramount  obligation 
springing  out  of  a  sacred  relation, which, when  it  has  passed 
into  judgment,  should,  as  such, carry  with  it  tht;  well  known 
binding  force  that  attaches  to  judgments  at  law.'* 

In  the  case  of  Pretzinger  v.  Pretzinger,  45  Ohio  St. , 
452,  I  read  from  the  syllabus: 

'^The  obligation  of  the  father  to  provide  reasonably  for 
the  support  of  his  minor  child,  until  the  latter  is  in  a  con- 
dition  to  provide  for  his  own  support,  is  not  impaired  by  a 
decree  which  divorces  the  wife  a  vinculo  on  account  of  the 
husband's  misconduct,  gives  to  her  the  custody,  care  and 
nurture  of  the  child,  and  allows  her  a  sum  of  money  as  ali- 
mony, but    with  no  provision  for  the  child's  support. 

*'The  mother  may  recover  a  reasonable  compensation  from 
the  father,  for  necessaries  furnished  by  her  to  the  child 
after  such  decree,  and  may  maintain  an  original  action  for 
such  compensation  against  the  father,  in  a  court  other  than 
that  in  which  the  divorce  was  granted." 

That  case  differs  from  the  case  at  bar  in  this:  that  here 
there  was  this  allowance  to  the  wife  for  the  support  and 
maintenance  of  these  minor  children;  so  that  obligation,  so 
far  as  this  case  is  concerned,  is  carried  into  that  order,  or 
judgment,  if  it  be  a  judgment  (for  it  seems  to  have  the 
form  of  a  judgment,  in  that  it  allows  execution  to  be  issued 
upon  the  non-payment  on  the  sums). 

But  whether  or  not  the  exemption  should  be  held  to  ap- 
ply in  a  case  of  this  kind,  or  in  this  particular  case,  we 
shall  not  deBnitely  decide,  for  the  reason  that  we  do  not 
think  it  is  necessary.  At  the  same  time  it  will  be  seen  by 
the  decision  of  the  supreme  court  that  it  might  be  very 
proper  to  take  it  into  consideration  when  we  come  to  con- 
sider the  question  of  the  property  that  the  plaintifif  has  with 
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which  to  meet  this  obligation  which  is  imposed  upon  him 
by  this  order.  We  think,  however,  that  this  order  was  not 
made  within  the  meaning  of  the  statute  which  I  have  read: 
''When  the  contempt  consists  in  the  omission  to  do  an  act 
which  is  yet  in  the  power  of  the  accused  to  perform,  he 
may  be  imprisoned  until  he  performs  it." 

Now,  it  will  be  observed  that  the  order  directed  him  to 
pay  the  sum  of  $495  and  $18.41  of  interest,and  he  was  fur- 
ther directed  to  pay  $50  as  attorneys'  fees, and  was  directed 
to  pay  the  costs  of  the  contempt  proceedings.  In  our  judg- 
ment the  testimony  clearly  shows  that  he  was  not  in  a  con- 
dition or  had  the  power  at  that  time  to  perform  the  order 
The  testimony  shows  that  he  had  during  the  previous  year 
been  earning  at  the  rate  of  $100  a  month,  and  that  since 
the  1st  of  January  last,  and  up  to  the  12th  of  July,  when 
the  order  was  made,  he  had  been  earning  about  $60  a 
month,  or  a  little  over.  Some  of  the  testimony  shows  that 
for  the  ordinary  necessities  of  the  house,  such  as  living, 
light,  fuel,  etc.,  it  was  costing  him  $40  a  month.  He  had 
other  incidental  expenses,  which  practically  left  him  at  the 
endofeach  month  without  any  money  arising  from  his  earn- 
ings during  the  month.  And  it  further  appear8,that  he  had 
no  other  property  which  was  available  to  pay  this  amount. 
It  is  true  that  he  had  some  interest  in  property  in  South 
Carolina,  in  real  estate,  but  it  was  then  out  of  his  posses- 
sion, under  some  arrangement  whereby  the  use  and  income 
of  it  should  go  to  pay  certain  liens  upon  it,  and  also  to 
make  certain  improvements  upon  it,  for  which  a  power  of 
attorney  had  been  executed  to  his  brother,  who  was  carry- 
ing out  the  arrangement.  So  at  the  time  this  order  was 
made  the  defandant  had  no  money  whatever  applicable  to 
the  payment  of  this  amount.  Defendant  was  a  married 
man, as  he  sets  up  in  his  answer, and  says  he  had  one  child, 
which  I  suppose  is  a  child  by  his  subsequent  marriage. 
At  any  rate  he  was  a  married  man,  was  keeping  bouse,  and 
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be  was  lawfully  married — that  is,  he  had  a  right  to  marry. 
And  he  was  bound  to  support  that  wife  and  maintain  her 
according  to  bis  circumstances.  He  was  also  bound  to 
maintain  bis  children,  either  through  the  order  that  bad 
been  made  by  the  court,  or  independent  of  that  order,  un- 
der bis  general  liability  to  support  his  children.  If  an  or- 
der bad  been  made  for  some  limited  amount,  so  that  be 
could  fairly  lay  aside  some  little  sum  from  bis  earnings, 
aside  from  the  questions  of  exemptions,  it  would  present  a 
very  different  question.  To  impose  upon  him  the  duty  of 
paying  this  amount — the  sum  of  $530 — and  the  costs  of  this 
court,  we  think  was  an  excessive  order,  from  the  testimony 
of  the  case. 

In  regard  to  the  attorneys'  fees  we  are  unable  to  find  any 
authority  for  the  court  directing  their  payment.  But 
whether  the  court  was  authorized  to  do  that  or  not,  we  are 
clearly  of  the  opinion  that  he  had  no  authority  to  order 
this  man  to  be  imprisoned  at  that  time  for  the  payment  of 
those  attorneys  fees,  nor  for  the  payment  of  the  costs  made 
in  the  contempt  proceedings.  In  support  of  that  we  cite  a 
case  from  80  Mo.,  447.     I  read  from  the  syllabus: 

Petitioner  was  found  guilty  by  the  circuit  court  of  Jack- 
son county,  of  contempt  in  wilfully  violating  its  restraining 
order,  by  removing  and  refusing  to  return  certain  fixtures 
in  controversy  in  a  pending  civil  suit,  and  was  adjudged 
to  pay  the  adversary  party  thefein  $150,  as  costs  and  ex- 
penes  incurred  by  the  latter  in  the  contempt  proceedings; 
also  to  pay  a  fine  of  $500,  and  that  he  restore  the  property 
mentioned  in  the  order  and  be  committed  to  jail  until  he 
paid  said  sums  of  money  and  returned  the  property. 
Hald,  that  so  much  of  the  judgment  of  the  court  as  related 
to  the  payment  of  the  fine  and    the    $150,  was  illegal    and 

void. 
The  case  is  a  lengthy  one,  and  discusses  many    questions 

under  their  statutes;  but  where  they  hold  that  he  might  be 
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impiisoned    for    not    returning    the    property,  they    say: 

Here  the  court  had  jurisdiction,  and  the  imprisonment  of 
the  petitioner  until  he  should  comply  with  the  order  of  the 
court,  was  warranted  by  law.  After  he  shall  have  restored 
the  goods  the  prisoner  will  be  entitled  to  his  discharge,  the 
other  requirements  of  the  judgment  being  nullities.  Feely's 
case,  12  Gush.,  598;  People  v.  Markham,  7  Cal.,  208. 

For  these  reasons  the  judgment  of  the  court  will  be  re- 
versed, and  the  defendant  be  discharged,  and  the  case  be 
remanded  to  the  court  of  common  pleas. 

Honice  A,  Merrill^  for  Plaintiff  in  Error. 

J,  M.  &  W.  F.  Brown,  and  John  Berry,  for  Defendant 
in  Error. 


(First  Circuit— Butler  Co.,  ().,  Circuit  Court— Oct.  Term,  1897.) 

Before  ('ox,  Smith  and    Swing,  J  J. 
THE  C,  H.  &  T).  RAILROAD  CO.  v.    N.  L.  HEDGES. 

Injury  of  employe  by  defective  machinery — Allegation  of  want  of 
knowledge  of  defect  by  employe  necessary — 

1.  On  the  facts  stated  in  the  petition  of  the  plaintiff,  there 
should  have  been  an  additional  allegation  therein,  that  the 
defects  averred  by  him  to  have  existed  in  the  machinery, 
and  which  caused  him  injury, were  not  known  to  him  in  time 
to  have  avoided  such  injury. 

8am>e — Want  of  knowledge  by,  employe  essential  to  recovery — 

2.  The  charge  given  by  the  court  to  the  jury,  to  the  effect  that 
if  such  machinery  was  out  of  conditioo,  and  the  defendant 
company  had  knowledge  thereof,  or  by  reasonable  dili- 
gence could  have  ascertained  it,  that  it  was  liable  in  the  ac- 
tion, was  erroneous.  This  leaves  out  of  view  the  question 
whether  the  plaintiff  himself  had  knowledge  of  the  defects 
alleged  to  have  existed,  and  thus  might  have  avoided  the 
injury;  and  such  error  was  not  elsewhere  cured  by  the 
charge  of  the  court.  The  court  also  erred  in  refusing  t<)  give 
the  6th  special  charge  asked  by  the  defendant. 

Same — Act  of  ISfH)  applies  to  injuries   sustained  before  act  pojts- 
ed  in  suits  afterwards  brought — 

3.  The  injury  to    this  plaintiff   occurred  before  the  passage   of 
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the  law  of  April  12,  1890  (87  O.  L.,  150),  but  the  action  was 
commenced  while  the  law  was  in  force.  The  charge  of  the 
court,  in  effect,  that  the  provision  of  the  law  that  where  an 
employe  of  a  railroad  company  is  injured  while  in  the  dis- 
charge of  his  duty  by  reason  of  defective  machinery,  and 
the  defect  is  made  to  appear  at  the  trial,  the  same  shall  be 
prima  facie  evidence  of  negligence  on  the  part  of  the  cor- 
poration in  this  case,  was  not  erroneous. 


Error  to  the  Court  of  Common  Pleas  of  Butler  conntj. 

Smith,  J. 

We  are  of  the  opinioD  that  there  was  do  substaDtial  error 
in  the  rulings  of  the  trial  court  as  to  the  admission  or  rejec- 
tion of  evidence  prejudicial  to  the  plaintiff  in  error.  Some 
evidence  was  ruled  out  which  we  think  was  competent, 
but  afterwards  the  same  evidence,  substantially,  was  given 
tc  the  jury  by  the  same  witnesses,  and  thus  the  error  was 
cured,  and  was  not  prejudicial  to  the  plaintiff  in  error. 

It  ifl  claimed  by  counsel  for  the  [flaintiff  in  error,  that  in 
many  particulars  the  court  erred  in  the  charge  given  to  the 
jury,  and  in  refusing  to  give  certain  special'  charges  asked 
to  be  given. 

Properly  to  answer  the  questions  raised,  the  issues  made 
by  the  pleadings,  and  what  the  evidence  tended  to  prove 
must  be  considered.  The  petition  filed  May  19,  1890,  in 
substance, was  that  the  defendant  is  a  corporation,  and  is  a 
common  carrier,  engaged  in  carrying  passenger^  and  freight 
over  its  road  from  Cincinnati  to  Dayton,  and  that  on  Nov- 
ember 23,  1889,  and  for  a  lone;  time  before,  he,  the  plaintiff 
Hedges,  was  in  the  employ  of  said  defendant  as  foreman  of 
a  switch  crew,  engaged  in  switching  and  transferring  cars 
from  point  to  point  in  the  Hamilton  yard  of  the  company, 
and  on  said  day  the  plaintiff,  in  the  discharge  of  his  duties 
aa  such  employe,  was  engaged  in  letting  off  the  brakes 
which  had  been  set  on  a  box  freight  car,  then  in  use  by 
the  defendant;  and  while  so  engaged,  without  any  fault  on  his 
part, the  plaintiff  was  thrown  and  caused  to  fall, and  thus  was 
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severely  injured;  and  be  then  proceeds  to  describe  wbat  the 
defect  was, and  the  particular  nature  of  the  accident  to  him- 
self,averring  that  while  be  was  in  the  discbarge  of  bis  duties, 
and  in  a  proper, prudent  and  careful  way  wasabout  to  let  off 
the  brake,  it  unexpectedly  let  go  of  its  own  accord,  strik- 
ing the  plaintiff,  and  inflicting  the  injury  upon  him.  That 
the  brake  machinery  and  apparatus  were  defective,  out  of 
repair  and  in  a  dangerous  condition,  and  that  the  ratchet 
wheel  on  the  brake  rod  was  old  and  worn,  so  that  the  notch- 
es thereon  were  so  worn  away  that  the  iron  pawl  failed  to 
catch  and  securely  hold  the  same,  and  that  said  ^'ron  pawl 
or  brace  was  worn, or  loose,  and  that  the  bolt  which  held  the 
same  on  said  board  had  no  nut  thereon,  and  had  become 
loose,  so  that  said  iron  pawl  failed  to  hold  said  ratchet 
wheel.  It  was  further  averred  that  said  defective,  improper 
and  dangerous  brake  apparatus  and  machinery  were  so  used 
and  maintained  by  the  defendant  carelessly  and  negligently, 
and  with  full  knowledge  of  said  defective,  improper  and 
dangerous  condition  aforesaid. 

The  answer  of  the  defendant  admits  the  allegations  as  to 
its  being  a  corporation,  common  carrier,  etc,  and  that  plain- 
tiff, while  in  its  employ  as  stated,  was  injured  as  alleged, 
but  denies  all  the  other  allegations  of  the  petition. 

It  is  to  be  noted  that  in  this  petition,  the  plaintiff  no- 
where avers  that  he  was  ignorant  of  the  fact  at  the  time  or 
before  he  was  so  injured,  that  the  machinery  was  defective, 
as  he  now  alleges  that  it  was.  We  incline  to  the  opinion 
that  this  should  have  been  averred  and  proved.  The  case 
of  Railroad  Co.  v.  Barber,  5  Ohio  St.,  541,  tends  strongly 
to  support  this  view.   It  was  there    held  that: 

''The  conductor  of  a  train  of  railway  cars,  being  the  rep- 
resentative of  the  company  in  the  command  and  manage- 
ment of  the  train,  and  not  being  under  the  immediate  con- 
trol or  direction  of  a  superior  officer,  is  held  to  ordinary  and 
reasonable  care  and  diligence, not  only  in  the  management  of 
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the  traiD,but  also  in  the  dae  inspectioii  of  the  cars,  machinery 
and  apparatus  of  the  train,  as  to  their  sufficiency  and  safety: 
And  if  he  received  an  injury  while  neglecting  that  care  and 
diligence  required  of  hini  in  the  management  of  his  train, 
or  by  reason  of  any  defect  or  insufficiency  of  the  cars, 
machinery  or  apparatus,  with  a  knowledge  of  which  he  was 
running  the  train,  or  which  could  have  been  known  to  him 
by  the  exercise  of  the  care  and  diligence  required  of  him 
in  the  performance  of  his  duty;  or  in  other  words,  if  his 
neglect  in  either  of  these  particulars  contributed  as  a  prox- 
imate cause  of  the  injury,  he  can  have  no  right  of  action 
against  the  company  for  damages 

''In  such  action  the  plaintiff,  in  order  to  lay  a 
sufficient  foundation  for  a  recovery  and  judgment  for  an 
injury  received  by  him  while  acting  as  such  conductor, 
must  aver  or  show  in  his  petition.  In  addition  to  the 
allegation  that  he  had  not  a  knowledge  of  the  insuffi- 
ciency or  defects  which  were  the  alleged  cause  of  the 
injury,  that  he  had  exercised  due  care  and  diligence  in 
the  use  and  examination  or  inspection  of  the  cars,  machin- 
ery, etc.  belonging  to  the  train,  while  the  same  were  in 
his    charge    and  under    his  direction." 

(Sections  3  and  5  Sub-divisions  of  the  syllabus.) 
In  the  case  at  bar,  as  was  alleged  and  conceded,  the  plain- 
tiff was  the  foreman  of  the  switching  train,  and  not,  as  we 
understand,  under  the  immediate  control  of  a  superior  or 
supervisory  agent;  and  it  is  difficult  to  see  why  the  state- 
ment in  the  syllabus  referred  to,  as  to  the  duties  of  the  con- 
ductor of  a  freight  train, does  not  apply  to  him.  But  if  not, 
it  would  seem  that  he  was  bound  to  use  due  care  in  the 
use  of  the  machinery,  and  to  aver  and  show  that  the  defects 
complained  of  were  unknown  to  him.  By  his  proof  he 
does  attempt  tu  do  this  to  a  certain  extent;  but  on  his  own 
evidence,  there  is  some  question  whether  he  did  not  discover 
the  defect  complained  of  in  time  to  have  avoided  the  injury 

to  himself. 

We  refer  to  this  as  being  of  importance  in  tbe  considera- 
tion of  the  question  whether  there  was  error  in  the    charge 


^  I 
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given  bj  the  court  to  the  jury.  Id  the  general  charge 
given,  the  trial  judge,  after  stating  the  issues  as  made  by 
the  pleadings,  (not  very  accurately  however,  for  he  entirely 
omits  the  averment  of  the  petition  that  the  plaintiff  while 
engaged  in  letting  off  the  brakes  which  had  been  set  on  the 
c,ar,  '*  without  any  fault  on  his  pait  was  thrown  and  caused 
to  fall"),  proceeds  to  say,  as  to  the  duties  imposed  on  the 
plaintiff: 

''These  duties,  as  has  been  stated  to  you,  were  to 
make  ap  trains,  to  separate  trains  broaght  in,  and  to  make 
up  trains,  and  switch  the  different  cars  to  make  up  trains  to 
different  ddstinations.  The  evidence  shows  you  also  that 
there  were  other  parties, called  inspectors, whose  duty  it  was 
to  inspect  cars  and  see  they  were  in  proper  condition.  If 
you  find  that  it  was* no  part  of  the  duty  of  Mr.  Hedges  on 
that  day  to  inspect  the  cars  to  see  whether  they  were  in 
proper  condition  or  not,  then  he  is  not  chargeable  with  any 
notice  on  that  subject,  unless  it  was  a  matter  that  he  had 
knowledge  of — then  of  course,  he  is  bound  to  take  notice 
of  the  condition  of  the  cars  when  he  is  performing  his 
duties  as  switchman. 

''I  say  to  you  that  if  this  dog  was  out  of  condition,  or  if 
this  rachet  wheel  was  out  of  condition,  or  both,  and  the  de- 
fendant  company  had  knowledge  of  the  fact,  then  Mr. 
Hedges  is  entitled  to  Recover.  The  converse  of  that  pro- 
position is  true,  namely:  if  the  defendant  company  had  no 
knowledge  of  it,  or  if  by  reasonable  diligence  it  could  not 
have  ascertained  that  fact,  then  the  defendant  company  is 
not  liable.'' 

Again,  in  another  place, the  court  says: 

''As  to  the  knowledge  of  the  company,  it  is  for  the  jury 
to  consider  whether  the  defendant  company  had  actual 
knowledge  of  the  condition.  If  it  had,  then  it  is  liable 
for  this  damage  on  its  failure  to  repair;  or,  if  by  reason- 
able diligence  it  could  have  ascertained  the  condition  of 
this  nut,  assuming  that  it  was  out  of  order,  then  it  is 
equally  liable." 

It  seems  to  us  that  in    the    giving    of    these    charges  the 
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court  erred  to  the  prejudice  of  the  defendant  company  in 
this:  that  the  jury  were  substantially  charged  twice,  with- 
out any  qualification  whatever,  that  if  the  machinery  in 
question  was  out  of  order,  and  the  company  had  knowledge 
of  it,  or  by  reasonable  diligence^  could  have  obtained  such 
knowledge,  the  plaintiff  was  entitled  to  recover,  totally  ig- 
noring the  question  whether  the  plaintiff  himself  had 
knowledge  of  this  defect  in  the  machinery  at  the  time,  or 
by  the  exercise  of  proper  care  on  his  part  could  have 
discovered  it,  and  thus  have  avoided  the  injury,  as  to 
which,  in  our  opinion,  there  was  evidence  tending  to 
prove  that  such  was  the  case  3ven  on  the  evidence 
offered  by  the  plaintiff  himself.  This  is  emphasized 
and  made  more  clear  by  the  refusal  of  the  court  to  give 
to  the  jury  the  sixth  special  charge  asked  by  defendant's 
counsel,     as  follows: 

''Defendant  requested  the  court  to  state  generally  to  the 
jury  that  if  Nathanial  Hedges,  the  plaintiff,  failed  to  use 
ordinary  care  in  unwinding  the  brake  upon  the  wheels  of 
the  car,  and  that  by  reason  of  his  want  of  ordinary  c^re  he 
contributed  in  any  degree   to   his  injury,  he  can  not  recov- 


er." 


After  this  the  court  further  charged  the  jury  as  follows: 

"'The  coart  thinks  that  it  has  or  at  least  it  intended  to 
give  this  as  a  portion  of  its  charge  viz. :  That  it  ^as  the 
duty  of  Mr.  Hedges  to  act  in  a  careful  prudent  manner, in  a 
reasonable  manner,  to  use  reasonable  diligence  in  switching 
these  cars. 

''The  court  charges  the  jury  now,  (and  thinks  it  did  be- 
fore) that  if  the  evidence  shows  to  you  that  it  was  the  duty 
of  other  persons  to  examine  the  cars,  inspect  them,  to  see 
that  they  were  all  right,  and  it  was  the  dutyof  Mr.  Hedges 
simply  to  switch  them,  that  he  was  not  bound  to  make  any 
examination  except  what  he  discovered  in  the  course  of  his 
switching  duties,  and  if  he  discovered  any  defect  daring 
his  discharge  of  those  duties  of  switchman,  having  charge 
of  a  crew  switching  cars,  of  course  it  was  bis  duty  to  take 
notice  of  it,  and  it  was  his  duty  to  report  it  to  the  car  in- 
spector. *' 
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Tola  supplementary  charge  wholly  failed  to  cure  any  error 
in  the  charge  given,  or  in  refusing  to  give  charge  No.  6 
asked  for,  and  which  ought  to  have  been  given.  It  only 
says  if  he  did  discover  it  in  the  discharge  of  his  duty, it  was 
his  duty  to  take  notice  of  it  and  report  it  to   the   inspector. 

But  suppose  he  discovered  it  was  dangerous, and  that  as  a 
prudent  man  he  should  not  attempt  to  unwind  the  brake, 
and  yet  he  did  so,  and  thus  produced  the  injury.  Should 
the  court  not  have  said  that  in  such  case  he  was  not  entitled 
to  recover?  But  there  is  not  a  syllable  in  the  charge  which 
deals  with  thi^  phnsp  of  the  case.  Proper  exceptions  were 
taken  to  all  of  these  ch  irg  !s  nwil  failure  to  give  the  special 
charge  No.  6. 

Exception  was  also  taken  to  the  charge  of  the  court  as 
given,  and  the  refusal  of  the  ciurt  to  give  special  charge 
No.  7,  asked  for  as  to  the  burden  of  proof  being  upon  the 
plaintiff,  and  the  applicability  of  the  law  of  April  2,  1890, 
(87  Ohio  Laws,  150),  or  any  part  of  it  to  this  case.  As  has 
been  stated,  the  injury  to  the  plaintiff  occurred  before  the 
passage  of  the  law,  but  the  action  was  commenced  after- 
wards. The  court,  in  effect,  charged  that  the  provision  of 
the  law  that  where  an  employe  of  a  railroad  company  is  in- 
jured while  in  the  discharge  of  his  duty,  by  reason  of  defec- 
tive machinery,  and  the  defect  is  made  to  appear  at  the 
trial,  the  same  shall  be  prima  facie  evidence  of  negligence 
on  the  part  of  the  corporation.  This  we  think  was  correct. 
Though  the  injury  happened  before  the  passing  of  the  act, 
the  action  was  cotnmenced  afterwards,  and  was  governed  as 
to  matters  of  evidence  by  the  law  then  in  force;  and  the 
court  also  correctly  stated  the  law  as  to  the  burden  being 
on  the  plaintiff  to  show  negligence  on  the  part  of  the  de- 
fendant company.  The  other  special  charges  asked  for  by 
the  defendant  were,  we  think,  either  given  in  substance,  or 
contained  some  statement  of  law  which  justified  the  court 
in  refusing  to  give  them. 
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Exception  was  also  taken  to  various  parts  of  the  .charge 
of  the  coart,  as  announcing  to  the  jury  what  had  not  been 
proved  by  the  evidence  in  the  case.  We  think  that  the 
charge  in  some  particulars  is  open  to  criticism  in  this  re- 
spect. It  is  the  du^  of  the  jury  to  say  what  has  or  has  not 
been  shown  on  a  particular  subject,  and  the  court,  where 
there  is  any  room  for  difference  of  opinion  as  to  these  mat- 
ters, should  avoid  any  expression  of  opinion  in  the  charge 
to  the  jury  on  such  subjects;  but  in  this  case, it  is  unneces- 
sary further  to  refer  to  them. 

While  there  is  conflict  in  the  evidence,  or  some  question 
as  to  whether  the  plaintiff  exercised  due  care,  we  do  not 
think  the  verdict  was  so  manifestly  against  the  weight  of 
the  evidence  as  to  require  a  reversal  of  the  judgment.  But 
on  the  other  grounds  stated,  the  judgment  will  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

Millikin,  Shotts  &  Millikin^  for  Plaintiff  in  Error. 

Morey,  Andrews  &  Morey^  for  Defendant  in  Error. 


(Eighth  Circuit— Cuyahoga  Co., O., Circuit  Court— Dec. Term,  1897.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
W.  L.  WEST.  ADMR,  v.  J.  J.  DEAN. 


Estate  owning  chattel  mortgage — Administrator  can  not  buy  prop- 
erty for  the  estate-- 

Where  among  the  assets  of  an  estate  there  is  a  chattel  mortgage, 
the  administrator  can  not  buy  the  property  mortgaged  and 
bind  the  estate  by  a  promise  made  in  his  capacity  as  admin- 
istrator of  the  estate  to  pay  the  purchase  money.  It  is  not 
the  part,  but  a  violation  of  his  duty  as  administrator,  to 
buy  any  property  for  the  estate  even  though  he  may  think  it 
will  turn  out  to  the  advantage  of  the  estate,  and  even  if  it 
so  turn  out. 
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Same — Suit  against  administrator  as  stick  on  his  promise  to  pay 
purchase  money — Judgment  binds  the  administrator  personally,  not 
the  estate— 

In  such  case  a  judgment,  recovered  against  the  administrator, 
in  a  suit  instituted  against  him  as  administrator  on  such 
promise,  made  as  administrator,  to  pay  the  purchase  money, 
will  not  bind  the  estate,  but  will  be  effective  against  the  ad- 
ministrator personally.  * 

Error  to  Court  of  Common  Pleas  of  Cujaboga  county. 

Marvin,  J. 

The  case  of  W.  L.  West,  Admr.,  v.  J.  J.  Dean,  comes 
here  upon  a  petition  in  error. 

A  suit  was  brought  in  the  court  of  common  pleas  by 
Dean,  the  title  of  the  case,  as  given  in  bis  petition,  being 
*' J.  J.  Dean  v.  W.  L.  West,  administrator  of  the  estate  of 
John  Glenn,  deceased."  The  petition  avers  that  West  is 
the  administrator  of  the  estate  of  Glenn;  that  Dean  was  the 
owner  of  certain  personal  property;  that  Glenn,  whose  es- 
tate is  being  administered  by  West,  had  a  chattel  mort- 
gage upon  that  property;  that  West  purchased  the  interest 
of  Dean  in  the  mortgaged  property,  agreeing  to  pay  there- 
for ''as  administrator  of  the  estate  of  John  Glenn,  de- 
ceased, "the  sum  of  fifty-two  dollars.  It  avers  that  such 
payment  has  not  been  made,  and  prays  for  a  judgment 
against  said  defendant,   for  that  amount, with  interesst. 

Judgment  was  rendered  in  the  court  of  common  pleas,  in 

these  words:  '*It  is, therefore,  considered  that  said  plain- 
tiff recover  of  said  defendant  his  said  damages  and  also  his 
cost  of  suit.  Judgment  is  rendered  against  said  defendant 
for  his  costs  herein." 

That  judgment  was  taken  upon  default,and  the  error  com- 
plained of  is,  that  the  petition  stated  no  facts  which  war- 
ranted the  judgment;  that  everything  being  true,  as  stated 
in  the  petition, there  was  no  ground  for  the  judgment. 

Two  questions  are  here  involved:  one,  as  to  whether  there 
could  be  a  judgment  upon  that  petition  against  West  as  ad- 
ministrator of  the  estate  of  Glenn. 
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West  promieed  to  pay,  the  petition  alleges,  ''as  adminis- 
tratoi,'*  the  sum  of  $52.00,  for  the  interest  of  Dean  in  the 
mortgaged  property.  And,  on  the  part  of  the  defendant 
here — the  plaintiff  below — it  was  nrged,  that  having  made 
that  promise  *'as  administrator,''  and  having  failed  to  pay, 
judgment  could  be  rendered  against  him  as  administrator; 
that  it  is  fair  to  suppose  the  administrator  regarded  the 
buying  in  of  the  mortgaged  property  as  the  most  advan- 
tageous manner  of  collecting  the  debt  secured  by  the  mort- 
gage, and  that,  if  it  were  such,  then  he  might  bind  the  es- 
tate to  pay  the  $52.00. 

It  seems  to  us, that  there  is  a  mistake  in  supposing  that 
the  administrator  may  bind  the  estate  to  pay  money  for  the 
purchase  of  any  such  property. 

I  think  there  is  a  very  general  misunderstanding  as  to 
the  duties  of  an  administrator. 

It  is  the  business  of  the  administrator  of  an  estate  to  con- 
vert the  personal  property  into  money,  and  to  pay  the  debts, 
and  to  distribute  what  is  left,  and  it  is  no  part  of  his  duty, 
— not  only  no  part  of  his  duty,  but  a  violation  of  his  duty, 
to  undertake  to  buy  property  for  the  estate,  even  though  he 
may  think  it  will  turn  out  to  be  to  the  advantage  of  the  es- 
tate— and  even    though  it  does  so  turn  out. 

Suppose,  after  this  property  had  been  purchased  by  the 
administrator,  it  had  been  destroyed  by  fire  or  otherwise, 
immediately,  is  it  possible  that  it  can  be  said  to  have  been 
the  property  of  the  estate  when  thus  destroyed?  I  do  not 
mean  to  say  *'the  property  of  the  estate;''!  recognize  that 
an  estate  never  owns  anything — it  is  the  thing  owned ;  but  is 
it  possible  that  we  could  say  it  is  a  part  of  the  estate,  if  it 
had  been  thus  destroyed?  The  estate  of  a  decedent  is  that 
which  he  owned  at  the  time  of  his  death,  and  no  property, 
thereafter  purchased  by  his  personal  representative  or  by 
any  other  person,  ever  becomes  a  part  of  such  estate. 

Our  own  Supreme  Court  have  said,  in    the  ?8  Ohio   St., 
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in  the  casa  of  Peter  Lucht,  Admr.,  etc.  v.  John  Behrens, 
beginniDg  od  page  231,  that  an  executor,  not  author- 
ized by  the  will  of  the  testator  to  do  that,  cannot  carry  on  a 
business  for,  or  of  an  estate,  and  incur  debts  which  shall 
bind  the  estate;  and  gives  reasons  why  that  may  nut  be 
done:  liabilities  may  be  incurred;  an  executor  or  adminis- 
trator may  make  a  mistake  in  thinking  that  be  is  doing 
what  is  advantageous  to  the  estate;  and  at  the  conclusion 
of  the  opinion,  this  language  is  used: 

^'To  allow  personal  representatives  of  estates  to  go  be- 
yond this,  and,  without  authority  of  law,  or  under  the  will, 
to  embark  the  assets  of  an  estate  in  trade  or  business,  bow- 
ever  well-intentioned  they  may  be,  and  thereby  subject  the 
estate  to  all  the  hazards  of  the  venture,  would  encourage 
that  which  it  has  been  the  special  policy  of  the  law  to  pre- 
vent— the  employment  of  tr.ust  property  in  any  olher  mode 
than  is  clearly  authorized.  For  aught  we  know  (for  the 
court  refused  to  hear  evidence  on  the  subject  from  the  de- 
fendaot),  this  well-meant  endeavor  to  preserve  the  business 
of  the  testator, for  his  sons,  while  paying  the  debts  and  sup- 
porting the  family  out  of  it,  may  have  been  disastrous;  and 
if  this  judgment  stands  and  is  collected,  it  may  defeat  the 
express  provisions  of  the  will.*' 

It  will  be  observed  that  the  court  does  not  say  the  busi- 
ness turned  out  disastrously,  but  that  it  may  be  disastrous, 
and  the  very  fact  that  it  may  so  turn  out,  establishes  that 
the  administrator  or  executor  must  not  so  invest  the  money, 
even  though  he  thinks  it  will  turn  out  for  the  best  interest 
of  the  estate. 

In  5th  Circuit  Court  Reports,  page  12,  McBride  &  Mc- 
Bride  v.  Louis  Brucker,  Admr.,  the  court  hold,  that  the 
administrator  can  not  contract  a  debt  for  attorney's  fees 
which  can  be  recovered  out  of  the  estate.  He  may  pay  at- 
torney's fees  that  are  necessary  in  the  administration  of  the 
estate  and  he  will  be  allowed,  in  his  account  filed  in  the 
probate  court,  for  proper  and  suitable  fees  paid  to  the  attor- 
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ney;  but  be  can  not  bind  the  estate  by  a  promiee  that  out 
of  jit  shall  be  paid  attorney's  fees,  even  though  it  is  proper 
that  an  attorney  shall  be  employed.  The  same  is  held  in 
several  other  states,  if  not  in  all  of  them. 

Woerner,  in  his  American  Law  of  Administration,  sec. 
356,  says: 

'^It  is  a  well  recognized  principle,  that  if  liabilities  are 
contracted'  by  the  personal  representative,  although  for 
the  benefit  and  in  the  interest  and  behalf  of  the  estate,  it 
is  not  liable  to  creditors.  Disbursements,  reasonable  in 
amount  and  for  services  necessary  in  the  proper  discharge 
of  the  duties  imposed  upon  them,  will  constitute  a  charge 
in  favor  of  the  executors  aud  administrators  against  the  es- 
tate, although  their  allowance  should  leave  no  surplus  to 
pay  creditors  of  the  deceased.*' 

The  case  of  Dailey  v.  Dailey,  in  the  66  Ala.  B.,  266,  is 
a  case  where  suit  was  brought  by  Lucinda  Dailey  against 
Geo.  J.  Dailey,  as  administrator  of  the  estate  of  Geo.  Dailey, 
deceased.  Among  the  things  for  which  she  claimed  a  re- 
covery, was  one  for  twenty-five  barrels  of  corn,  which  she, 
at  ^ihe  request  of  the  administrator,  after  his  appointment, 
had  fed  to  the  swine  belonging  to  the  deceased  at  the  time 
ofj[his  death.  The  court  in  relation  to  that  item,  use  this 
language,  on  pages  26S-9  of  the  opinion: 

''One  item  was  for  corn  fed  to  the  stock  of  the  estate  at 
the  request  of  the  administrator,  made  after  his  appoint- 
ment. Such  agreement  is  but  the  personal  contract  of  the 
administrator,  and  is  no  charge  on  the  estate  when  de- 
manded by  the  creditor.*' 

It  is  further  said  in  that  opinion,  that  if  it  was  necessary 
to  have  this  corn  to  feed  to  the  swine,  the  administrator 
might  have  paid  for  it,  and  been  allowed  its  value  in  the 
settlement;  but  he  could  not  bind  the  estate  to  pay  for  the 
purchase  of  that  corn.  And  all  r.pon  the  theory  T  have 
stated,  that  it  is  not  the  business  of  the  administrator  to 
invest  the  funds  of  an  estate  and  make  purchases  and  have 
charges  against  the  estate  therefor. 
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The  case  in  the  47  N.  Y.,  366,  Auetin  et  al.  v.  Manro, 
et  al.,  is  a  case  in  which  the  doctrine  i?,  as  we  think,  well 
stated: 

''The  rule  must  be  regarded  as  well  settled  that  the 
contracts  of  executors,  although  made  in  the  interests 
and  for  the  benefit  of  the  estate  they  represent,  if  made  up- 
on a  new  and  independent  consideration  as  for  services  ren- 
dered, goods  or  property  sold  and  delivered,  or  other  con- 
sideration moving  between  the  promisee  and  the  executors 
as  promissors,  are  the  personal  contracts  of  the  executors, 
and  do  not  bind  the  estate,  notwithstanding  the  services 
rendered,  or  goods  or  property  furnished,  or  other  consid- 
ation  moving  from  the  promisee,  are  such  that  the  execu- 
tors could  properly  have  paid  for  the  same  from  the  assets 
and  been  allowed  for  the  expenditure  in  the  settlement  of 
their  accounts.  The  principle  is,  that  an  executor  may  dis- 
burse and  use  the  funds  of  the  estate  for  purposes  authorized 
by  law,  but  might  not  bind  the  estate  by  an  executory  con- 
tract, and  thus  create  a  liability  not  founded  upon  a  contract 
or  obligation  of  the  testator. '^ 

From  these  authorities  and  from  the  general  doctrine  of 
the  duties  of  an  administrator,  we  are  clear  that  the  CDurt 
could  not  render  auy  judgment — ought  not  to  have  rendered 
any  judgment  upon  this  petition  against  the  administrator 
as  such.  The  other  question  involved  is  whether  a  judg- 
ment could  be  rendered  upon  the  petition  against  the  de- 
fendant personally. 

The  title  of  the  case  is,  as  I  have  already  said,  ''J.  J. 
Dean  v.  W.  S.  West,  Administrator  of  the  Estate  of  John 
Olenn,  deceased.'' 

The  allegations,  however,  are  that  as  administrator  he 
made  the  promise.  But  whether  it  be  said  that  the  words 
in  the  title  of  the  case,  after  the  name  of  the  defendant,  are 
simply  descriptive  of  the  defendant,  or  that  be  wls  sued  in 
his  representative  capacity,  we  still  think  it  is  .(settled  in 
Ohio,  that  the  judgment  against  him  is  against  himperso^i- 
ally, and  not  against  him  as  administrator ^anA  the  judgment 
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itself,  standing  as  it  does,  could  not    be    enforced    against 

the  estate. 

Attention  is  called  to  the    case    of    Thomas,  Admx.,    v. 

Moore,  etc.,  52  Ohio  St.,  commencing  on  page  200.  A 
suit  was  brought  before  a  justice  of  the  peace  by  Moore,  as 
surviving  partner  of  a  firm  of  lawyers;  the  other  partner. 
McKnight,  having  died.  The  bill  of  particulars  set  out 
that  services  were  performed  by  this  firm  for  the  defendant, 
at  her  request,  in  various  suits  brought  on  behalf  of  the 
estate  then  being  administered  by  her,  and  the  prayer  was 
for  judgment  for  the  amount  of  these  fees.  This  suit  for 
fees  was  brought  against  ''Elizabeth  J.  Thomas  as  admin- 
istratrix of  the  (State  of  David  Thomas,  deceased.''  The 
judgment  was  against  the  defendant  in  the  case,  and  an  ap- 
peal was  taken  by  her.  The  question  was,  whether  she  was 
required  to  give  a  bond  in  order  to  perfect  her  appeal.  It 
was  urged  that  because  of  the  statutory  provisions  as  to  ap- 
peals by  trustees,  no  such  bond  was  necessary.  Judge 
Williams,  in  his  opinion,  uses  this  language: 

'*Sec.  6408,  Rev.  Stats.,  contains  the  general  provision 
that  ^when  the  person  appealing  from  any  judgment  or  or- 
der in  any  court  or  before  any  tribunal  is  a  party  in  a  fidu- 
ciary capacity  in  which  he  has  given  bond  within  the  state 
for  the  faithful  discharge  of  his  duties,  and  appeals  in  the 
interest  of  the  trust,  he  shall  not  be  required  to  give  bond, 
but  shall  be  allowed  the  appeal,  by  giving  written  notice  to 
the  court  of  his  intention  to  appeal  within  the  time  limited 
for  giving  bond.' 

''The  provision  just  quoted  is  applicable  to  appeals  from 
justices  of  the  peace,  and  dispenses  with  the  necessity  of 
an  undertaking  for  an  appeal  from  their  judgments  in 
eases  within  its  scope,  namely,  where  ihe  appellant  is  a 
party  to  the  judgment  in  a  fiduciary  capacity,  and  the  ap- 
peal is  in  the  interest  of  the  trust;  so  that,  the  inquiry  here 
is,  whether  the  defendant's  appeal  presents  a  case  of  that 
kind.     We  think  it  does'not.     The  judgment  is  not  against 
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the  defendant  in  ber  fiduciary  character.  Though  described 
in  the  proceedings  as  the  administratrix  of  her  intestate's 
estate,  the  judgment  rendered  is  not  a  judgment  de  bonis 
intestatoris,  her  designation  in  the  proceedings  as  adminis- 
tratrix, being  descriptive  of  her  person  merely,  and  execu- 
tion issued  upon  the  judgment  can  run  only  against  ber 
property. ' ' 

From  these  considerations,  we  conclude  that  this  judg- 
ment, as  it  stands,  is  a  judgment  against  West  personally, 
and  not  against  him  in  his  representative  capacity;  that 
such  judgment  was  warranted  by  the  petition,  and  the 
same  is  affirmed. 

Lawrence  &  Estep^  for  PlaintiflE  in  Error 
George  A.  Oroot,  for  Defendant  in  Error. 


(First  Circuit,  Hamilton  Co., O., Circuit  Court— Nov.  Terra,  1897.) 

Before  Cox,  Smitli  and  Swing,  JJ. 
THE  WOOSTER  TURNPIKE  CO  v.  THE  C.  P.  &  V.  R.  R.  CO. 

Railroad  crossing  turnpike— Low  bridge-- Remedy — 
Where  an  injunction  iH  asked  to  restrain  a  railroad  from  build- 
ing a  bridge  over  a  turnpike  which  would  leave  only  a  space 
between  the  surface  of  the  pike  and  the  bridge  not  sufficient 
for  the  purposes  of  the  public  using  sucli  pike,  and  it  ap- 
pears that  much  work  has  been  done  in  building  such  bridge 
before  the  Turnpike  Co.  objected ;  that  the  cost  of  raising 
the  bridge  and  the  approaches  thereto,  would  involve  a  heavy 
expense, and  that  the  difficulty  could  be  remedied  at  a  much 
less  expense  and  trouble  by  lowering  the  surface  of  the  pike 
at  the  point  in  question,  the  court  will  order  that  the  latter 
be  done  at  the  expense  of  the  Railroad  Co. 
Same — Power  of  Turnpike  Co.  to  acquire  land  in  fee-simple — 
Where  it  appears  that  after  making  the  application  for  such  in- 
junction, the  Turnpike  Co., to  further  prevent  the  building  of 
the  bridge,  had  acquired  the  fee-simple  of  the  land  occupied 
by  the  turnpike  and  the  bridge  at  that  point,  in  which  before 
it  held  only  an  easement  of  right  of  way,  such  fee  not 
being  necessary  to  the  Turnpike  Co.  for  any  other  purpose 
than  to  prevent  or  delay  the  builcfing  of  the  bridge.  Held: 
that  the  Turnpike  Co.  has  no  legal  right  under  our  present 
laws  to  acquire  and  hold  the  fee-simple  estate  in  such  land 
for  such  a  purpose. 
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Application  for  iDJunctioD. 

Smith,  J. 

On  consideration  of  this  case  we  bold, 

lat.  That  the  Turnpike  Company  is  not  the  owner,in  fee 
simple,  of  the  land  over  which  this  bridge  is  erected;  that 
it  has  simply  the  right  to  use  the  same  for  the  purposes  of 
a  turnpike  road. 

2nd.  That  the  bridge  now  erected  there,  or  in  process  of 
erection,  being  only  thirteen  and  one-half  feet  above  the 
surface  of  the  turnpike  road,  it  is  probable  that  it  may 
interfere  to  some  extent  with  the  proper  use  of  the  said  turn- 
pike, by  vehicles  of  extraordinary  height  as  have  of  late 
years  come  into  occasional  use  in  this  region — such  as 
**Tallyho'',  furniture  vans,  etc.  We  would  not,  however, 
be  disposed  to  hold  that  a  bridge  of  a  railroad  company, 
over  a  roadway  like  this,  must  be  so  high  above  the  surface 
of  the  ground  underneath  it,  as  not  to  interfere  in  any  de- 
gree with  the  passage  of  vehicles  along  the  road,  no  matter 
bow  high  they  might  be  constructed  or  loaded.  The  use  of 
the  road  must  be  a  reasonable  one.  And  the  claim  made  in 
the  aflSdavits  filed  by  the  Turnpike  Company, that  it  is  pos- 
sible or  probable  that  this  roadway  may  in  the  fqjture  have 
a  street  railway  thereon,  and  that  (if  so)  the  cars  can  not 
pass  under  this  bridge  unless  it  is  raised  several  feet  above 
its  present  height,  without  lowering  its  trolleys,  does  not 
strike  us  as  entitled  to  consideration.  Evidently  the  trolley 
may  be  lowered  at  that  point  without  difficulty.  But  inas- 
much as  there  seems  to  be  some  reason  to  apprehend  that 
this  bridge,  as  being  now  constructed,  may  interfere  with 
the  reasonable  use  of  the  turnpike  in  a  few  cases,  as  for  in- 
stance, by  wagons  loaded  with  hay,  chairs,  etc.,  as  the  road 
baa  been  used  by  tbem,  we  think  that  some  provision  should 
be  made  to  guard  against  this — though  it  is  true  that  there 
are  other  bridges  over  this  same  road,  on  either  side  of  this 
one,  which  are  much  lower  than  the  one  in  question.     But 
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as  the  coat  of  raising  this  bridge  and  the  appioaches  on 
either  side  of  it  for  a  long  distance  woald  be  very  consider- 
able and  the  height  of  the  bridge  and  roadwaj  was  not  ob- 
jected to  until  recentl},we  think  it  would  be  inequitable  to 
require  it  to  be  done, if  the  trouble  can  otherwise  be  avoided 
at  much  less  cost,  and  we  think  it  can  by  lowering  the 
surface  of  the  turnpike.  We  suggest  therefore,  that  unless 
the  parties  can  agree  as  to  the  cost  of  doing  this,  and  put- 
ting the  turnpike  road  into  substantially  as  good  a  condition 
as  it  now  is,  that  an  expert  engineer  be  sent  out  to  view  the 
premises  and  report  to  the  court  whether  it  can  be  done, 
and  the  cost  of  it,  and  how  it  should  be  done,  so  that  there 
will  be  a  space  of  fifteen  feet  between  the  bridge  and  the 
surface  of  the  turnpike  road.  If  it  then  appears  to  us  that 
it  is  practicable  to  do  this  at  a  reasonable  cost,  we  would 
feel  disposed  to  require  this  sum  to  be  paid  to  the  turnpike 
company,  by  the  railroad  company,  to  be  applied  by  it  to 
doing  the  work,  or  require  the  railroad  company  to  per- 
form the  work  to  the  satisfaction  of  the  court,  as  a  condition 
to  our  allowing  the  bridge  to  remain  at  its  present  location. 
If  the  turnpike  company  refuses  to  take  the  money  and  do 
the  work,  o.r  to  have  it  done  by  the  company,  its  application 
for  an  injunction  will  be  overruled;  in  the  meantime  the 
provisional  injunction  heretofore  allowed,  will  be  dissolved. 
After  we  had  reached  the  foregoitag  conclusion,  and  after 
the  writing  of  the  above  memorandum,  our  attention  was 
called  by  counsel  to  the  fact  that  some  days  after  the  hear- 
ing of  the  application  in  this  court,  the  turnpike  company 
had  obtained  from  the  person  owning  the  fee  thereof,  a 
quit-claim  deed  for  that  part  of  the  ground  covered  by  the 
roadway  of  the  plaintifip  company  which  lies  between  the 
west  line  of  the  turnpike  at  that  point,  and  the  center  line 
thereof.  It  seems  that  when  the  railroad  company  recently 
purchased  the  ground  upon  which  to  construct  its  new  track 
and  cross  the  turnpike  road  by  the   bridge  in    question,    it 


▼OL.  XV.  CIRCUIT  COURTS  OF  OHIO.  271 


Fletcher  v.  Fletcher  et  al. 


only  paTcbased  from  the  owner  up  to  the  west  line  of  the 
turnpike,  and  that  the  land  on  the  east  was  purchased  by  it 
to  the  center  of  such  road.  This  fact  becoming  known  to 
the  turnpike  company  at  the  hearing  in  this  court,  it  ob- 
tained a  deed  from  the  owner  of  the  land  as  stated,  and  now 
seeks  to  strengthen  and  support  its  original  claim  thereby. 
Should  this  fact  induce  us  to  change  or  modify  in  any  way 
the  conclusion  at  which  we  had  arrived  before  being  advised 
of  this  fact? 

We  do  not  feel  disposed  to  do  so.  We  question  very 
much  whether  the  turnpike  company,  under  the  laws  as 
they  now  stand,  has  any  legal  right  to  acquire  the  fee  simple 
of  this  ground  for  any  such  purpose.  There  is  no  doubt  but 
that  it  is  now  entitled  to,  and  is  using  and  occupying  the 
space  in  question,  for  turnpike  purposes,  and  they  have  an 
easement  in  it  for  such  purpose.  There  is  no  claim  or  evi- 
dence that  the  fee  is  necessary  for  such  use,  or  that  it  is 
needed  for  any  other  purpose  than  to  binder  or  defeat  a 
great  public  improvement  in  pr  jcess  of  construction  and 
nearly  completed,  and  this  should  not  be  allowed  unless  its 
right  is  clear.  We  therefore  adhere  to  our  original  ruling, ; 
and  think  that  the  suggestions  therein  made  should  be  acted 
upon  by  the  parties. 

E.  McColston,  for  Plaintiff. 

Hollister  &  Hollister,  for  Defendant. 


(Sixth  Circuit— Lucas   Co.,  O.,  Circuit  Court— Oct. Term,  1897.) 

Before  King,  Haynes  and   Parker,  JJ. 
JENNIE  C.  FLETCHER  v.  OLIVER  P.  FLETCHER,  et  aL 


Divorce  and  alimony— DefendanV  8  interest   in  any  property  may 

be  averred  in  peimon— 

The  plaintifl  in  a  divorce  proceeding  may  describe  in  the  peti- 
tion all  the  property  in^whichjthe  defendant  has  any  inter- 
est, no  matter  what  that  interest   is,  and  make   others   who 
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claim  any  interest  in  such  property  parties  to  the  suit,  and 
the  court  has  power  to  determine  in  such  action,  what  the 
interest  of  defendant  or  of  other  parties  to  the  suit  is, 
and  take  it  into  account  in  the  allowance  of  alimony. 

Same — Property  described  in  petition  bound  from  date  of  filing  of 
petition  and  service  of  summons — 

Where  the  petition  alleges  that  defendant  has  fraudulently, 
without  consideration,  conveyed  property  to  a  third'person 
to  defeat  her  claim  for  alimony,  and  that  said  third  party  is 
about  to  sell  the  same  and  has  instituted  proceedings  in 
the  probate  court  for  the  sale  of  the  property  to  pay  cred- 
itors of  the  defendant, and  prays  for  an  injunction  to  restrain 
such  party  from  proceeding  further,  an  injunction  may 
properly  be  granted  for  that  purpose.  But  where  the  prop- 
erty is  fully  described  in  the  petition,  no  injunction  is 
necessary  to  bind  the  property  from  the  date  of  filing  the 
petition  and  service  of  summons  as  to  any  claim  plaintiff 
may  be  determined  to  have  by  the  court. 


King,  J. 

Three  different  petitions  were  filed  in  the  court  by  the 
plaintiff  below,  who  is  here  the  plaintiff  in  error,  to  each  of 
which  demurrers  were  severally  sustained,  and  the  action  of 
the  court  on  those  demurrers  is  assigned  for  error;  also  the 
,  dissolving  an  injunction  granted  in  the  action;  and  the 
action  of  the  court  in  removing  or  discharging  a  receiver 
appointed.  As  to  the  latter  ground,  it  is  sufficient  to  say 
that  there  is  no  bill  of  exceptions  setting  out  the  evi- 
dence, and  it  appears  that  the  motions  were  heard  upoD 
evidence,  and  therefore  the  action  of  the  court  cannot  be 
reviewed  at  this  time  and  in  this  proceeding. 

Plaintiff  filed  her  petition  on  the  24th  of  September, 
189G,  alleging  several  grounds  for  divorce  as  existing,  and 
in  her  petition  she  describes  certain  tracts  of  real  estate,  al- 
leging that  certain  real  estate — describing  it  by  metes  and 
bounds,  and  its  situs,  one  tract  in  Michigan  and  another 
tract  in  Toledo — had  been  conveyed  to  defendant  Henricks 
for  the  purpose  of  putting  it  beyond  her  reach,  so  that  it 
might  not  be  made  subject  to  the  payment  of  any  judgment 
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for  alimony;  and  she  wound  up  with  the  prayer  that  that 
conveyance  be  set  aside,  and  she  be  allowed  reasonable  ali- 
mony. She  also  asked  for  an  injunction,  alleging  that  her 
husband  was  threatening  to  convey  certain  property,  and 
also  that  Henricks  would  convey  the  piece  to  which  he  had 
the  legal  title,  if  not  prevented  by  an  injunction.  A  tem- 
porary injunction  was  allowed  by  a  judge  of  the  court  of 
common  pleas.  That  stood  until  when,  upon  motion,  it 
was  dissolved.  On  the  13th  of  January,  1897,  some  five 
months  after  the  filing  of  ihn  petition,  the  principal  de- 
fendant, her  husband,  filed  an  amended  answer,  in  which 
he  set  out  the  defenses  upon  which  he  relied.  He  denied 
generally  the  grounds  for  divorce  that  were  set  out  in  the 
petition,  and  then  set  up  what  he  had  been  doing  with 
bis  property.  With  reference  to  the  property  that  had 
been  conveyed  to  Henricks,  this  defendant,  her  husband, 
says  he  admits  that  the  property  had  been  conveyed  to 
Henricks, 

''But  avers  that  the  same  was  at  the  instance  and  solici- 
tations of  her  attorney,  and  that  he  conveyed  said  proper- 
ty at  her  request,  and  for  her  behoof  and  benefit,  and  to 
satisfy  her  of  bis  affection  for  her,  and  of  his  willingness  to 
do  all  things  in  his  power  for  her  welfare,  and  for  the  pur- 
pose of  showing  her  that  he  bore  her  no  ill  will.  And  this 
defendant  further  says,  that  shortly  subsequent  to  said 
transfer,  he  agreed  with  her  attorney  as  to  alimony  for  her, 
and  that  his  attorney  and  her  attorney  then  agreed  up- 
on practically  the  sum  of  $15(30,  in  cash  and  real  estate, 
the  same  being  all  and  more  than  this  defendant  was  worth.'* 

And  he  avers  that  in  all  things  he  has  endeavored  to  do 
what  was  right;  and  he  further  says,  ''he  denies  all  allega- 
tions in  said  petition  as  to  his  placing  or  trying  to  place 
any  property  of  any  description  beyond  plaintiff's  reach,  cr 
trying  in  any  way  to  deprive  her  of  any  property  rights 
whatever.'' 

The  defendant  Henricks    did  not  answer,  but  he    filed    a 
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demurrer,  which  was  heard  and  determined  on  March  16th, 
Bome  little  time  after  this  answer  of  the  principal  defendant. 
The  demurrer  was  sustained,  and  in  the  judgment  of  the 
court  sustaining  that  demurrer,  I  think  appears  also  the 
judgments  upon  the  motions  that  had  been  filed  as  to  the 
receiver,  and  the  judgment  dissolving  the  injunction.  There 
bad  also  been  a  motion  filed  to  have  Mr.  Henricks  show 
cause  why  he  should  not  be  punished  as  for  contempt,  and 
that  was  disposed  of  against  the  application  of  the  plaintiff. 
On  the  17th — two  days  later — the  plaintiff  filed  an 
amended  petition.  She  sets  forth  substantially  the  same 
things  that  were  in  the  original  petition,  and  with  refer- 
ence to  this  property  conveyed  to  Henricks,  she  in  sub- 
stance adopts  some  of  the  allegations  of  her  husband's  an- 
swer— that  it  had  been  conveyed  to  Henricks  to  be  held  by 
him  in  trust  to  satisfy  any  judgment  for  alimony  that  she 
might  recover,  and  that  it  had  been  transferred  to  him  foi 
her  benefit;  and  she  further  says,  that  prior  to  the  transfer 
the  property  had  been  acquired  by  the  joint  efforts  of  her 
husband  and  herself,  and  she  had  an  interest  therein.  To 
that  a  general  demurrer  was  filed,  and  it  was  heard  on  the 
first  day  of  April,  1897,  and  sustained.  On  the  2d  day  of 
April,  1897,  a  second  amended  petition  was  filed,  which 
sets  out  more  particularly  the  allegations  with  reference  to 
this  property  conveyed  to  Henricks,  and  also  sets  forth  that 
some  time  after  the  original  petition  was  filed,  perhaps  in 
November,  the  defendant  Fletcher  had  conveyed  all  his 
property  to  an  assignee  fcr  the  benefit  of  his  creditors,  and 
that  the  assignee  was  Henricks,  and  that  Henricks,  in  his 
capacity  as  assignee,  had  filed  a  petition  in  the  probate 
court  in  which  he  was  seeking  to  sell  this  very  property  de- 
scribed in  her  petition,  conveyed  to  him  to  satisfy  such 
judgment  for  alimony,  or  such  decree  for  alimony  as  the 
court  of  common  pleas  might  thereafter  render,  and  it  was 
not  at  the  date  of  the  assignment  the  legal  estate    of    Flet- 
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cher,  ber  husband;  and  she  asks  for  an  injunction  as  to 
these  acts  of  Henricks  in  the  probate  court.  A  general  de- 
murrer was  filed  to  that,  and  on  May  18th,  1897,  it  was 
sustained. 

All  these  acts  of  the  court,  are  alleged  as  error. 

It  is  contended  here  by  counsel,  for  the  demurrers,  that 
the  plaintiff,  in  these  amended  petitions  especially,'  has  set 
up  specifically  a  trust,  and  that  she  could  not  unite  an  ac- 
tion to  enforce  a  trust  made  for  her  benefit  as  cestui  que 
trust, with  any  cause  of  action  that  might  fall  within  the  ju- 
risdiction  of  the  court  under  a  petition  for  divorce  and  ali- 
mony; that  this  is  a  misjoinder  of  causes  of  action,  so  far 
as  it  seeks  to  enforce  anything  against  Henricks;  that  while 
she  might  allege  that  ber  husband  has  property  which  he  is 
seeking  to  bold  away  from  a  judgment  for  alimony,  she 
cannot  come  in  and  say  a  trust  has  been  declared  for  her, 
and  ask  the  court  to  adjudicate  about  that  trust;  and  that 
the  demurrers  were  sustained  properly  for  that  reason. 

We  cannot  agree  with  the  argument,  nor  with  the  decision 
of  the  court  below  upon  any  of  those  demurrers.  We  do 
not  say  as  to  the  first  petition  that  there  was  any  error  in 
that;  but  clearly  the  plaintiff, in  filing  a  petition  for  divorce, 
had  a  right  to  describe  all  the  property  in  which  the  de- 
fendant had  any  interest,  no  matter  what  that  interest  was. 
She  might  allege  that  he  had,  in  anticipation  of  her  filing  a 
petition  for  alimony,  conveyed  that  property  away,  without 
consideration,  for  the  purpose  of  defeating  her  application 
for  alimony.  She  might  have  made  that  allegation,  de- 
scribed the  property,  and  brought  the  grantee  of  the  prop- 
erty into  court,  and  held  him,  subject  to  the  final  decree 
that  might  be  made — not  for  the  purpose  of  setting  aside 
that  deed,  although  we  have  no  doubt  the  court  might  do 
that;  but  for  the  purpose  of  holding  that  property  in  order 
to  determine  what  her  rights  were — whether  the  court 
would  grant  her  alimony   in    kind,  in    lands,  or   in    money 
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and  make  a  money  decree  a  lien  upon  the  land.  The  coDit 
has  ample  power  to  determine  eveij  interest  the  defendant 
bad  in  any  propery,  or  that  of  other  parties  to  that  suit  who 
claim  an'interest  in  it.  If  this  land  was  held  by  Henricks 
for  the  use  of  the  plaintiff,  it  was  actually  the  property  of 
the  defendant  Fletcher,  the  amount  and  value  of  which  the 
court  should  always  consider  in  rendering  its  decree  for  ali- 
mony. Whether  the  court  should,  if  it  found  that  tbis  con- 
veyance wn?5  mnde  ns  the  defendant  Fletcher  alleges  it  was 
made,  decree  that  Henricks  should  convey  that  property  to 
the  plaintiff  as  and  for  her  alimony,  or  whether  the  court 
should  decide  that,  in  view  of  the  property  that  Fletcher 
had,  and  the  character  of  it,  he  should  pay  her  so  much 
money,  and  that  should  be  a  lien  upon  bis  other  property 
or  upon  this,  is  not  a  matter  of  any  consequence  now  The 
court  of  common  pleas,  when  it  tries  and  determines  .this 
question,  will  make  such  decree  as  it  deems  right  and  legal. 
This  pleading  shows  that  Henricks  was  a  proper  party,  if 
the  allegations  of  the  petition  are  true,  and  they  are  to  be 
taken  as  true  by  the  demurrer. 

Whether  the  tiling  of  this  petition  holds  this  property 
now  as  lis  pendens, is  not  now  to  be  decided.  The  question 
is,  whether  this  petition  contains  a  cause  of  action  as  against 
Henricks.  We  cannot  see  why  it  does  not.  The  statute  in 
reference  to  divorce  and  alimony,  sees.  5699  and  5705,  pro- 
vides that  any  and  every  interest,  legal  or  equitable,  of  the 
defendant,  in  any  property  whatsoever,  may  be  described 
in  the  petition  and  taken  into  account  by  the  court  in  its 
allowance  of  alimony. 

It  IS  claimed  here  by  counsel  for  the  demurrers,  that  this 
petition  seeks  to  administer  this  assignment.  We  do  not 
think  it  can  bear  that  construction.  The  petition  alleges 
that  Fletcher  had  assigned  all  his  property  to  Henricks  to 
administer  for  the  benefit  of  his  creditors.  It  also  alleges 
that  before  this  assignment  he  had  conveyed    this  estate    to 
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Henricks  to  hold  in  trust  for  certain  purposes  and  uses.  If 
these  allegations  were  true,  then  the  deed  of  assignment 
did  not  convey  to  Mr.  Henricks,  assignee,  any  of  this  real 
estate.  The  petition  alleges  that  Henricks,  assignee,  is 
seeking  in  the  probate  court  of  this  county  to  sell  this 
property  that  he  holds  as  trustee  for  plaintiff,  and  pay  it 
over  to  the  creditors  of  Mr.  Fletcher.  Clearly  the  court 
of  common  pleas  should  stop  that  proceeding  until  it  shall 
determine  whether  this  woman  is   entitled  to  alimony. 

It  is  said  again,  that  this  assignment  was  made  after  this 
injunction  was  dissolved.  It  is  not  so  alleged  in  the  peti- 
tion, but  we  think  that  that  makes  no  difference.  If  Hen- 
ricks was  a  proper  party,  if  tho  allegations  made  against 
him  as  to  his  interest  in  this  real  estate  are  su65cient,and  if 
the  real  estate  is  properly  described,  then  no  injunction 
was  necessary.  In  30  Ohio  St.,  579,  is  a  case  cited  to  us 
which  we  think  expresses  our  view  of  this  case,  and  clearly 
expresses  it — the  case  of  Tolerton  v.  Willard.  That  arose 
from  an  action  brought  for  divorce  and  alimony,  in  which 
the  plaintiff  described  certain  real  estate  as  being  owned  by 
the  defendant.  She  further  set  forth  that  **she  had  received 
from  her  father^s  and  her  brother's  estate  moneys  belonging 
to  her  as  an  inheritance  to  the  amount  of  $2700;  that  her 
husband  had,  after  the  marriage, purchased  a  half  section  of 
land  for  $1600,  and  it  was  understood  that  said  half  section, 
in  consideration  of  the  moneys  thus  received  by  the  plaintiff, 
was  to  be  conveyed  and  secured  to  the  plaintiff  and  her 
heirs,  as  her  separate  estate  and  property;  bu-t  that  de- 
fendant wrongfully  caused  the  conveyance  to  be  made  in 
his  own  name,  and  has  since  sold  a  large  portion,  and  mort- 
gaged the  same;"  and  she  further  averred  that  he  intended 
to  sell  and  mortgage  the  balance.  As  a  matter  of  fact,  after 
the  filing  of  the  petition,  he  did  mortgage  the  balance. 
If  that  allegation  in  her  petition  is  to  be  construed  strictly, 
it  was  an  allegation  of  a  trust  resting  in  her  husband, which 
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coald  have  been  enforced  in  a  separate  action.  The  prayer 
asked  for  an  injunction,  but  no  injunction  was  allowed  in 
that  case.  When  the  court  came  to  hear  the  case,  divorce 
was  granted,  and  when  it  came  to  consider  the  question  of 
alimony,  it  allowed  her  $5000,  and  the  real  estate  describ- 
ed in  the  petition  was  held  to  pay  the  $5000,  and  it  was 
ordered  to  be  a  lien  upon  the  real  estate  until  the  same 
was  paid,  with  interest,  and  in  default  of  payment  within 
the  time  limited,  the  real  estate  should  be  sold  by  the 
sheriff.  Afterwards,  proceedings  were  brought  to  mar- 
shal the  liens  and  sell  the  property,  and  the  property  was 
sold  at  sheriff's  sale  under  those  proceedings,  and  the 
plaintiff  bid  in  the  property  at  a  price  named.  She 
paid  off  the  judgments  prior  to  her  lien,  and  kept  the  bal- 
ance of  the  purchase  money  to  apply  on  her  alimony. 

The  court  held  that  the  petition  which  described  this 
property  and  asked  for  an  injunction,  charged  it  with 
equities — not  with  her  right  to  alimony,  but  with  equities 
in  her  favor,  and  was  sufficient  to  prevent  an  alienation  of 
this  property  pendente  lite;  and  it  was  a  sufficient  ground 
for  any  equitable  relief  which  the  facts,  after  the  hearing 
by  the  court,  would  warrant,and  also  sufficient^to  bring  this 
property  within  the  doctrine  of  lis  pendens  as  to  whoever 
might  acquire  any  equity  in  it;  that  the  decree  of  alimony, 
which  settled  the  equities,  being  for  $5000  in  Jmoney,  did 
not  allow  her  an  estate  in  this  land,  but  made  that  a  charge 
upon  it,  and  bound  the  property  from  the  date  of  the  filing 
of  the  petition  and  service  of  summons.  ^I  cannot  go  over 
the  decision  in  full,  but  it  clearly  sustains  the  proposition, 
that  the  petition,  which  made  the  defendant^a  fparty  and 
which  set  up  this  trust,  although  nojnjunction  was  grant- 
ed, was  sufficient  (o  charge  all  who  might  have  knowl- 
edge of  the  pendency  of  the  suit,  and^that  when  the  court 
came  to  make  its  decree,  it  might  grant  such  relief  as  the 
facts  warranted;  it  might  recognize  that  the  ^property    was 
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held  in  trust  for  ber  and  purchased  with  her  money,  or 
it  might  take  it  into  consideration  in  allowing  alimoDj,  and 
allow  a  larger  sum  of  money  on  account  of  that,  or  allow 
it  in  real  estate. 

To  the  same  effect,  or  at  least  upon  the  same  line,  is  50 
Ohio  St.,  589,  where  it  is  held  that  no  injunction  is  neces- 
sary to  hold  property  in  an  application  for  divorce  and  ali- 
mony, where  the  property  is  described  and  the  owner  of  the 
property  and  the  person  having  an  interest  in  it  is  made  a 
party;  that  he  cannot  thereafter  transfer  it,  although  there 
is  no  injunction  against  his  transfer. 

We  think  both  of  these  amended  petitions  were  correct 
and  proper,  but  we  deem  it  sufficient  to  say  that  the  court 
erred  in  sustaining  the  demurrer  to  the  last  amended  peti- 
tion; that  the  action  of  the  court  should  be  reversed  and 
set  aside,  and  the  case  remanded  to  the  court  of  common 
pleas  for  further  proceedings. 

Hiird,  Brumback  &  Thatcher,  for  plaintiflF  in  error. 

Frank  I.  Isbell  and  Seney,  Johnson  &  Friedman,  for 
defendant  Hendricks. 

C.   W.  Everett,  for  defendant  Fletcher. 


(First  Circuit— Hamilton  Co., O.,  Circuit  Court  Nov.  Term,1897.) 

Before  Cox,  Smith  and  Swing,  J  J. 

THE  STATE  OF  OHIO  EX    REL.  KATHERINE    C.  MULLI- 
KAN  V.  EUGENE  L.  LEWIS,  AUDITOR  OF  HAM- 
ILTON CO.,  OHIO. 


Taxation^ Addition  of  value  of  new  building  already  embraced  in 
vaiuMtion  by  Board  of  Equalization— Clerical  error— Owner  entitled 
to  refunder  of  taxes  paid  in  such  case — 

Where, by  a  mistake  of  the  county  auditor,  a  sum  for  a  new  build- 
ing returned  by  the  as8«^ssor  was  added  to  the  valuation  of 
land,  while  the  value  of  such  b\iilding  had  already  been  em- 
bodied in  the  valuation  as  fixed  by  the  county  board  of  equal- 
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ization,this  is  a  clerical  error, to  the  correction  of  which  the 
owner  of  the  property  is  entitled, and  he  is  also  entitled  to  a 
refunder  of  the  amount  of  the  taxes  paid  by  him  on  such 
erroneous  addition  to  the  valuation  of  his  projierty. 

Same  ^Appraisement  made  on  different  day  than  provided  by  law. 
Althougli  the  law  requires  that  the  appraisement  of  real  estate 
in  decennial  years  shall  be  made  as  of  the  second  Monday  of 
April,  yet  it  will  not  be  presumed  that  the  appraisements 
were  made  as  of  that  date  when  it  is  shown  as  a  matter  of 
fact  that  the   valuation  was  made  at  a  different  time. 


Smith,  J. 

In  this  case  the  parties  have  submitted  to  us  what  is 
called  an  ''agreed  statement  of  facts,''  but  the  attorneys 
for  the  defendant,  while  consenting  that  it  is  correct,  insist 
that  on  a  trial  of  the  case  evidence  as  to  many  of  the 
statements  made  therein  would  not  be  competent  or  relevant; 
80  it  is  agreed  further,  that  if  in  the  opinion  of  this  court 
evidence  as  to  these  facts  would  not  beadmi88ible,6uch 
facts  themselves  are  not  to  be  considered  by  us,  but  be 
stricken  out. 

We  are  of  the  opinion  that  such  facts  so  objected  to  might 
properly  be  proved  in  the  case,  and  being  admitted  to  exist, 
that  we  should  consider  them,  and  in  this  agreed  statement 
we  find  that  the  relator  is  entitled  to  the  relief  prayed  for. 

The  facts  briefly  stated  are  these: 

In  1889,  the  relator  was  the  owner  of  a  vacant  lot  in  Clif- 
ton, which  was  on  the  county  duplicate  for  taxation  that 
year,  at  a  valuation  of  eight  hundred  ($800)  dollars.  In 
the  fall  of  that  year, the  relator  commenced  the  construction 
of  a  building  thereon,  which  was  completed  by  June  1st, 
1890.  At  the  November  election  of  18S9,  Miller  was  elected 
decennial  assessor  for  the  district  in  which  this  lot  was  situ- 
ate, and  entered  upon  the  discharge  of  the  duties  of  said 
office,  in  March,  1890.  At  the  April  election  of  1890, 
Biedinger  was  elected  annual  ^issessor  for  Clifton,  in  which 
this  lot  was  situate,  and  in  pursuance  of  law  made    a  return 
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of  tbe  building  on  this  lot  as  an  unfinished  structure,  plac- 
ing a  valuation  thereon  of  fifteen  hundred  ($1,500)  dollars, 
and  this  sum,  with  the  original  valuation  of  the  lot,  eight 
hundred  ($800)  dollars,  was  placed  on  the  duplicate  for 
1890,  making  the  total  valuation  thereon  twentj-three  hun- 
dred ($2,300)  dollars,  and  taxes  were  paid  thereon  for  that 
year. 

At  a  meeting  of  the  decennial  appraisers,  held  at  the  office 
of  the  auditor  in  1890,  such  appraisers  and  their  assistants, 
including  said  Miller  and  his  assistants,  being  present,  the 
auditor  gave  them  verbal  instructions  to  value  the  land  and 
finished  buildings  only.  The  appraisement  of  relator's  lot 
and  this  building  was  made  by  the  decennial  assessor  in 
July,  1890,  as  a  finished  structure,  the  building  having 
been  fully  completed  before  the  1st  day  of  June,  1890.  The 
law  required  him  to  make  his  return  on  the  first  Monday  of 
July,  1890,  but    he  did  not  do  so  until  after  December  6th, 

1890.     He  returned  the  building  at  $2800.00 

and  the  land  at  $2400.00 


Total  valuation.  $5200.00 

The  decennial  county  board  of  equalization  convened 
August  11th,  1890,  and  continued  their  sessions  until  No- 
vember 30th,  1891. 

At  the  April  election  in  1891,  Biedingerwas  again  elected 
annual  assessor  for  Clifton,  and  he  made  a  return  as  to  this 
structure  on  relator's  lot,  as  follows: 
Total  value  of  structure,  .    $3500.00. 

Partial  value  reported  last  year  to  be  deducted  $1500.00. 
Amount  to  be  added  to  1891  duplicate  for  new  structures, 
$2000.     Finished.'' 

It  was  further  agreed  that  the  minutes  of  the  decennial 
board  of  equalization  for  April  25th,  1891,  show  that  said 
board  was  viewing  property  in  Clifton  at  that  time;  and 
that  the  annual  board    of   equalization  of    the   county    for 
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1891,  did  not  meet  as  required  b;  law  in  May,  1891,  bat  did 
convene  August  lOtfa,  1891,  and  continued  in  session  until 
September  9th,  1891.  The  minutes  of  said  last  board  are 
silent  as  to  the  returns  of  the  annual  assessors  for  1891, but 
show  that  it  acted  upon  certain  returns  of  chattel  property 
of  the  assessors.  Nothing  is  said  therein  as  to  new  struc- 
tures. The  assessors  of  the  several  townships  returned  to 
the  auditor  the  sworn  statements  of  all  persons  listing  per- 
sonal property,  and  new  structures,  and  also  a  book  con- 
taining the  names  of  persons  listing  personal  property  and 
new  structures,  and  the  new  structures  returned  by  the 
assessors. 

The  minutes  of  the  decennial  board  of  October  6th,  1891, 
show  that  on  that  day  the  board  was  equalizing  the  value 
of  property  in  Clifton,  and  completed  the  same  October 
29th,  1891.  The  minutes  of  the  county  board  of  equaliza- 
tion show  that  on  November  20,  1891,  the  board  certified 
the  value  of  all  property  in  Clifton  for  purposes  of  taxation, 
the  value  of  relator's  said  property  being  $5200.00,  to 
which  was  added  5  per  cent,  by  order  of  the  state  board  of 
equalization,  thus  making  the  decennial  valuation  85460.00. 

This  was  sent  to  the  county  auditor  to  enable  him  to 
make  up  the  duplicate  for  1891,  and  in  making  up  the  du- 
plicate for  1891,  the  auditor  added  to  said  valuation  of 
$5460.00,  the  valuation  of  $2000,  which  the  annual  assessor 
for  1891  had  returned,  and  upon  this  $2000  so  added,  the 
relator  has  paid  the  taxes  for  18912-3-4-5  and  1896,  in  all, 
$225.36. 

In  March,  1897,  a  claim  was  presented  by  the  relator  to 
the  auditor,  asserting  that  the  $2000  had  been  added  by 
some  clerical  error,  and  asking  that  the  duplicate  be  cor- 
rected, and  that  the  auditor  refer  the  claim  to  the  commis- 
sioners, that  the  taxes  so  improperly  paid  thereon  for  1891- 
2-3-4-6,  might  be  refunded.  Thereupon  the  auditor,  on 
March  30th,  1897,  advised  the  commissioners   that  he    had 
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corrected  the  doplicate  and  had  remitted  the  taxes  for  the 
year  1896,  and  he  did  iasae  a  warrant  for  the  one-half  of 
the  taxes  for  1896,  on  the  1*2000.00,  which  waajpaid  to  re- 
lator,  and  gave  her  a  remit  for  the  other  one-half  of  said 
taxes  on  the  $2000  which  became  dae  in  Jane^  1897,  and 
which  was  credited  on  said  taxes;  bat  after wardsjthe  auditor, 
on  the  advice  of  the  solicitor,  rejected  the  claim,  and  restored 
the  $2000. 00  to  the  valuation,  and  this  action^is  brought  to 
require  the  auditor  to  correct  the  duplicate  as  to  said 
12000.00,  and  to  require  him  to  submit  said  claim  to  the 
county  commissioners. 

As  hereinbefore  stated,  we  are  of  the  oplnion^^that  the 
claim  of  the  relator  is  an  equitable  and  just  one.  It  is  evi* 
dent  on  the  facts  stated,  that  during  all  of  these  years  the 
relator  has  been  paying  taxes  on  $2,000,  more  than  she 
should  have  done.  That  the  valuation  made  by  the  decen* 
nial  assessor  in  July,  1890,  after  this  building  was  com* 
pleted,  viz:  $2800,  for  the  building,  and  $2400  for  the 
lot,  in  all  $5200,  together  with  the  5  per  cent,  ordered  ta 
be  added  by  the  state  board  of  equali7.ation,  viz:  $260.00,. 
in  all  $5460,  was  all  that  should  have  gone  on  the  duplicate 
of  1891,  and  that  the  addition  of  the  auditor  of  the  $2000 
for  the  same  structure  was  wrong. 

We  think  these  facts  suflSciently  appeared  from  the  rec* 
ords  of  the  auditor  and  of  these  board8,[aud  that  it  was  a 
clerical  error  which  he  could  and  ought  to  correct.  The 
claim  of  counsel  for  the  defendant,  that  it^must  be  conclu- 
sively presumed  that  all  appraisementslof^real  estate  in  the 
decennial  year  were  made  as  of  the  second  Monday  of 
Aprilj  is  not  well  founded,  and  particularly  so,  when  it  is 
shown  as  a  matter  of  fact'that  the  valuation  was  made  at   a 

different  time.     A  decree  may  be  taken  as  prayed  for. 

Frederick  Hertenstein^  Attorney  for  Relator. 

Rendigs,  Foraker  &  Dinsmore^  County  Solicitors,  Attor^ 
neys  for  Defendant. 

OOPTBIOHT,  1898,  BT   OABL  Q.   JAHIV. 
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(Third  Circuit— Hancock  Co.,  O.,  Circuit  Court— May  Term,  1897.) 

Before  Day,  Price   and  Norris,  JJ. 
FRANK  W,  RADCLIFF  v.    CORA  E.  RADCLIFF. 


Divorce—DiAinissal  of  petition  on  ground   of  insufficiency — Appeal 
—Sec.  5706  Rev.  Stat. 

Where  a  petition  for  divorce  fails  to  state  a  cause  of  action  for  that 
relief,  the  court,  on  objection  by  the  defendant,  may  properly 
refuse  to  admit  or  hear  any  evidence  offered  by  the  plaintiff; 
and  if  no  leave  to  amend  the  defective  petition  be  asked,  the  court 
may  dismiss  it  at  the  costs  of  the  plaintiff,  and  such  order  and 
judgment  is  not  a  dismisal  of  the  petition  '* without  linal  hear- 
ing," from  which  an  appeal  will  lie  to  the  circuit  court  under 
sec.  5706  of  Revised  Statutes,  and  such  appeal  should  be  dia- 
S  missed. 


Price,  J. 

The  plaintiff  sued  for  divorce  in  the  lower  court,  and  al- 
leged in  his  petition  that  be  and  the  defendant  were  mar- 
ried at  Cleveland,  Ohio,  on  tlie  30tb  day  of  June,  1890, 
and  that  no  children  have  been  born  of  such  marriage,  and 
makes  the  necessary  averments  as  to  his  residence  in  Han- 
cock county  to  entitle  him  to  bring  his  suit  in  that  county. 
It  is  also  alleged  that  be  has  provided  a  comfortable  home 
for  his  wife  and  furnished  all  the  necessaries  of  life,  and  in 
all  respects  has  been  an  indulgent  and^faitfaful  husband. 

As  the  sum  of  his  grievances  and  ground  for  divorce,  he 
says  the  wife  has  been  guilty  of  gross  neglect  of  duty  to- 
ward him,  in  this,  to-wit:  That  ever  since  the  17th  day  of 
April,  189:1,  she  has  wholly  failed,  refused  and  neglected 
to  perform  any  of  her  marital  duties,  and  on  that  day,  left 
his  home  and  has  ever  since  refused  to  co-habit  with  him. 
He  further  says  there  was  no  just  cause  oi  provocation  for 
leaving  him,  and  that  she  did  so  without  his  consent  and 
against  bis  wilt. 

The  petition  was  filed  on  the  25th  day  of  June,  1896 — a 
little  over  two  years  from  the  date,  the  wife  left  the  home 
of  the  husband. 
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The  wife  filed  an  answer  to  the  charge  made,  and  alleges 
the  cause  of  the  separation  to  be  the  wrongful  conduct  of 
the  plaintiff. 

By  cross-petition  she  asks  alimony,  and  on  her  motion, 
new  parties  were  made  defendants,  to  whom  she  alleges, 
the  husband  had  transferred  valuable  stocks  and  property  in 
fraud  of  her  rights. 

The  reply  traversed  the  averments  of  the  cross- petition. 
At  the  January  term  of  the  court  of  common  pleas,  1897, 
the  cause  came  on  for  trial,  and  the  certified  entry  shows 
the  following  disposition  of  the  case: 

'*This  day  came  Frank  W.  Radcliff,  plainti£(,  with  his 
attorneys,  and  also  came  the  said  Cora  E.  Radcliff,  defend- 
ant, with  her  attorneys,  and  thereupon  this  cause  came  on 
for  hearing,  and  the  said  plaintiff  having  caused  his  wit- 
nesses to  be  sworn,  offered  himself  as  a  witness  in  his  own 
behalf,  who  was  about  to  testify,  and  the  defendant,  by 
her  counsel,  objected  to  the  introduction  of  any  testimony 
under  said  petition,  for  the  reason  that  said  petition  does 
not  contain  facts  sufficient  to  constitute  a  ground  for  divorce  - 
for  said  plaintiff,  which  said  motion  was  argued  by  counsel, 
and  the  court  being  fully  advised  in  the  premises,  it  is 
ordered  that  said  motion  be.  and  the  same  is  herebj  sua- 
tained,  and  said  petition  of  said  plainitff,  and  also  the  said 
cross- petition  of  said  defendant,is  hereby  dismissed, without 
prejudice,  at  the  costs  of   the  said  plaintiff.'* 

The  plaintiff  excepted  to  the  decision  and  order  of  the 
court,  and  also  gave  notice  of  appeal  to  this  court,  and  has 
perfected  his  appeal. 

We  have  heard  the  motion  of  defendant  to  dismiss  the 
appeal,  and  the  question  is  made,  whether  an  appeal  will 
lie,  to  this  court,  from  the  order  and  decision  of  the  lower 
court? 

The  only  authority  for  such  appeal  in  an  action  for 
divorce,  is  found  in  section  5706  of  Revised  Statutes,  which 
reads: 
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"No  appeal  shall  be  allowed  from  any  judgment  or  order 
of  the  court  of  common  pleas  nnder  this  chapter  (diyorce 
and  alimony),  except  from  an  order  dismissing  the  petition 
without  final  bearing,  or  from  a  final  crder  or  judgment, 
granting  or  refusing  alimony  «  «  «  ;  when  judgment 
is  rendered  for  both  divorcfe  and  alimony,  the  appeal  shall 
apply  only  to  so  much  of  the  judgment  as  relates  to  the  ali- 
mony.    *     *" 

The  controversy  here  arises  over  the  construction  to  be 
given  to  the  order  of  the  court,  and  the  first  clause  of  the 
section  quoted:  "No  appeal  shall  be  allowed  from  any  judg- 
ment or  order  of  the  court  under  this  chapter,  except  from 
an  order  dismissing  the  petition  without  final  hearing." 

It  is  claimed  for  the  plaintiff  that  the  court    did   dismiss 

the  petition  withodt  final  hearing,  and  hence    the  right   of 
appeal  existed. 

The  witnesses  for  plaintiff  were  sworn,  and  the  plaintiff 
offered  himself  as  a  witness  in  his  own  behalf,  and  objec- 
tion was  made  by  the  defendant  to  the  introduction  of  any 
testimony,  on  the  ground  that  the  petition  stated  no  case 
for  divorce.  The  objection  was  sustained,  and  the  petition 
dismissed;  and  the  order  was,  in  substance,  a  holding  that 
the  petition  did  not  contain  facts  sufficient  to  constitute  a 
ground  for  divocre.  There  was  no  request  for  leave  to 
amend  the  petition,  and  it  would  have  been  an  idle  cere- 
mony to  hear  evidence  offered  by  each  party,  if  there  was 
no  case  stated  in  the  petition, 

The  plaintiff  alleged  in  that  pleading,  that  the  wife  was 
guilty  of  gross  neglect  of  duty  in  leaving  his  home  at  a  cer- 
tain time  and  refusing  to  return  and  perform  her  marital 
duties.  Under  tbis  form  of  averment  be  would  establish 
gross  neglect  of  duty  by  proving  wilful  absnnce.  The  facts 
pleaded  show  wilful  absence,  but  for  less  than  three  years, 
and  the  husband  cannot  transform  the  situation  into  a  case 
under  another  statutory  name,  to- wit:  gross  neglect  of 
duty. 

The  objection  to  any  evidence  raised   the  same   question 
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that  would  have  been  raised  by  a  g<^neral  demurrer,  and 
the  hearing  of  witnesses  woald  not  strengthen  the  petition 
or  enlarge  its  scope. 

It  is  not  the  usual  rule  of  practice,  perhaps,  but  it  is  a  rule 
nevertheless,  that  a  party  may  properly  object  to  the  intro- 
duction of  any  evidence  to  support  a  fatally  defective  plead- 
ing. 

To  set  out  facts  making  only  a  part  of  a  cause  of  action 
will  not  justify  the  admission  of  testimony  to  establish  an 
entire,  or  good  cause  of  action,  and  failing  to  demur  does 
not  lose  to  the  defendant  the  right  to  object  to  its  introduc- 
tion. 

What,  then,  is  the  character  of  the  decision  and  order  of 
the  lower  court?  Was  the  petition  dismissed  ''without  a 
final  hearing?'' 

We  think  not.  There  was  no  effort  to  amend,  and  the 
plaintiff  thereby  chose  to  go  down  with  his  faulty  plead- 
ing. He  had  stated  his  case  on  which  he  relied  for  a  de- 
cree, and  the  facts  stated  were  adjudicated  and  held  to  be 
insufficient  to  warrant  a  decree.  This  was  a  final  hearing  of 
the  petition,  and  a  hearing  of  plaintiff's  case  on  the  merits, 
and  hence  it  was  not  dismissed  '^without  a  final  hearing/' 

What  bearing  on  this  question  have  the  words — '*  dis- 
missed without  prejudice," — which  are  found  in  the  entry? 

None,  in  our  judgment.  Those  words  constitute  a  reser- 
vation in  favor  of  the  plaintiff  to  again  sue  upon  the  cause 
of  action,  and  the  judgment  of  dismissal  in  question,  would 
be  no  bar  to  the  maintainance  of  such  new  action. 

The  order  and  judgment  of  dismissal  are  none  the  less 
final,  because  of  the  the  words  ''without  prejudice"  in  the 
entry. 

Black,  in    his    work    on  Judgments,  in  sec.   721,  says; 

"Where  a  bill  in  equity  is  dismissed  'without  prejudice,' 
the  effect  of  the  reservation  is  to  prevent  the  decree  fi'om 
constituting  a  bar  to  another  suit  brought  upon  the  same 
subject  matter. 
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'^The  purport  of  a  decree  so  framed  is,  that  such  dismis- 
sal shall  not  operate  as  a  bar  to  a  new  suit  which  the  party 
may  institute.  It  does  not  debar  the  defendant  of  any  de- 
fense which  he  might  be  entitled  to  make  in  the  new  suit, 
and  confers  no  privilege  on  the  complainant." 

''In  fact,  the  effect  of  the  reservation  is  merely  to  pre- 
vent the  decree  from  constituting  a  bar  to  another  suit 
brought  upon  the  same  title,  but  it  by  no  means  compromits 
the  court  as  a  judicial  determination  in  favor  of  that  title. 
Nor  does  it  alter  the  case,  that  the  court  erred,  by  dismiss- 
ing the  bill '  without  prejudice, '  when  it  ought  to  have 
been  dismissed  finally  on  its  merits." 

If  the  court  below  was  wrong  in  the  order  and  judgment, 
error  is  the  proper  remedy, and  not  appeal.  Motion  to  dis- 
miss appeal  sustained. 

H,  F,  Burket,  for  motion. 

A.  Blackford,  Judge  Noble,  contra. 


(Sixth  Circuit— Lucas  Co.,  O., Circuit  Court— Oct.   Term,  1897.) 

Before  King,  Haynes  and  Parker,  JJ. 

THE  WHEELING  &  LAKE  ERIE  RAILWAY   COMPANY   v. 

JACOB  K00NT2,  et  al. 

Stoppage  in  tranntu — WJien  right  to  applies — 

1.  The  general  rule  is,  that  the  vendor  of  goods  on  credit,  may 
exercise  the  right  of  stoppage  in  transitu  on  the  insolvency 
of  the  vendee  at  any  time  before  there  is  an  actual  or  con- 
structive delivery  of  the  goods  to  the  vendee. 

Same— Exception — Sale  to  bona  fide  purchaser — 

2.  An  exception  to  this  rule  is,  when,  during  the  transit  the 
vendee  transfers  the  bill  of  lading  to  a  bona  fide  purchaser 
for  value.  By  such  transfer  the  right  of  stoppage  is  termin- 
ated. 

Same— Sale  for  pre-existing  debt-^ 
8.  When,  before  the  delivery  of  the  goods  to  the  vendee  or  his 
agent,  he  sells  them  to  the  carrier  in  payment  of  a  pre-ex- 
isting debt,  the  carrier  is  not  a  bona  fide  purchaser  for  value, 
<and  the  right  of  stoppage  in  transitu  still  remains  in  the 
vendor. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 
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Hatnes,  J. 

A  petition  in  error  is  filed  here  for  the  purpose  of  revers- 
ing the  judgment  of  the  court  of  common  pleas  in  an  action 
that  was  brought  by  the  plaintiffs  below,  a  partnership  un- 
der the  name  of  Eoontz  &  Phillips,  against  The  Wheeling 
&  Lake  Erie  Railway  Co. ,  to  recover  the  value  of  certain 
lumber  that  had  been  purchased  by  the  railway  company  of 
the  Gasche  Lumber  Company  of  this  city.  Eoontz  & 
Phillips  claimed  a  right  to  the  property  by  virtue  of  being 
vendors,  and  by  virtue  of  the  right  of  stoppage  in  transitu 
that  was  vested  in  them  upon  learning,  as  they  did  learn, 
that  the  Gasche  Lumber  Company  had  become  insolvent. 

The  case  was  tried  to  the  court  of  common  pleas  upon  an 
agreed  statement  of  facts,  and  has  been  very  fully  and  ably 
argued  here  by  counsel  upon  both  sides  of  the  case.  Judg- 
ment was  rendered  in  the  court  of  common  pleas  in  favor 
of  Eoontz  &  Phillips  against  the  railway  company,  and  it 
was  sought  to  reverse  that  judgment.  The  questions  that 
were  presented  here  were  very  interesting  ones,  and  perhaps 
I  ma}  say,  questions  of  serious  doubt  as  to  which  side  is 
correct  in  their  claims  in  regard  to  the  law  of  the  case.  We 
have  given  the  case  a  very  full  examination,  having  heard 
it  some  eight  or  ten  days'ago,  and  having  retained  it  for  a 
more  full  discussion  than  we  could  give  it  at  the  time  we 
rendered  our  former  opinions;  and  with  some  doubts  andun- 
certainties  in  our  minds,  we  have  arrived  at  the  conclusion 
that  the  judgment  of  the  court  of  common  pleas  should  be 
affirmed. 

The  case  was  assigned  to  me  to  deliver  an  opinion,  but 
since  I  have  had  the  papers  I  have  read  the  opinion  of  the 
court  below  in  the  case,  which  was  evidently  prepared  with 
great  care.  5  Nisi  Prius  Reports,  15.  It  gives  a  very  full 
and  clear  statement  of  the  facts  in  the  case,  and  also  a 
very  full  discussion  and  clear  statement  of  what  we  believe 
to  be  the  law   of  the  case;  it  would  therefore  seem  to  be  a 
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work  of  sapererogatioD  for  me  to  attempt  to  repeat  those 
statements;  for  I  should  be  able,  perhaps,  to  add  Dotbing 
to  what  has  been  said  by  the  judge  of  the  court  of  com- 
mon pleas.  I  should  simply  cite,  if  I  cited  any  ad- 
ditional authorities,  the  case  of  Loeb  v.  Peter  &  Bro., 
63  Ala. ,  243,  reading  from  page  249  a  statement  of  the 
iaw  of  the  case  as  given  by  that  court  in  a  case  which  in 
all  its  leading  particulars  was  substantially  like  the  case 
at  bar;  also  the  case  of  Lesasseur  &  Wise  v.  The  South- 
western, found  in  2  Woods'  U.  S.  C.  0.  K.,  35 — a  decision 
rendered  by  Justice  Bradley,  of  the  Supreme  Court  of  the 
United  States. 

The  judgment  of  the  court  of  common  pleas  will  be 
affirmed,  but  with  certi6cate  of  reasonable  cause  for  filing 
petition  in    error. 

Swayne,  Hayes  &  Tyler,  for  Plaintiff  in  Error. 

Marshall  &  Fraser,  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Co. ,0., Circuit  Court— No  v.  Term,  1897.) 

Before  Cox,  Smith  and  Swing. 
A.  O.  WHITE  V.  E.  F.   HERNDON. 


Action  on  note — Defense  part  of  consideration  illegal — Judgment 
on  part  admitted  to  be  legal—On  dismissal  of  case  by  plaintiff  as  to 
balance^  suit  for  such  balance   not   maintainable  in  other  state — 

Where  an  action  is  brought  in  another  state  (Kentucky)  on  a 
promissory  note  for  $1,000,  and  an  answer  is  filed  by  the  de- 
fendant assuring  that  a  certain  part,  viz:  $700  of  the  con- 
sideration of  said  note,  was  for  liquor  sold  by  the  payee  to 
the  maker  thereof,  contrary  to  the  law  of  said  state,  and 
therefore, that  the  note  was  invalid,  and  the  court  rendered 
judgment  against  the  defendant  for  $300  as  undisputed,  and 
continued  the  cause  for  hearing  as  to  the  balance  of  said 
note,  and  thereupon  the  plaintiff  dismissed  his  said  action 
as  to  the  balance  of  said  note, and  after  tlie  payment  of  said 
judgment  the  said  plaintiff  brought  an  action  in  this  state 
on  said  note  to  recover  the  balance  due  thereon,  and  there 
was  no  evidence  that  by  the  laws  of  Kentucky  such  practice 
was  allowable,  tlie  first  judgment  when  pleaded  and  proved 
in  the  second  action  was  a  bar  to  any  recovery  therein. 
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Error  to  the  Court  of  Comcdon  Pleas  of  Hamilton  county. 

Smith,  J. 

An  action  was  brought  by  White  against  Herndon  in  one 
of  the  courts  of  Kentucky  on  a  promissory  note  for  $100Q. 
One  of  the  defenses  interposed  was  that  about  $700  of  the 
consideration  thereof  was  for  liquor  sold  by  the  payee  of 
the  note  to  the  maker  thereof,  contrary  to  the  laws  of  said 
state,  and  therefore,  that  the  note  was  invalid.  This  was 
denied  by  the  reply  of  the  plaintiff.  Thereupon  the  court, 
acting,  as  is  said  by  counsel,  under  the  provisions  of 
a  statute  of  that  state,  (but  of  which  there  is  no  evidence  in 
the  record),  being  of  the  opinion  that  about  the  sum  of  $300 
of  the  demand  of  the  plaintiff  on  the  note  sued  on  was  not 
disputed  by  the  answer,  rendered  a  judgment  for  that  sum 
in  favor  of  the  plaintiff  against  the  defendant  on  the  cause 
of  action  set  up  in  the  petition,  and  continued  the  case  for 
further  hearing  as  to  the  balance  of  the  claim.  Afterwards 
the  plaintiff  came  and  voluntarily  dismissed  his  action 
against  the  defendant.  The  judgment  of  $300  against  the 
defendant  was  paid  by  him. 

Thereupon  the  same  plaintiff  brought  his  action  against 
the  same  defendant  in  the  court  of  common  pleas  of  this 
county  on  the  same  note,  crediting  the  amount  paid  thereon 
after  the  rendition  of  the  other  judgment.  The  defendant, 
as  one  of  his  defenses,  pleaded  the  former  adjudication  in 
bar  of  the  second  action.  The  plaintiff  replied  that  there 
was  no  such  record.  On  the  trial,  the  record  of  the  Ken- 
tucky court  was  introduced  in  evidence  showing  the  facts 
hereinbefore  stated,  and  it  was  admitted  that  the  parties  in 
the  two  suits  were  the  same,  and  the  cause  of  action  the 
same,  with  the  exception  that  credit  for  the  amount  so  paid 
was  given  in  this  second  case;  and  there  was  no  evidence 
in  contradiction  or  impeachment  of  the  record,  and  the  only 
question  submitted  to  the  court  was,  whether  the  judgment 
in  the  first  case  was  a  bar  to  the  prosecution  of   the  second. 
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As  has  been  stated,  there  was  no  evidence  given  as  to  the 
law  of  the  state  of  Eentucky,or  of  any  statute  of  thatsfate* 
as  to  the  procedare  in  cases  of  this  kind;  but  it  was  conceded 
in  this  coart  by  counsel  that  there  is  a  statute  substantially 
like  sec.  5320  of  our  Revised  Statutes.  The  court  of  com- 
mon pleas,  in  substance,  charged  the  jury  that  the  judg- 
ment in  the  first  case  was  a  bar  to  the  prosecution  of  the 
second  action,  and  on  the  rendition  of  a  verdict  for  the  de- 
fendant, a  motion  for  a  new  trial  was  overruled,  and  judg- 
ment entered  upon  the  verdict.  A  bill  of  exceptions  was 
allowed,  containing  the  evidence,  charge,  etc.,  and  a 
petition  in  error  filed,  seeking  the  reversal  of  the  judgment. 

If  the  first  action  and  judgment  had  been  in  a  court  of 
this  state,  and  the  same  proceedings  had  therein,  and  the 
second  action  also  brought  here,  and  the  judgment  in  the 
former  action  pleaded  in  bar  thereof,  and  the  same  evidence 
offered,  could  it  have  been  maintained?  We  think  not. 
The  first  action  was  upon  an  entire  and  indivisible  contract 
The  defense  was  one  which  went  to  the  entire  cause  of  ac- 
tion. There  was  no  admission  that  there  was  any  thing 
due  upon  the  note  sued  on.  If  the  allegation  of  the  answer 
in  the  first  action  was  true,  that  a  part  of  the  consideration 
of  the  note  was  founded  on  an  illegal  and  unlawful  transac- 
tion between  the  parties,  the  note  was  wholly  void,  and  no 
recovery  could  be  had  upon  it.  20  Ohio  St.,  431.  Illegal- 
ity in  respect  to  a  part  of  the  consideration  of  an  entire 
contract  avoids  it  in  toto.  And  the  rule  is  also  well  settled 
that  in  an  action  brought  upon  an  entire  contract,  a  judg- 
ment rendered  in  favor  of  a  plaintiff  for  a  part  of  his  claim 
is  a  bar  to  any  other  action  brought  by  him  on  the  same 
contract  And  so  is  a  judgment  against  him  in  the  first 
action 

Did  sec.  5320, Revised  Statntes,establish  any  different  rule 
as  to  this?  We  think  not.  It  provides  that  ''When  all  or  a 
part  of  one  or  more  of  the  causes  of  action  are  not    put  in 
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issue  bj  answer,  jodgment  may  be  taken  as  upon  a  default 
for  so  much  of  the  plaintiff's  demand,  as  is  not  put  in  issue 
by  the  answer,  upon  any  or  all  of  the  causes  of  action,  with- 
out prejudice  to  the  rights  of  the  plaintiff  as  to  that  portion 
of  his  demand  disputed''  Clearly,  this  section  does  not  re- 
fer to  the  case  of  a  suit  on  an  entire  demand,  where  on  any 
ground  the  defense  goes  to  the  whole  of  the  cause  of  action 
sued  on,aa  in  this  case  It  must  be  applicable  only  to  cases 
in  which  there  are  several  causes  of  action,  where  one  or 
more  may  be  admitted  by  failure  to  plead,  and  one  or  more 
are  disputed,  or  where,  for  instance,  a  claim  is  made  upon 
an  account  consisting  of  several  items,  some  of  which  are 
admitted  or  not  disputed,  and  others  are  denied.  In  either 
of  these  or  similar  cases,  the  statute  does  apply,  and  there 
may  be  a  judgment  for  the  admitted  or  not  disputed  items 
or  causes  of  action  without  prejudice  to  the  rights  of  the 
plaintiff  as  to  those  portions  of  his  demand  which  are  dis- 
Duted.  But  in  a  case  where  the  cause  of  action  is  on  an 
entire  demand,  and  the  whole  claim  is  disputed,  the  section 
does  not  apply,  and  if,  from  error,  or  other  reason,  a  judg- 
ment is  entered  for  a  less  amount  than  plaintiff  claims*  this, 
while  the  judgment  remains  in  force,  is  a  full  settlement  of 
the  whole  claim  of  the  plaintiff  on  such  cause  of  action. 
Such  would  be  the  law  of  Ohio,  and  we  suppose  every- 
where, unless  otherwise  provided  by  statute;  and  there  is 
no  evidence  of  any  such  statute  in  Kentucky.  And  in  our 
opinion, the  entry  of  such  judgment  would,  when  properly 
pleaded  and  proved,  be  a  complete  bar  to  a  prosecution  of 
the  same  action  in  the  same  court  where  it  had  been  con- 
tinued for  trial,  as  to  such  part  of  the  claim  as  was  errone- 
ously considered  not  to  be  put  in  issue. 

The  judgment  of  the  court  of  common  pleas  will  be 
aflSrmed. 

Mr.  Bambach^  for  Plaintiff  in  Error. 

Mr,  McCoy,  for  Defendant  in  Error. 
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(rhird  Circuit— Hancock  Co.,  CircuitCourt— December  Term,  1897.) 

Before  Day,    Price  and  Norris,  J  J. 
A.  J.  THOMAS  V.  J.  W.  KIRKBRIDE. 

Oil  <&  Oas  Lease—Forjeiture—Not  enforcible  for  indefinitenesa-- 
A  lease  of  lands  for  purposes  of  operating  and  producing  oil  and 
gas  found  therein,  contained  tbe  following  provision  of  forfeit- 
ure: ''Second  par  t>  agrees  to  complete  four  wells  the  second 
year,  two  the  first  six  months  of  the  second  year  and^two  of  them 
the  last  six  months  of  the  second  year.  If  the  four  wells  are  not 
completed  within  the  time  specified,  twenty  two  acres  of  this 
grant  shall  be  forfeited  for  each  well  not  so   completed"      Held: 

(1.)  The  completion  of  four  wells  on  the  leased  lands,  within  and 
during  the  second  year,  is  such  a  substantial  and  sufficient  com- 
pliance with  the  provisions  of  the  lease,  with  respect  to  forfeit- 
ure, as  will  obviate  and  defeat  a  forfeiture. 

(2).  The  stipulation  that  twenty-two  acres  shall  be  forfeited,  for 
6ach  well  not  so  completed,  is  entirely  too  vague  and  indefin- 
ite in  the  matter  of  description,  and  furnishes  no  reliable  data 
— no  certain  starting  point,  from  which  the  twenty- two  acres 
can  be  measured  and  accurately  located,  and  for  that  reason 
is  void  for  uncertainty. 

Appeal  from  the  Court  of  Common  Pleas  of  Hancock 
county. 

Day,  J. 

In  this  case,  both,  plaintiff  and  defendant  claim  tbe  ex- 
clusive right  to  operate  for  and  produce  oil  and  gas  on  a 
155  acre  tract  of  land,  situate  in  Biglick  townsbip,Hancock 
count;,  and  known  as  tbe  Roller  farm.  Both  .claim  in  vir- 
tue of  separate  and  distinct  leases,  or  oil  contracts,  made 
and  delivered  by  the  owners  of  tbe  land,  on  separate  and 
distinct  dates.  Each  lease  is  made  upon  a  good  and 
sufficient  consideration  thereunto  moving,  and  is  duly 
acknowledged  and  recorded.  Tbe  instrument  which  forms 
tbe  basis  of  plaintiff's  claim  is  of  date  July  1897;  and  that 
of  defendant,  of  December  1895.  Thebe  instruments,  if 
valid,  supply  a  substantial  basis  upon  which  to  rest  the 
claim  of  both  plaintiff  and  defendant.     There  was  a    ques- 
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tion  made  as  to  defendant's  ownership  of  the  lease  of  1896, 
but  the  evidence  clearly  and  conclusively  establishes  his 
right  to  its  benefits.  Plaintiff  does  not  controvert,  bnt  snb- 
stantially  concedes  the  validity  of  the  lease  of  1895,  at  the 
beginning  and  for  months  after  its  execution;  but  asserts 
the  claim  that  by  virtue  of  certain  provisions  of  forfeiture 
contained  in  it,  the  entire  lease  has  become  forfeit;  and  if 
not,  that  then  it  has  become  forfeit,  at  least,  in  part,  and 
that  in  <;onsequence  of  such  forfeiture,  his  lease  of  1897 
has  become  valid  and  subsisting  as  to  all,  or  a  part,  of  the 
farm  in  question;  the  extent  of  the  validity  of  the  lease  of 
1897,  depending  entirely  upon  the  extent  to  which  the  first 
lease  has  become  forfeited  and  void.  Forfeiture,  either  in 
whole  or  in  part,  is  denied  by  the  plaintiff,  and  so  the  pre- 
cise question  we  have  for  decision  is,  has  the  lease  of  1895 
become  forfeit  in  whole  or  in  part;  and,  if  forfeit,  to  what 
extent. 

The  provisions  of  the  lease  of  1895,  necessary  to  be  no- 
ticed in  determining  the  question  presented,  are  as  follows: 

''If  no  well  is  completed  within  three  months  from  this 
date,  (Dec.  18,  1895), then  this  grant  shall  become  null  and 
void,  unless  second  party  shall  pay  to  first  party  $89.00  in 
advance  for  each  three  months  thereafter  such  completion 
is  delayed. 

''Second  party  agrees  to  protect  the  lands  contained  in 
this  grant  against  all  paying  oil  wells  drilled  on  adjoining 
property.  If  the  first  well  is  a  paying  well,  a  second  well 
shall  be  completed  by  July  1,  1896,  and  a  third  well  by 
September  18,  1896.  If  these  three  wells  are  not  com- 
pleted within  the  time  specified,  twenty  two  acres  of  this 
grant  shall  be  forfeited  for  each  well  not  so  completed. 
Second  party  agrees  to  complete  four  wells  the  second  year, 
two  the  first  six  months  of  the  second  year,  and  two  of  them 
the  last  six  months  of  the  second  year.  If  the.  four  wells 
are  not  completed  within  the  time  specified,  twenty  two 
acres  of  this  grant  shall  be  forfeited  for  each  well  not  so 
comfpleted."     *     *     *     "If  no   well  is  completed  within 
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nine  months  from  the  date  of  this  grant,  this  gr&nt  cannot 
be  continued  bj  the  rental  heretofore  named,  and  is  nail 
and  void." 

There  is  no  dispute  as  to  the  facts  in  the  case.  It  is  a 
fact  that  the  first  well  stipulated  for  in  the  lease,  was  drill- 
ed to  completion  about  June  1896.  It  was  not  a  paying 
well;  neither  oil  or  gas  was  found  therein  in  any  quantity. 
No  other  wells  were  drilled  until  in  August,  1897, and  since 
then,  to  the  time  of  the  hearing  in  this  court,  three  wells 
have  been  drilled,  all  of  them  yielding  oil  in  paying  quan- 
tities. 

Considering  these  conceded  facts  in  connection  with  the 
stipulations  of  the  lease  for  a  first  well  within  nine  months 
from  its  date;  and  for  two  wells,  in  July  and  September, 
1896,  if  the  first  well  was  a  paying  one,  and  the  conclusion 
seems  imperative  that,  by  completing  the  first  well  before 
the  expiration  of  nine  months  from  the  date  of  the  lease, 
in  June  1896,  the  grant  was  saved  from  becoming  null 
and  void,  in  toto,  and  the  integrity  of  the  lease  was  made 
absolute  for  the  full  term  specified  therein,  subject,  of 
course,  to  the  other  conditions  of  forfeiture  contained  in 
it.  The  first  well  drilled,  not  being  a  paying  one,  as  the 
stipulation  provides,  there  was  no  requirement  to  drill  a 
second  and  third  well  in  July  and  September,  and  the  pro- 
vision for  forfeiting  twenty  two  acres  for  each  of  the 
three  wells  not  drilled  the  first  year,  was  obviated,  and 
no  forfeiture  can  properly  be  declared  on  that  account. 

The  provision  for  four  wells  the  second  year,  two  in  the 
first  six  months  and  two  in  the  last  six  months  of  the  year, 
and  a  forfeiture  of  twenty  two  acres  for  each  well  not  com- 
pleted within  the  time  specified,  is  cot  so  clear  and  easily 
disposed  of  as  the  provision  for  the  first  year.  A  more  diffi- 
cult proposition  is  presented  provoking  some  discussion  and 
some  difference  of  opinion  as  to  the  proper  disposition  of  it. 

The  first  part  of  the  agreement  is  that  four  wells  shall  be 
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drilled  the  secoDd  year.  That  would  be  easy  enough  if  it 
were  ail,  but  it  is  not;  for  following  that  agreement  is  a 
stipulation  that  two  of  the  wells  are  to  be  drilled  in  the  first 
six  months  and  two  the  last  six  months  of  the  second  year; 
and  then  follows  the  provision  of  forfeiture:  *'If  the  four 
wells  are  not  drilled  by  the  time  specified,'*  twenty  two 
acres  for  each  shall  be  forfeit.  Which  time  specified? 
The  second  year?  or  the  first  and  second  six  months  of  the 
second  year?  Plaintiff  insists  that  the  time  contemplated 
by  the  parties,  and  specified,  is  the  fitst  and  second  six 
months  of  the  second  year;  and  that  by  failing  to  drill  two 
wells  the  first  six  months  there  became  forfeit  forty-four 
acres  of  this  tract  of  land.  That  claim  is,  perhaps,  not 
tenable.  It  seems  more  likely  the  time  intended  by  the 
contracting  parties,  upon  which  a  forfeiture  should  operate 
in  case  of  failure  to  perform,  was  that  specified  as  the  sec- 
ond year,  and  that  the  division  of  that  time  into  two  parts 
was  directory  only, and  for  the  convenience  of  the  parties  to 
the  contract.  The  wording  of  that  provision  of  the  lease 
seems  to  enforce  this  view.  The  provision  is  for  four  wells 
the  second  year,and  the  stipulation  of  forfeiture  is:  '*if  four 
wells  are  not  completed  within  the  time  specified'*  forfeit- 
ure shall  result, etc.  There  is  no  provision  of  forfeiture  if  two 
wells  are  not  completed  in  the  first  six  months  of  the  second 
year  and  two  in  the  last  six  months.  Forfeiture  is  very  rarely 
decreed  or  enforced,  unless  specifically  provided  for  by  the 
contract.  To  call  for  such  action,  forfeiture  must  be  clearly 
nominated  in  the  contract.  It  is  not  believed  that  by  the 
phrase,  *'time  specified,'*  the  parties  intended  both  times, 
second  year,  and  first  six  and  last  six  months  of  the  second 
year;  for  the  two  might  be  inconsistent  and  conflict  and 
confusion  might  arise.  It  is  possible  to  complete  four  wells 
the  second  year,  and  none  of  them  in  the  first  six  months 
of  the  year.  In  such  case  the  driller  would  have  complied 
with  his  contract  to  make  four  wells  in  the  decond  year,  and 
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jet  suffer  forfeiture  of  a  large  portion  of  his  leasehold  estate, 
if  plaintiff's  contention  be  correct  and  is  allowed.  A 
majority  of  the  court  is  of  the  opinion,  that  if  four  wells 
were  completed  within  the  second  year,  without  reference 
to  the  first  or  last  six  months  of  that  year,  it  would  be  a 
substantial  compliance  with  the  provisions  of  the  lease;  so 
much  so,  that  a  forfeiture,  wbich  is  not  favored  of  the  law, 
would  not  be  declared  or  enforced  by  any  well  disposed 
court,  possessing  and  exercising  equity  powers  and  juris- 
diction; and  the  court  would  be  willing  on  that  ground,  if 
there  was  no  other,  to  rest  a  decision  of  the  case,  adverse 
to  the  plaintiff.  But  a  very  respectable  minority,  Judge 
Price,  is  found  dissenting  from  that  view,  and  so  we  do  not 
base  our  decision  in  the  case  on  that  ground  alone;  but  as 
well  upon  another  ground,  which  seems  entirely  sound,  and 
upon  which  the  entire  court  can  and  does  stand;  and  that 
is  the  proposition  that  the  provision  for  forfeiture  is  so 
vague  and  indefinite  that  it  is  void  for  uncertainty. 

There  is  no  particular  or  definite  description  by  which 
either  of  the  twenty-two  acre  tracts  can  be  located.  There  is 
an  utter  absence  of  any  and  all  data,  by  which  a  starting  point, 
from  wbich  to  measure, may  be  found.  It  was  suggested 
by  counsel  that  the  Stahl-VanVleck  case,  53  Ohio  St., 
136,  at  page  147  supplied  a  rule  by  which  the  several 
twenty  two  acre  tracts  to  be  forfeited  might  be  ascertain- 
ed and  measured.  That  case,  we  think,  however,  does 
not  supply  a  rule,  or  even  suggest  one,  or  in  any  way 
relieve  the  forfeiture  provision  of  the  lease,  from  the 
imputation  of  uncertainty.  In  that  case  the  court  was  de- 
fining a  process  or  rule  by  which  could  be  ascertained 
which  one  of  three  described  forty  acre  tracts  of  land 
was  intended  to  be  operated  for  gas  and  oil,  under  a 
lease  of  one  acre  of  one  of  the  forty  acre  pieces,  the  one 
acre  to  be  selected  by  the  owner,  and  the  selection  made. 
Judge  Burket,  fn  stating  the  rule,  used  the  following  lan- 
guage : 
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''If  the  number  of  acres  contracted  to  be  operated  in 
case  gas  or  oil  shall  be  found,  is  the  same  as  a  subdivis- 
ion of  a  section,  say  10,  20,  40,  80,  or  160  acres,  it  will  be 
held  that  the  subdivision  of  the  section  upon  which  the 
well  is  located,  is  the  land  intended  to  be  operated  under 
the  lease.  Otherwise  the  land  to  be  operated  is  to  be  taken 
in  a  square  form, with  the  well  as  its  center,  unless  the  well 
is  so  near  a  line  of  the  land  as  to  make  this  impossible,  in 
which  case  the  land  to  be  operated  will  be  in  a  square  form 
including  the  well,  and  extending  to  such  line.*' 

The  rule  as  stated  by  Judge  Burket  is  well  enough,  and 
would  doubtless  work  as  well  in  ascertaining  a  tract  of 
land  to  be  forfeited,  as  land  to  be  operated,  if  the  start- 
ing point  was  definitely  stated,  as  was  the  fact  in  the 
VanVleck  case.  An  acre  was  selected  there  where  a  well 
was  to  be  drilled;  that  furnished  a  definite  starting  point 
from  which  the  rule  was  evolved;  but  in  the  case  before 
us,  no  point  was  selected  or  pointed  out  in  any  way,  where 
a  well  was  to  be  completed,  either  the  first  or  second  year; 
and  it  is  absolutely  impossible  to  find  a  definite  point 
named  in  the  lease  or  supplied  by  parol  to  enable  the 
court  to  find  a  definite  point  from  which  to  measure  any 
number  of  acres  for  forfeiture.  In  such  case  the  court 
must  decline  to  declare  or  enforce  a  forfeiture  on  the  two- 
fold grounds,  that  no  forfeiture  is  due,  and  the  provision 
for  forfeiture  is   entirely  vague  and  uncertain. 

The  finding  will  be  against  the  plaintiff,  and  his  petition 
is  dismissed.  Defendant's  title  is  quieted  as  against  the 
plaintiff, and  the  plaintiff  is  required  to  pay  the  cost. 

Oeo.  H.  Phelps,  and  Henry  W,  Seney,  for  plaintff. 

John  Poe,  for  defendant. 


[OOPYRIOHT,   1898  BY  CARL  G.  JAHlf.  ] 
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( Sixth  Circuit— Sandusky  Co, O., Circuit  Courtn-Jan.Term,  1898. ) 

Before  King,  Haynes  and  Parker,  JJ. 

WEBB  C.  HAYES,  RUTHERFORD  B.  HAYES,  FANNIE 
HAYES  AND  BIRCHARD  HAYES  v.  ADDIE  M. 

SMITH. 


Harboring  vicious  animal— Liability  for  injury — 

1.  All  who  taKe  part  in  harboring    a    vicious  animal    may    be  sued 
jointly  in  an  action  for  damages  resulting  from  the    vicious  con- 
duct of  such  animal. 
Evidence — CrosB-examination  ^Hypothetical  quettion^ 

%  A  witness  testifying  in  chief  that  from  his  knowledge  and  obser- 
vation he  believes  or  is  of  the  opinion  that  a  certain  dog  is 
'^peaceable"  and  '^good  natured'\  and  not  '^vicious",  upon  cross- 
examination  may  be  asked  whether,  if  such  dog  should- do  certain 
acts  described  In  the  question,  witness  would  consider  him  a 
''peaceable"  and  "good  natured"  or  a  "vicious*'  dog,  for  the 
purpose  of  determining  what  witness  means  by  the  terms  "peace- 
able" and  "good  natured",  and  "vicious."  Whether  such  sup- 
posed acts  are  such  as  have  been  done  by  the  dog  in  qifftetion  is 
immaterial. 
Argument  of  counsel— Absurd  deductions  from  the  evidence — 

3.  The  urging  by  counsel  in  argument  of  illogical  or  even  absurd  de- 

ductions from  the  evidence,  does  not  amount  to  misconduct   jus- 
tifying the  setting  aside  of  a  verdict    where    it   does  not  clearly 
appear  that  the  jury  was  thereby  misled  or  prejudiced. 
Executors  harboring  vicious  dog  as  property  of  estate— LiabiHty— 

4.  Where  an  answer  of  defendants  who  are  executors,  but  who  are  not 

sued  as  such, admits  that  they  kept  and  harbored  a  dog, but  avers 
that  they  did  so  as  executors  only,  such  attempted   qual ideation 
of  the  admission  will  be  disregarded,  and  the   admission  will  be 
given  effect. 
Same — Notice  to  one  joint  owner — 

5.  Notice  to  one  of  several  joint  keepers  or  harborers  of  a  dog   of  his 

vicious  propensities,  is  notice  to  all. 

6.  Such  notice  need  not  be  actual, but  may  be  inferred  from  circum- 

stances. 
Scienter — 

7.  The  question  of  scienter  is  for  the  jury. 
Keeper  of  vicious  dog — Duty  of  care — 

8.  The  keeper  or  harborer  of  an  animal  of  a  kind  that  frequently  de- 

velops and  displays  vicious  propensitites.  is  chargeable  with 
Knowledge  of  such  vicious  habits  of  such  animal  as  must  have 
become  known  to  him  if  he  had  exercised  such  reasonable  care 
and  watchfulness  as  a  prudent  man  ought  to  exercise  under  the 
circumstances.     A  dog  is  an  animal  of  that  kind. 
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Special  verdict  following  language  of  pleading^ 

9.  A  special  verdict  that  follows  the  avermeDtB  of  a  pleading  in  which 

the  facts  found  are  well  pleadvd,  is  not  therefore  faulty. 

Silence  ae  to  one  iseue  in  special  verdict — 

10.  The  absence  of  an  affirmative  finding  in  a  special  verdict  as  to 
any  issua,  amounts  to  a  finding  thereon  against  the  party  upon 
whom  rested  the  burden  of  proof  as  to  such  issue. 

[Verdict  for  $7,500,  reduced  to  S5,000  by.  remittitur,  because  ez- 
cessive,  and  affirmed  for  latter  amount.  ] 

Pabkeb,  J,     (Orally.) 

In  this  case  error  is  proseoated  to  a  judgment  of  the 
court  of  common  pleas  of  Sandasky  county.  The  case  was 
reserved  there  for  decision  here.  The  case  was  tried  to  a 
jury  upon  the  amended  petition  of  Addie  M.  Smith,  plain- 
tiff below;  the  several  separate  anwers  thereto  of  the  plain- 
tiffs in  error — defendants  below,  and  replies  to  these  an- 
swers. The  papers  and  pleadings  are  quite  voluminous. 
The  amended  petition  sets  forth: 

''That  heretofore,  to- wit:  on  the  first  day  of  January 
A.  D.  1893,  and  from  theuce  and  until,  and  at  the  time  of 
the  injury  to  the  said  plaintiflF  as  hereinafter  mentioned, 
the  said  defendants  wrongfully,  injuriously  and  negligent- 
ly, did  keep  and  harbor  a  certain  dog,  and  that  they  and 
each  of  said  defeudants  during  all  that  time  had  notice 
of  and  well  knew,  that  said  dog  was  fierce,  vicious  and 
dangerous;  and  as  they  and  each  of  them  well  knew 
that  said  dog  was  in  the  habit  of  attacking,  bitiDg,chasing 
and  frightening  teams,  horses  and  horses  attached  to  wag- 
ons, carriages  and  other  vehicles,  and  also  in  the  habit  of 
attacking  and  biting  mankind,  of  all  of  which  said  defend- 
ants and  each  of  them  had  at  all  times  full  knowledge;  and 
that  said  dog  did  afterwards, and  while  so  kept  and  harbored 
by  said  defendants  as  aforesaid,  to-wit:  on  the  eighteenth 
day  of  August,  1893,  and  while  plaintiff  was  riding  in  a 
buggy  along  and  on  the  public  highway,  run  out  upon 
the  public  upon  which  plaintiff  was  then  travelling  as  afore- 
said, and  fiercely  and  ferociously  did  spring  at  and  viciously 
attack  the  horse  drawing  the  buggy  in  which  plaintiff  was 
then  riding;  and  by  reason  of  said  attack  so  made  by    said 
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dog  upon  said  horee  the  said  horse  became  and  was  fright- 
ened and  unmanagable,  and  overturned  the  buggy  in  which 
plaintiff  was  riding, and  threw  plaintiff  with  great  force  and 
violence  upon  the  ground,  thereby  inflicting  upon  plaintiff's 
head  and  other  parts  of  her  body  dangerous  wounds 
and  injuries,  whereby  she  sustained  a  great  loss  of  blood 
from  her  head  and  other  parts  of  her  body,  a  severe  shock 
of  the  nervous  system,  and  partial  loss  of  memory.  And 
by  means  of  the  injuries  so  as  aforesaid  inflicted  upon 
plaintiff  she  has  sustained  permanent  mental  and  physical 
injuries,  total  loss  of  hearing  in  one  of  her  ears,  and  has  at 
all  times  since  she  received  said  injuries  endured  constant 
pain  and  bodily  suffering."' 

The  petition  sets  forth  in  detail  further  results  of  the  in- 
jury and  certain  specific  damages  in  the  way  of  doctor's 
bills,  etc.,  and  contains  an  allegation  that  the  full  amount 
of  damage  sustained  is  twenty-five  thousand  dollars,  and  a 
prayer   for  judgment  for  that  amount. 

The  answers  filed  by -all  of  the  defendants,  excepting  the 
defendant  Rutheirford  P.  Hayes,  seem  to  be  nearly,  if  not 
quite,  identical  in  form.  I  will  read  the  answer  of  Fanny 
Hayes: 

1st.  Defense.  For  a  first  defense  to  the  amended  petition 
of  the  plaintiff  filed  herein,  the  defendant  Fanny  Hayes 
says,  that  her  father,  Rutherford  B.  Hayes,  died,  leaving  a 
last  will  and  testament,  which  is  in  the  words  and  figures 
following,  to- wit: 

'*  'In  the  name  of  the  Benevolent  Father  of  All:  I, Ruth- 
erford B.  Hayes,  of  Spiegel  Grove,  Fremont,  Ohio,  do 
make  and  publish  this  my  last  will. 

''1.   I  wish  all  my  just  debts  to  be  fully  paid. 

''2.  I  give  and  bequeath  the  homeplare  known  as  Spiegel 
Grove,  and  all  the  personal  property  connected  therewith, 
to  Birchard  A.,  Webb  C,  Rutherford  P.,  Fanny  and  Scott 
Hayes  to  be  by  them  held  in  common  without  sale  or  divis- 
ion nf  the  same  until  all  parties  or  the  survivors  of  them 
agree  to  the  sale  or  division,  bat  in  case  of  sale  or  division 
the  same  to  belong  equally  to  my  said  children  or  their 
heirs. 
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''3.  The  residae  of  my  estate,  real  and  personal,  I  give 
and  beqaeath  equally  to  my  five  children. 

"'L  The  interest  of  my  daughter  Fanny  in  said  estateis 
to  be  held  by  my  son  Birchard  A.  in  trust  for  her  benefit 
and  support,  and  all  payments  by  bim  are  to  be  directed  to 
her  on  her  personal  receipt  or  for  her  benefit. 

''5.  I  appoint  my  sons  Birchard  A.,  Webb  0.  and  Ruth- 
erford P.  Hayes  executors  of  this  my  last  will  and  testa- 
ment. 

''6.  The  said  executors  are  to  have  juU  power  to  sell  and 
convey  said  property,  both  real  and  personal,  and  to  execute 
deeds  and  contracts  relating  thereto  and  to  carry  out  exist- 
ing contracts. 

''It  is  my  desire  that  my  said  executors  be  not  required 
to  file  any  inventory  or  to  give  any  bond.  I  hereby  revoke 
all  wills    and  codicils  heretofore  by  me  made. 

"In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  r2tb  day  of  April,  1890.      Rutherford  B.  Hayes.' 

''That  said  last  will  and  testament  was, on  the  26th  day  of 
January,  A.  D.  1893,  duly  admitted  to  probate  by  the  Pro- 
bate Court  of  Sandusky  county,  Ohio,  and  recorded  in  the 
records  of  wills  of  said  county,  in  volume  E.  at  pages  163 
anc;  164. 

"That  among  the  assets  of  the  estate  of  said  Rutherford 
B.  Hayes,  deceased,  was  the  dog  in  the  amended  petition 
described,  which  the  said  executors,  on  and  prior  to  August 
18th,  A.  D.  1893,  and  thereafter  until  June  1,  1894,  kept 
and  harbored  as  and  for  the  purpose  of  a  watch  dog  for  the 
protection,  preservation  and  benefit  of  the  estate  of  said  de- 
edents. ' ' 

The  second  defense,  contains  this  paragraph: 

"2nd  Defense:  For  a  second  defense  to  said  amended  pe- 
tition this  answering  defendant  denies  that  the  defendants 
in  the  amended  petition  mentioned,  or  either  of  them,  did 
keep  or  harbor  the  dog  therein  described,  and  denies  that 
they  or  eithdr  of  them  knew  that  said  dog  was  either  fierce, 
vicious  or  dangerous.'^ 

And  then  follow  other  denials  as  to  the  alleged  habits 
of  the  dog  and  as  to  the  defendants  knowledge  of  such 
habits,  and  a  denial  of  the  circumstances  alleged  in  the   pe- 
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titioD  of  the  attack  upon  the  plaintiff  and  the  result  of  the 
injury. 

The  third  defense  is  a  somewhat  vague  allegation  of  con- 
tributory negligence.  It  is  to  the  effect  that  the  horse 
drawing  the  buggy  in  which  the  plaintiff  was  riding,  as  al- 
leged in  the  amended  petition,  was  so  carlessly  and  im- 
properly managed,  that  without  any  fault  of  this  defendant 
and  by  want  of  due  care  in  the  management  of  said  horse, 
the  injury  to  plaintiff,  if  any,  was  sustained.  ''That  said 
horse  was  skittish,  easily  frightened  and  not  a  road-worthy 
horse,  all  of  which  said  plaintiff  well  knew."  But  there  is 
no  direct  allegation  that  the  plaintiff  was  driving  the  horse 
or  that  the  plaintiff  was  guilty  of  any  contributory  neg- 
ligence in  the  premises. 

For  a  Fourth  ^Defense,  it  is  said  that  the  amended  petition 
contained  separate  causes  of  action  against  the  several  de- 
fendants  that  are  improperly  j(3ined. 

The  answer   of    Rutherford    P.     Hayes    contains    these 

second,  third  and    fourth    defenses,  substantially  as   stated 

in    the    other   answers,  but  it    does  not    contain    the   first 

defense.     I  will  inquire   if  I  am    right    in    assuming  that 

that  was  the  answer  upon  which  he  went  to  trial? 

Mr.  Bartletl:  Yes:  that  was  an  answer  filed  after  the 
demurrer  to  the  first  defense,  and  that  was  probably  the 
reason  why  the  first  was   left  off. 

The  Court:  Motion  to  reform  the  amended  petition  so 
as  to  have  it  state  tbe  facts  showing  wherein  the  liability  of 
the  five  defendants  was  joint, and  to  strike  it  from  the  files 
because  not  conforming  to  the  order  of  the  court  with  re- 
spect to  the  original  petition  requiring  an  amendment  set- 
ting forth  such  facts,etc., filed, argued  and  overruled.  There 
were  special  dembrrers  filed, also  on  the  same  ground, that  is 
to  say — upon  the  ground  that  separate  causes  of  action 
against  the  several  defendants  were  improperly  joined;  and 
the  same  question  was  presented  by  this  fourth  defense  in 
the  answer. 
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The  trial  resulted  in  a  verdict  of  $7,500  in  favor  of  the 
plaintiff  and  against  all  of  the  defendants.  There  was  also 
a  special  verdict  returned  upon  the  request  of  defenSants, 
under  section  5201  Rev.  Stat. 

Motion  for  a  new  trial;  overuled;  judgment  rendered, 
and  a  petition  in  error  was  filed  in  this  couit. 

There  are  some  twelve  assignments  of  error;  but  the 
questions  presented  and  argued  here — omitting  those  which 
did  not  seem  to  counsel  to  be  of  enough  importance  to  re- 
quire argument,  either  oral  or  in  their  briefs,  and  which 
are  not  considered  by  the  court  of  enough  importance  to 
require  mention — the  principal  assignments  of  error  are: 

1.  Error  in  overruling  special  demurrer,  on  the  ground 
that  ''Separate  causes  of  action  against  several  defendants 
are  improperly  joined. " 

2.  Error  in  admission  and  rejection  of  testimony. 

3.  Misconduct  of  attorneys  for  plaintiff,  in  argument  to 
jury. 

.    4.   Verdict  not  sustained  by  suflScient  proof. 

5.  Special  verdict  not  conformable  to  law,  and  in- 
sufficient. 

6.  That  the  damages  are  excessive. 

7.  Error  in  overruling  motion  for  a  new  trial.  The  lat- 
ter, however,  does  not  present  any  qestion  besides  those 
above  mentioned;  except  as  to  whether  the  verdict  is  sus- 
tained by  the  weight  of  the  evidence. 

As  to  the  first  question,  we  are  of  the  opinion  that  there 
is  a  cause  of  action  stated  against  each  and  all  of  the  de- 
fendants below,  upon  which  they  may  be  jointly  sued.  The 
general  rule  upon  the  subject  is,  that  all  who  have  united 
in  the  commission  of  a  tort  to  person  or  property,  whether 
the  injury  result  frona  force,  negligence,  want  of  skill,  or 
fraud  or  deceit,  may  be  joined  as  defendants  in  a  single  ac- 
tion, or  they  may  be  sued  separately;  at  the  plaintiff's 
x>ption;  or  he  may  sue  two  or  more  of  them,   and    not    all. 
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The  only  exception  to  this  rale  ie  in  instances  where  from 
the  nature  of  the  case  the  tort  cannot  be  committed  by  two 
or  more  jointly,  as,  for  instance,  in  cases  of  oral  slander. 
This  general  rule  applies  to  the  defendants  below— the  gist 
of  their  alleged  wrong-doing  being  the  keeping  and  harbor- 
ing of  a  vicious  dog. 

Oar  conclusions  that  the  rule  is  applicable  to  this  case, 
and  that  sufficient  facts  are  stated  in  the  amended  petition 
to  show  joint  liability,  are  supported,  we  think,  by  the  case 
of  Jack,  et  al  v.  Hudnall,  25  Ohio  St.  ,255.  The  report  of 
that  case  ie  very  short,  and   I  will  read  it: 

**This  was  an  action  by  Hudnall  against  the  plainti£Fs  in 
error,  for  trespass  committed  by  their  cattle  upon  Hndnall's 
premises.  The  defendants  (plaintiffs  in  error)  denied  the 
alleged  trespasses.  The  cause  was  submitted  to  the  court, 
a  jury  being  waived,  and  the  court  found  the  facts  specially, 
as  follows: 

*^1.  That  the  plaintiff  sustained  damages  to  the  amount 
of  twenty  dollars,  by  reason  of  the  trespass  of  some  twelve 
heads  of  cattle,  as  in  the  petition  set  forth. 

*'2.  That  said  three  defendants  lived  on  a  farm  which 
they  owned  and  cultivated  in  common,  whereon  said  cattle 
were  kept. 

**3.  That  the  said  cattle  that  committed  the  trespass  were 
owned  by  the  defendants. 

''4.  That  there  was  no  joint  ownership  in  said  cattle,  but 
that  each  defendant  owned  a  part  of  said  cattle  in  his  or 
her  individual  right,  each  owning  certain  ones  of  said  cattle 
separate  from  either  of  the  others  of  said  defendants." 

There  is  an  absence  in  the  allegations  of  the  petition  here 
that  these  defendants  were  joint  owners  of  this  dog — the 
allegation  being,  in  effect,  that  they  jointly  kept  and  har- 
bored it;  so  that  it  makes  the  case  as  stated  in  the  petition, 
and    the  case  here  as  stated  by  the  court  substantially  alike. 

''Upon  this  finding  the  court  rendered  a  judgment  for 
the  plaintiff,  and  the  same  was  subsequently  affirmed  on 
proceedings  in  error  in  the  district  court,  and  it  is  now 
sought  to  reverse  this  judgment  of  affirmance,  and  also  the 
judgment  of  the  common  pleas." 
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*' Welch,  J.  As  we  anderstand  the  finding  of  the  court, 
these  cftttle  were  in  the  joint  poBsession  and  custody  of  the 
defendants.  The  finding  at  least  fairly  admits  of  that  con- 
struction, and  under  the  well-known  rule,  it  should  there- 
fore be  adopted,  rather  than  a  different  construction,  which 
would  render  the  judgment  erroneous.  The  cattle  were 
''kept"  upon  the  farm,  and  the  three  defendants  own  and 
"cultivated"  the  farm  "in  common."  Prima  facie,  the 
defendants  kept  and  cared  for  the  cattle  in  common.  This 
being  the  case,  we  have  no  hesitation  in  saying  that  the 
court  below  was  right  in  holding  that  the  defendants  be- 
low were  properly  joined  in  the  action. 

All  of  the  Judges  concurred. 

The  first  proposition  in  the  syllabus  is: 

"Tenants  in  possession  may  be  sued  jointly  in  an  action 
for  trespass  committed  by  animals  kept  by  them  in  common 
upon  the  premises,  although  the  several  animals  are  owned 
by  them  separately  and  individually." 

Making,  in  some  aspects  of  it,  a  somewhat  stronger  case 
than  this  at  bai. 

The  second  alleged  error  that  is  brought  prominently  to 
our  attention  is,  with  respect  to  the  admission  of  certain 
evidence  and  the  exclusion  of  certain  evidence. 

It  is  urged  that  non-expert  witnesses  on  behalf  of  defend- 
ants below  were  permitted,  on  crosss-examination,  to  testify 
to  opinions  as  to  the  character  of  the  dog.  Our  attention 
is  called  particularly  to  the  testimony  of  William  E.  Lang, 
and  to  the  testimony  of  A.  J.  Jackson,  and  their  cross-ex- 
aminakions.  In  the  course  of  her  testimony  in  chief,  the 
witness  Lucy  Eeeler  details  her  observations  of  the  dog  on 
various  occasions.  She  seems  to  have  been  a  friend  of  the 
Hayes  family,and  to  have  been  frequently  at  their  residence 
at  Spiegel  Grove,  and  to  have  been  well  acquainted  with 
this  dog,  and  after  testifying  as  to  the  conduct  of  the  dog 
so  far  as  it  came  under  her  observation,  she  is  asked  this 
question,  in  chief: 
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''Q.  From  your  knowledge  of  bim  what  do  you  say  as  to 
bis  being  a  quiet  peacable,  good-natured  dog?" 

On  bebalf  of  defendants  tbey  bad  not  been  content  to 
allow  tbe  witness  to  merely  detail  to  tbe  jury  tbe  conduct 
of  tbe  dog,  and  allow  the  jury  to  draw  its  own  conclusions 
as  to  tbe  character  of  tbe  dog,  but  tbe  question  was  put  to 
tbe  witness  direct  as  to  tbe  character  of  tbe  dog — founded, 
of  course,  upon  her  knowledg*e  and  observation.  Her  an- 
swer is: 

^*A.  I  am  quite  sure  be  was  a  quiet,  peacable,  good- 
natured  dog,  from  my  knowledge." 

Not  that  tbe  particular  conduct  which  she  observed  was 
peacable,  quiet  and  good-natured,  but  from  her  observation 
of  said  dog  she  concluded,  and  it  was  her  opinion,  that  he 
was  a  dog  of  that  character. 

Now,  upon  her  being  cross-examined  with  respect  to  this 
opinion,  this  occurs  (on  page  566): 

**Q.  And  tbe  conclusion  you  came  to  that  tbe  dog  was  a 
peacable  dog  was  from  and  only  from  those •  acts  that  you 
have  described,  while  in  tbe  grove  and  about  the  home? 
A.  Well,  I  might  have  formed  other  opinions  from  other 
circumstances, although  I  might  not  have  remembered  them. 
Q.  You  didn't  give  any  other  circumstances?  A.  No.. 
Q.  Suppose  that  a  man  was  driving  along  a  public  high- 
way  in  a  sleigh  with  his  wife  and  babe  in  the  wife's  arms, 
and  the  dog  would  leap  at  the  horse,  at  the  bead  of  tbe 
horse,  spring  at  bim  with  an  attempt  to  grab  the  horse  by 
tbe  bead  or  nose,  miss  tbe  horse,  pass  on  by,  then  come 
back  at  tbe  lady  that  was  sitting  in  the  sleigh  and  jump  at 
her,  and  suppose  she  was  pulled  over  away  from  tbe  dog  and 
the  dog  would  run  around  and  jump  at  the  man  and  tbe  dog 
was  driven  away  with  tbe  whip,  your  opinions  would  be 
somewhat  changed  about  the  good  nature  of  this  dog,  would 
it  not? 

(Objected  to  by  defendant's  counsel;  overruled  by  the 
court  and  exception  taken.) 

^'A.  If  those  are  facts,  my  opinion  would  certainly  be 
changed. 


(I 
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''Q.  Now,  sappose  that  dog  had  ran  out  upon  the  public 
highway  from  thirty  to  forty  different  times, and  leaped  at 
horses  bitched  to  wagons  and  carriages  Jeaped  at  their  noses, 
and  barked  and  frightened  them  and  ran  after  them  and 
barked,  now  would  that  change  your  opinion  of  the  good 
nature  of  this  dog? 

'* (Objected  to;  overruled  and  exception  taken.) 

*'A.  I  think  that  would  change  my  opinion  if  it  were 
proven  to  me. 

'*Q.  Now,  if  this  dog  would  attack  a  man  and  force  him 
down  upon  the  ground  or  sidewalk, and  hold  him  there  until 
be  was  kicked  off,  would  that  change  your  opinion  as  to  the 
character  of  the  dog? 

(Objected  to;  overruled,  exception  taken.) 
'A.   If  it  were  proven  to.  me,  it  would. 
Q.   You  mean  to  say  if   these   facts   existed   I   suppose 
your  opinion  would  be  different?     A.   No,  if  I    were    con- 
vinced. 

"Q.  If  you  were  convinced  these  facts  existed,  that  is 
what  you  mean  ?     A.   Yes. ' ' 

And  then  she  proceeds  to  give  her  opinion  that  the  dog 
was  cowardly, and  details  some  circumstances  indicating  his 
cowardly  nature. 

The  testimony  of  Lang  and  Jackson,  the  former  appear- 
ing at  page  621,  and  the  latter  appearing  at  page  692  to  695, 
need  not  be  given  here;  it  is  sufficient  to  say  that  the  ques- 
tion asked  in  chief  in  each  instance  was  substantially  the 
same  as  the  question  asked  of  this  witness,  Lucy  Keeler,  a^ 
to  the  opinion  of  the  witness  of  the  character  of  the  dog, 
and  the  cross-examination  in  each  instance  was  substantially 
the  same  as  the  cross-examination  of  Miss  Eeeler. 

There  were  certain  remarks  made  by  the  court  upon  the 
examination  of  one  of  these  witnesses,  that  perhaps  I 
should  call  attention  to.  In  the  course  of  the  cross-exam- 
ination of  Mr.  Lang,  which  appears  at  page  623,  we  find 
the  following: 

Q.  Now,  what  do  you  say  about  a  dog  that  would  run  and 
jump  over  the  fence  and  attack  horses  and  spring   at   their 
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heads  and  noses  Ifind  oaasQ  them  to  run  away  and  run  after 
them  barking,  what  would  you  say  about  that  kind  of  a  dog, 
would  that  be  a  vicious  dog,  in  your  opinion?" 

(Objected  to  by  defendant's  counsel; objection  overruled, 
defendant  excepted.) 

"By  the  Court:  The  court  has  held  that  you  were  en- 
titled to  ask  the  witnesses  as  to  the  character  of  this  dog,a8 
to  whether  peacable,  quiet  character  or  not.  This  witness 
however  answered  this  was  not  a  vicious  dog;  that  this  was 
his  answer  directly, and  it  seems  to  me  that  the  cross-exam- 
ination should  be  as  broad  as  the  testimony  of  the  witness  in 
chief.  I  think  that  is  proper  cross-examination  of  such  an 
answer  as  be  was  permitted  to  give  in  direct  examination. 
The  qu(8tiuu  may  stand.'' 

Then  comes  the  answer: 

"A  Well,  I  think  likely  I  would." 

That  is  to  say,  he  would  form  the  opinion    that  it    was  a 

vicious  dog  if  it  indulged  in  such  conduct  as  is  described  in 

the  question. 

Then  the  court  makes  this  remark,  in  the  presence  of  the 
jury: 

''In  connection  with  this  testimony  on  cross-examination, 
it  is  not  for  the  purpose  of  giving  the  jury  his  opinion  of 
this  dog  on  trial,  but  simply  cross-examination  on  bis  stand- 
ards of  opinion.  It  is  all  the  time  a  question  for  the  jury, 
to  determine  whether  or  not  this  dog  was   vicious  or   not. " 

•    And  again,  on  the  following  page,  after  further  questions 
of  the  san.e  character: 

''By  the  court:  I  will  say  that  this  is  permitted  by  the 
court  simply  on  the  ground  that  they  have  the  right  to  ask 
the  witness  on  cross-examination,  his  standard  of  opinion." 

And  in  the  course  of  the  cross-examination  of  Jackson, 
at  page  694,  when  a  like  question  was  presented  to  the  court, 
the  court  makes  this  remark : 

^'By  the  Court,  I  think  this  cross-examination  should  re- 
late to  the  knowledge  of  the  witness;  the  holding  of  tb% 
court  is,  yuu  may  cross-examine  him  on  his  opinion  and 
what  his  opinion  would  be  if   he   had   knowledge   of   such 


VOL.  XV.  CIRCUIT  COURTS  OP  OHIO.  811 

Hayes  et  al.    v.  Smith. 

thiogs;  I  thiok  jou  should  adhere  to  that  rnle  as  laid  down. 
The  witness  gives  his  opinion  as  to  the  dog,  the  court  holds 
that  JOU  may  ask  if  he  knew  this,  that  or  the  other  thing; 
I  do  not  think  that  question  is  in  proper  form. '' 

Referring  to  the  question  just  asked. 
Again,  on  the  following  page: 

'*By  the  court:  That  is  admitted  simply  for  the  purpose 
of  cross-examining  this  witness  as  to  his  opinion,  not  for 
the  purpose  of  giving  opinion  of  the  dog  in  question  and 
should  not  be  so  considered  by  the  jury.*' 

In  our  opinion,  this  was  competent  cross-examination  as 
a  teat  of  the  basis  of  the  opinion  of  the  witness  that  the  dog 
was  quiet  and  peacable  and  not  vicious;  to  determine  what 
he  meant  by  the  terms  "quiet*',  "vicious'*  etc.;  but  not  to 
ascertain  or  show  to  the  jury  his  opinion  of  the  real  char- 
acter of  the  dog  based  upon  the  facts  assumed;  and  the 
court,  we  think,  guarded  the  matter  by  proper  caution- 
ary remarks  to  the  jury.  That  the  assumed  fact  may  not 
have  been  established  by  evidence,  and  though  there 
.  may  have  been  no  evidence  tending  to  establish  the  same, 
we  think  affords  no  ground  for  the  objection  to  the  testi- 
mony of  this  witness.  The  plaintiff  had  the  right  to  test 
the  witness  by  assuming  and  presenting  for  his  consider- 
ation facts  and  circumstances  entirely  different  from  any- 
thing indicated  by  the  testimony  in  the  case,  if  he  chose  to 
do  so.  The  real  question  to  be  ascertained  by  this  course 
of  examination  was  what  the  witnesses  meant  by  the  terms 
quiet,  docile,  goodnatured,  or  the  contrary — vicious? 
Would  they  be  of  the  opinion  that  a  dog  was  vicious  if  it 
did  this,  or  that,  or  the  other?  As  a  matter  of  fact,  there 
was  testimony  in  the  case  tending  to  establish  the  assumed 
facts. 

The  third  matter  presented  for  our  consideration,  is  as 
to  the  alleged  misconduct  of  plaintiff's  attorneys  in  argu- 
ment. 
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Od  page  952  of  the  bill  of  exceptions,  this  appears,  as  the 
utterance  of  counsel  on  behalf  of  defendant  in  error — plain- 
tiff below — in  the  opening  argament  to  the  jury: 

"Never  before  in  my  short  experience  of  nearly  eighteen 
years,  did  I  see  that  stubborn,  unrelenting  effort  oti  the 
part  of  moral  man  to  suppress  truth  and  nothing  but  the 
truth  as  was  upon  the  part  of  the  defendants  in  this  case. 

"Col.  Bartlett.  (To  the  court.)  If  ycur  Honor  please, 
I  take  exceptions  to  this  statement   of    counsel. 

"No  response  by  the  court." 

« 

It  appears  by  the  bill  of  exceptions  that  the  court  did 
not  make  any  response  when  these  objections  were  made 
and  exception  taken. 

Also  at  pages  953  and  954: 

"Col.  Bartlett  (one  of  defendant's  attoneys)  sat  here  fcr 
the  very  purpose,  hired  by  the  sheckels  of  these  defendants, 
for  the  very  purpose  that  he  did,  to  keep  oat  the  God's 
honest  truth. 

"Col.  Bartlett:  (To  the  court. )     I   take    exceptions,    if 
your  Honor  please,  to  that  last  statement  of  counsel. 
No  response  by  the  court." 

Mr.  Qarver:  They  knew  that  if  the  truth  was  told  in 
this  case, that  though  the  heavens  would  fall  they  could  not 
escape  a  verdict  at  your  hands." 

That  particular  utterance  does  not  appear   to   have    been 

called  to  the  attention  of  the  court. 

And  again,  on  page  955: 

"That  dog  was  allowed  to  live  only  up  to  the  time  that 
they  knew  this  case  would  have  to  be  tried  by  a  jury  of 
twelve  men.  A  few  months  before  this  case  was  called  that 
dog  was  put  to  death;  only  a  few  weeks  before  this  case  was 
called  for  trial  that  dog  was  put  to  death  by  the  hand  or  by 
the  direction  of  one  of  these  defendants  who  is  interested  to 
the  tune  of  $25,000. 

"Col.  Bartlett:  (To  the  court).  I  wish  to  lodge  an  ex- 
ception to  the  last  remarks  concerning  the  dog  being  put 
to  death. 

"No  response  from  the   court." 
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Od  page  956,  in  speaking  of  the  plaintiff's  witness,  Rine- 
bolt,  he  says 

'*He  does  not  come  here  of  bis  own  volition,  but ^  be 
comes  bere  under  the  strong  arm  of  the  law,  and  be^  is 
brought  bere  an  unwilling  witness." 

On  page  957,  speaking  of  the  same  witness,  be  says: 

* 'His  power  of  speech  *' Get  out!  Get  out!"  and  the 
barR  of  the  dog  that  could  be  beard  a  quarter  of  a  mile 
brought  to  his  rescue  at  that  time  and  place  one  of  the^  in- 
mates of  that  bouse,  one  of  the  men  that  was  around  ^that 
sanctum     ♦     ♦     ♦ 

"'Col.  Bartlett:  I  object  to  that,  if  your  Honor  please. 
That  testimony  is  not  in  the  case;  it  has    been    ruled    out. 

**No  response  from  the  court." 

"Mr.  Garver:  There  it  ib  again,  when  you  call  the  jury's 
attention  to  the  God's  own  fact,  'I  object!  I  want  it  to  be 
so  recorded.'  Oh,  that  hurts.  They  are  bleeding  under 
that  lash  as  they  never  bled  before.  My  God!  How  gan 
we  go  to  this  jqry  now  and  say  that  these  parties  did  not 
have  notice?  Don't  you  see?  Fanny  Hayes  spent  her 
summer  upon  that  porch  80  feet  long  in  front  of  the  bouse 
and  a  side  porch  of  almost  the  same  dimensions  and  upon 
the  croquet  grounds  and  upon  the  lawn  tennis  grounds  be- 
tween the  house  and  Buckland  Avenue.  Notice!  Great 
Heavens,  gentlemen!" 

On  page  958,  be  says: 

'*One  of  the  most  important  things  and  one  of  the  most 
important  things  in  this  case  is:  Did  these  defendants  have 
notice?  Fanny  Hayes,  out  upon  the  grounds  within  260 
feet  of  the  public  highway,  with  this  dog  barking  with  that 
voice  of  his,  as  be  has  been  described  to  you,  what  do  you 
say?     Called  back— *'Come  back!" 

''The  cries  of  that  old  man  brought  to  his  assistance  one 
of  the  inmates  of  tbat  bouse,  the  man  that  was  upon  the 
ground,  and  when  that  dog  heard  that  old  familiar  sound 
of  the  old  man  Elliget  be  knew  enough  to  obey  and  to  re- 
turn." 

"Col.  Bartlett:  I  object  to  the  counsel  assuming  that 
there  is  any  evidence  that    Fanny    Hayee    was    upon   the 
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grounds  at  the  time  of  the  alleged  attack  by  this  dog  upon 
Mr.  Rinebolt,  and  except  to  the  remarks  assuming  that 
there  is  such  evidence. 

'*No  response  by  the  court." 

''Mr.  Garver:  Again  we  have  got  it.  From  the  time  the 
testimony  in  this  case  was  offered  until  the  time  when  the 
feeble  arguments  are  to  close  we  are  to  be  stopped.  Stopped 
for  why?  I  will  tell  you  why.  He  thinks  he  will  lure  us 
from  the  point  and  the  thread  of  our  theme.  I  say  that 
that  was  the  purpose  and  the  intention  of  counsel.  When 
witnesses  were  testifying  he  was  talking,  and  he  objected 
and  objected  and  objected,  hoping  that  you  would  miss  a 
part  of  this,  and  you  would  not  be  able  to  hear  it  all,  and 
so  it  was  from  the  mouth  of  that  distinguished  lawyer  when 
anything  hurt  or  cut  deep,   'I  object*  " 

The  charge  in  this  argument  of  efforts  of  defendants'  and 
their  counsel  to  supress  the  truth,  was  evidently  founded 
upon  and  was  stated  as  an  inference  from  what  had  occurred 
upon  the  trial,  circumstances  which  were  open  to  the  obser- 
vation of  the  jurors, and  from  which  they  might  have  drawn 
entirely  different  and  contrary  conclusions.  It  does  not 
seem  to  have  been  stated  as  a  fact  upon-  which  counsel  were 
proceeding  to  give  the  jury  information.  It  was  a  very 
general  statement,  and  while  it  may  be  open  to  the  criticism 
that  it  was  a  remarkably  extravagant  charge,  that  very 
quality  would  be  likely  to  go  a  great  way  towards  rendering 
its  effect  nugatory  and  harmless.  While  we  cannot  com- 
mend this  method  of  address,  and  do  not  consider  it  a  good 
substitute  for  argument,  yet  allowance  must  be  made  for 
the  zeal  of  counsel  and  the  heat  of  debate,and  we  would  not 
feel  justified  in  setting  aside  a  verdict  upon  the  assumption 
that  the  jury  had  not  made  proper  allowance  on  ibese  ac- 
counts. 

The  general  charge  that  the  defendants  and  their  counsel 
were  keeping  from  the  jury  certain  facts  that  the  plaintiff 
was  trying  to  bring  before  the  jury,  is  abundantly  justified 
by  the  record;  but,  instead  of  being  a  subject  for   unfavor- 
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able  criticism,  it  was  really  cause  for  commendation  of  de- 
fendants* coansel,  since  these  facts,  tboagb  facts  and 
tratbs,  were  not  pertinent,  and  were  properly  excluded.  In 
so  far  as  tbe  efforts  of  counsel  for  defendants  in  tbis  direc- 
tion bad  been  successful,  tbey  bad  tbe  approval  of  tbe  court 
in  its  rulings,  and  tbe  jury  doubtless  bad  enougb  intelli- 
gence to  give  tbat  fact  due  weigbt.  We  tbink  it  unlikely 
tbat  tbis  statement  wbicb  implied  undue  effort  to  keep  back 
facts  tbat  migbt  be  prejudicial  to  tbe  defendants,  would 
bave  been  prejudicial  to  tbe  defendants  even  before  tbeir 
counsel  bad  addressed  tbe  jury  upon  tbis  subject;  and  after 
bis  dispassionate,  fair  and  judicial  statement  of  bis  attitude, 
we  feel  sure  tbat  any  doubt  of  tbe  propriety  of  bis  conduct 
must  bave  been  dissipated.  It  will  be  observed  tbat  it  is 
not  cbarged  tbat  any  fact  tbat  sbould  bave  been  known  by 
the  jury,  had  been  concealed  from  them — tbat  is  to  say, 
tbat  tbe  efforts  of  counsel  to  exclude  anything  from  tbe  jury 
tbat  tbey  sbould  have  known,  bad  been  successful,  or  that 
this  proof  bad  been  prevented;  but  the  substance  of  tbe 
statement  is  that  the  facts  in  evidence  were  not  such  as  to 
warrant  and  ensure  a  verdict,  and  tbat  tbe  effort  made  to 
exclude  certain  evidence  amounted  to  a  confession  of  its 
damaging  character,  a  very  common  line  of  argument,  al- 
though not  usually  pursued  with  so  much  vehemence  and 
with  such  strong  asseverationd  as  were  employed  in  this  in- 
stance. 

As  to  tbe  statement  at  page  955,  to  tbe  effect  tbat  the  dog 
bad  been  put  to  death  by  direction  of  one  of  tbe  defend- 
ants; and  at  pages  956  and  957,  to  the  effect  tbat  Fanny 
Hayes  was  upon  the  grounds  and  in  bearing  at  the  particu- 
lar time  when  this  dog  bad  been  chasing  a .  team  and  was 
called  back  by  some  one  on  tbe  grounds,  this  appe<irs  to 
have  been  stated    as  counsel's   inference — as  deduced  from 
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the  evideDce,  and  Dot  as  a  fact  outr^ide  of  tbe  evidence — a 
deduction  which  he  wishes  to  have  the  jury  adopt.  Whether 
this  would  be  fair  inference  from  the  facts  proved,  we  need 
not  consider,  since  we  cannot  in  any  event  hold  that  it  is 
'  prejudicial  error  to  draw  even  absurd  deductions  from  the 
facts  and  press  them  upon  the  consideration  of  the  jury. 
The  prejudice  in  such  case  is  more  likely  to  result  to  the 
side  employing  such  arguments.  That  there  was  such  an 
incident  as  the  chasing  of  the  teams  and  the  calling  back  of 
the  dog,  appears  to  have  been  shown,  and  while  the  witness 
was  not  permittd  to  testify  to  certain  declarations  of.  the 
person  who  called  the  dog  back,  the  fact  of  the  chasing 
of  the  team  and  calling  back  of  tbe  dog  does  not  appear  to 
have  been  ruled  from  the  jury. 

We  cannot  say  that  any  prejudicial  error  resulted  from  the 
silence  of  the  court  when  the  suggestion  was  made  by  the 
objection  and  exception  of  counsel,  that  the  limits  of  fair 
and  legitimate  argument  were  being  transgressed.  We  so 
hold  upon  the  assumption,  but  withuut  deciding  that  the 
action  of  the  court  was  duly  invoked,  that  the  silence  of  the 
court  amounted  to  an  adverse  ruling,  and  that  exceptions 
were  duly  saved.  The  general  trend  of  the  authorities  upon 
this  subject  is  indicated  in  the  following  sections,  from 
Thompson  on  Trials,  Chapter  XXX,  Vol.  1,  where  the 
whole  subject,  in  all  its  various  aspects,  seems  to  have  been 
very  fully  discussed  and  a  great  many  authorities  cited.  In 
sec.  965,  this  appears: 

*' Observations  on  Limits  Allowed  to  arguments.  On  this 
subject  it  was  said  by  Fowler,  J.,  in  what  has  come  to  be 
regarded  as  a  leading  case:  ^The  counsel  represents  and 
is  a  substitute  for  his  client;  whatever,  therefore,  the  client 
may  do  in  the  management  of  his  cause,  may  be  done  by  his 
counsel.  The  largest  and  most  liberal  freedom  of  speech  is 
allowed,  and  the  law  protects  him  in  it.  The  right  of  dis- 
cussing the  merits  of  the  cause,  both  as  to  the  law  and  the 
facts,  is  unabridged.     The  range  of  discussion  is  wide.   He 
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may  be  hoard  in  argament  upon  every  question  of  law.  In 
his  address  to  the  jury,  it  is  bis  privilege  to  descant  upon 
the  facts  proved  or  admitted  in  the  pleadings;  to  arraign 
the  conduct  of  the  parties;  to  impugn,  excuse,  justify  or 
condemn  motives,  so  far  as  they  are  developed  in  evidence, 
assail  the  credibility  of  witnesses  when  it  is  impeached  by 
direct  evidence,  or  by  the  inconsistency  or  incoherence  of 
their  testimony,  their  manner  of  testifying,  their  appear- 
ance upon  the  stand, or  by  circumstances.  His  illustrations 
may  be  as  various  as  the  resources  of  his  genius;  his  argu- 
mentation as  full  and  profound  as  learning  can  make  it;  and 
he  may,  if  he  will,  give  play  to  his  wit,  or  wings  to  his 
imagination.  ** 

In  sec.  988,  we  have  this: 

**Nor  is  it  ground  for  a  new  trial  in  a  criminal  case,  that 
the  prosecuting  counsel  has  made  an  illogical  argument,  or 
has  mis-seated  the  law  in  his  address  to  the  jury;  the  ad- 
verse party  can  secure  a  correction." 

And  there  is  much  more  upon  the  same    subject,  especi-    . 
ally  in  sec.  989. 

Fourth.  The  verdict  is  challenged  upon  the  ground 
that  there  is  insufficient  evidence  to  sustain  it. 

Upon  this  bead  it  was  urged  on  behalf  of  the  plaintiffs  in 
error,  Fanny  Hay^s  and  Scott  R.  Hayes,  that  there  was  an 
entire  failure  of  proof  to  show  that  they  participated  in  the 
keeping,  or  the  harboring  of  this  dog,  at  or  about  the  time 
that  plaintiff  was  injured, as  alleged, to- wit,August  18,1893. 

Certain  facts  touching  the  ownership  and  custody  of   the 
dog  are  stated  in  all  the  answers,  except  that  of  Rutherford 
P.  Hayes;  that  is,  that  it  was   owned    by    Rutherford    B. 
Hayes,  the  father  of  the  defendants,  in  his  lifetime;  that  it 
constituted  a  part  of   his    personal    estate    at  his    decease; 
that  after  his  decease — which  occurred  in  January,    1893 — 
and  on  until  the  18th  day  of  August,   1893,  and    thereafter 
until  June  1st,  1894,  it    was    ''kept  and  harbored   as,  and 
for  the  purpose  of  a  watch -dog,  for  the   protection,  preser- 
vation and  bene6t  of  the  said  estate."     The  answer  further 
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seta^fortb,  that  the  persons  who  theo  kept  and  harbored  this 
dog,  were  the  defendants,  Birchard  A.  Hajes,  Webb  C. 
Hajes  and  Rutherford  P.  Hajes,  who  were  the  executors  of 
thejast  will  and  testament  of  Rutherford  B.  Hayes,  and 
that^they  so  kept  and  harbored  it  as  executors.  Then  comes 
a^deniaKthat  any  of  the  defendants  kept  and  harbored  the 
dog.  The  separate  answers  of  the  defendants  Birchard  A. 
Hayes  and  Webb  C.  Hayes,  were  formally  introduced  in 
evidence  by  the  plaintiff  below.  This  was  objected  to,  and 
exception  taken;  but  we  find  no  error  in  this,  though 
we  do  not  see  the  necessity  or  utility  of  this  action.  The 
declarations  against  interest,  and  the  admissions  of  parties 
in^tbeir  pleadings,  are  matteis  before  the  jury  that  they 
have  a  right  and  are  bound  to  consider  without  thd  formality 
of  their  introduction  in  evidence.  I  should  modify  that 
statement  somewhat  in  view  of  the  fact  that,  upon  demur- 
rer, this  part  of  the  answer  was  stricken  out;  that  may 
possibly  have  made  it  necessary  to  introduce  so  much 
of  the  answer  as  had  been  held  bad  on  demurrer,  in  evi- 
dence. Now,  the  allegation  that  Birchard  A.  Hayes, 
Webb  C.  Hayes  and  Rutherford  P.  Hayes,  harbored 
this  dog  *'as  executors,"  that  is,  in  a  representative  ca- 
pacity, cannot  be  regarded  as  of  Isgal  significance  or 
effect.  The  admission  that  they  kept  and  harbored  the  dog, 
stands  with  all  it  implies  and  all  the  legal  responsibility 
it  involves,  and  the  statement  that  they  did  this  -  as  exec- 
utors, is  nugatory, and  may  be  disregarded.  The  denial 
that  these  persons  did  keep  and  harbor,  amounts  to  saying 
that  they  did  not  so  keep  and  harbor  the  dog  personally; 
that  is,  that  they  did  not  do  it  personally  because  they  were 
acting  in  the  capacity  of  executors.  When  taken  and  recon- 
ciled with  the  other  statement  as  to  their  keeping  and  har- 
boring the  dog  as  executors,  it  does  not  amount  to  a  com- 
plete denial  of  the  keeping  and  harboring  by  these  persons 
who  are  the  executors.     Though  they  may  have  been  acting 
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as  executors,  yet  they  are  personally  responsible,  and  can- 
not require  the  plaintiff  to  seek  relief  against  the  estate.  It 
is  doubtful  if  they  could  have  recourse  against  the  estate  for 
indemnity;  but  this  we  need  not  consider. 

The  case  then  on  this  point,  stands  admitted  by  two  of 
the  three  executors,  defendants,  viz:  Birchard    and  Webb. 

The  case  as  to  Fanny  and  Scott,  stands  differently,  in 
this:  that  while  they  admit  that  the  dog  was  a  part  of  the 
assets  of  the  estate  of  their  father — that  it  was  kept  and 
harbored  es  a  watch-dog  for  the  protection, preservation  and 
benefit  of  the  estate, at  the  time  when  the  mischief  was  done, 
they  say  that  it  was  not  so  kept  or  harbored  by  them,  or 
either  of  them,  but  that  it  was  so  kept  and  harbored  by 
Birchard  A.,  Webb  C.  and  Rutherford  P.  Hayes.  So  as 
to  them,  we  must  look  to  the  proof  to  see  whether  they  par- 
ticipated in  the  keeping  and  harboring  of  the  dog  at  the 
time  in  question.  While  we  are  of  opinion  that  a  finding 
upon  the  pleadings  that  the  dog  was  kept  and  harbored 
by  at  least  two  of  the  executors  that  I  have  mentioned, 
would  have  been  justified,  yet  our  conclusions  upon  that 
point  do  not  rest  entirely  on  this  deduction  from  the  plead- 
ings. 

About  the  place  where  the  dog  was  kept  and  harbored 
there  is  no  question.  It  was  kept  and  harbored  at  Spiegel 
Grove,  the  homestead  of  Rutherford  B.  Hayes  in  his  life- 
time, and  a  home  for  some  at  least  of  the  defendants,  and  a 
place  of  common  resort  for  all  after  his  death  and  after 
the  18th  of  August,  1893. 

Now,  this  homestead  '^and  all  the  personal  property  con- 
nected therewith,"  is  devised  and  bequeathed,  in  clause  2, 
of  the  will,  to  all  these  defendants  in  common,  to  be  ^'held 
in  common  without  sale  or  division  of  the  same  until  all 
parties,  or  the  survivors  of  them,  agree  to  the  sale  or  divi- 
sion, etc."  We  are  of  the  opinion  that  the  dog,  which  had 
been  kept  on  these  premises  since  a  pup,  was  a  part  of   the 
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'^peracnal  property  connected  therewith,"  the  same  as  the 
cats  or  imprisoned  birds,  or  the  coach  horses,  or  cows,  de- 
voted to  domestic  uses  and  on  the  place  at  the  time  of  the 
decedent's  death.  This  ''personal  property ''is  not  confined 
to  household  goods  or  furniture,  or  to  the  inanimate  prop- 
erty. 

Though  by  clause  4  of  the  will,  the  interest  of «  Fanny  in 
the  estate  was  to  be  held  for  her  in  trust  by  Birchard  A., 
and  by  clause  6  the  executors  were  given  full  power  to  con- 
vey the  property,  "both  real  and  personal,'*  yet  we  are  of 
the  opinion  that  these  powers  as  to  the  property  set  forth  in 
clause  2,  if  they  applied  thereto  at  all,  were  curtailed  and 
qualified  by  the  provision  that  all  the  heirs  were  to  hold 
their  property  in  common,  and  that  it  was  not  to  be  sold  or 
divided  without  the  consent  of  all.  That  therefore  every 
one  might,  on  his  own  motion  and  account,  exercise  his  in- 
dividual right,  in  common  with  the  others,  to  hold  the 
property;  and  that  this,  as  to  the  dog,  involved  the  right 
and  power  to  keep  and  harbor  it  upon  those  premises.  Did 
Fanny  and  Scott  exercise  this  right,  or  was  it  surrendered 
to  the  others,  personally,  or  as  executors?  We  cannot  go 
over  the  evidence  on  this  point  in  detail.  Proceeding  from 
this  conclusion  as  to  the  meaning  and  effect  of  the  will,  we 
believe  that  there  can  be  no  reasonable  conclusion  upon 
the  fact,  other  than  that  Fanny  and  Scott  participated  in 
keeping  and  harboring  the  dog.  Miss  Fanny  was  residing 
at  Spiegel  Grove,  and  was  the  conductor  of  the  household 
affairs,  a  large  part  of  the  time  intervening  between  the 
time  of  the  decease  of  her  father  and  the  time  of  the  acci- 
dent, and  in  that  capacity  she  ordered  and  bought  food  for 
the  dog,  and  had  him  fed.  As  to  Scott,  the  dog  was  pur- 
chased for  him,  and  seemed  to  be  regarded  by  him  and  by 
the  others  as  in  a  special  sense, his  dog.  He  brought  it  home 
when  a  pup  and  looked  after  its  feeding  and  care.  Though 
he  was  living  in    Cleveland    during    the    period  from    the 
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death  of  his  father  until  after  the  ISth  of  August,  1893, 
yet  he  was  often  back  at  his  old  home,  apparently  not  as  a 
mere  guest,  but  as  one  having  rights  and  privileges  there, 
and  on  certain  of  these  occasions  he  gave  directions  about 
the  feeding  and  care  of  the  dog.  As  before  stated,  his  right 
to  keep  and  harbor  that  dog  there  was  as  full  and  complete 
as  that  of  any  of  bis  brothers  or  his  sister,  and  as  full  and 
complete  as  his  right  to  have  any  of  the  personal  property 
covered  by  clause  2  of  the  will  kept  there.  This  right 
was  not  dependent  upon  his  making  that  his  home.  It  also 
appears  that  the  household  expenses — including  the  coat  of 
food  for  the  dog — were  paid  from  a  common  fund  in  which 
all  the  defendants  had  an  equal  share  and  interest.  It  does 
not  appear  that  any  one  of  the  defendants  ever  objected  to 
the  dog  being  kept  and  harbored  there,  until  sometime  after 
this  accident,  when  he  was  taken  to  Cleveland  and  disposed 
of — perhaps  killed — by  Webb's  order.  It  is  true  that 
neither  one  of  these  defendants — Scott  nor  Fanny,  could 
have,  by  their  own  motion  and  without  couBulting.  the 
others,  disposed  of  this  dog;  it  was  not  possible  to  control 
their  undivided  interests  in  the  dog  otherwise  than  as  the 
whole  dog  was  controlled,  and  it  might  be  ?aid  that  each 
was  somewhat  at  the  mercy  of  the  others  in  case  there 
should  be  a  difference.  As  I  have  said,  however,  none  of 
them  seems  to  have  objected  to  the  dog  being  kept  and 
harbored  on  the  place  as  it  was.  What  the  effect  would' 
have  been  if  Miss  Fanny,  for  instance,  had  treated  the 
dog  after  the  manner  that  Rip  Van  Winkle's  wife 
Gretchen  treated  his  dog  Schneider,  we  cannot  say, 
though  perhaps  it  need  not  be  doubted  but  such  posi- 
tive action  could  be  taken  in  the  premises  by  either,  as  to 
relieve  him  or  her  from  all  responsibility  on  account  of 
the  conduct  of  the  dog. 

I  have  mentioned  in  a  general  way  part  of  the  facts  only 
that  lead  us  to  the  conclusion  which  seems  to  us  to  be  inev- 
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itable — that  Fanny  and  Scott  participated  with  the  others  in 
keeping  and  harboring  this  dog. 

As  to  Rutherford  P.  Hayes,  I  have  p9inted  out  that  his 
answer  differs  somewhat  from  the  others,  and  that  it  does 
not  contain  this  averment  with  respect  to  the  ownership  of 
the  dog,  its  disposition  by  the  will,  and  its  subsequent  cus- 
tody, keeping  and  harboring  by  the  executors.  But,  in- 
dependently of  that,  we  find  with  respect  to  him,  after  full 
discussion  of  the  testimony,  that  he  was  living  at  home 
during  the  spring  and  summer  preceding  this  accident,  and 
was  the  overseer  of  the  premises, at  least  upon  the  outside^of 
the  house,  and  took  an  active  part  in  the  purchase  of 
and  paying  for  the  provisions,  including  food  purchased 
for  the  dog;  knew  of  his  being  there,  and  certainly  had  a 
right  to  and  did  exercise  some  authority  with  respect  to 
the  animals  kept  in  and  about  the   premises. 

Under  the  head  of  **  Failure  of  Proof"  it  is  also  urged • 
that  the  scienter  has  not  been  established  as  to  any  of  the 
defendants;  and  if  as  to  any,  not  as  to  all.  Counsel  differ 
widely  as  to  the  law  upon  this  point,  and  many  respectable 
authorities  are  found  to  sustain  the  opposite  claims  of  the 
parties.  Upon  the  one  hand  it  is  claimed  that  the  owners 
of  domestic  animals  are  chargeable  with  notice  of  their 
vicious  propensities  without  having  any  actual  notice.  Upon 
the  other  hand  it  is  contended  that  actual  notice  must  be 
brought  home.  And  there  appears  to  be  a  middle  ground 
upon  this  subject.  As  indicating  one  view,  I  read  a  clause 
from  Clark  v.  Hite;  Tappan,  page  1;  not  because  it  is 
authority  of  the  highest  character,  but  simply  because  the 
proposition  is  very  tersely  and  clearly  stated.  The  judges 
sitting  in  the  cases  were  Tappan,  President,  and  Gomber, 
Speers  and  Kirkpatrick,  Associates: 

"Case: — The  declaration  was  in  the  usual  form,  and 
claimed  damages  for  the  loes  of  a  hog  killed  by  the  defend- 
ant's dogs.      Plea,  not  guilty. 
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"It  appeared  from  the  evidence,  that  the  plaintiff's  hog 
was  killed  by  t^o  dogs  belonging  tu  defendant,  in  the 
woods  near  the  field.  The  dogs  had  before  been  seen  chas- 
ing plaintiff's  hogs,  and  the  plaintiff  had  given  the  defend- 
ant some  notice  of  it.  It  was  doubtful,  however,  from  the 
evidence, whether  the  defendant  actually  knew  that  his  dogs 
were  accustomed  to  chase  and  worry  hogs. 

"^The  President  observed  to  the  jury:  That  there  seemed 
but  little  room  to  doubt,  from  the  evidence,  that  the  defend- 
ant's dogs  hid  killed  the  plaintiff's  hog;  that  the  principal 
point  in  dispute  was,  whether  the  defendant  knew  that  bis 
dogs  were  accustomed  to  do  such  mischief;  it  was  neces- 
sary that  such  knowledge  should  be  averred  and  proven,  to 
support  this  form  of  action — but  how  proven?  The  pre- 
sumption of  law  is,  that  every  man  is  acquainted  with  the 
habits  and  disposition  of  bis  domestic  animals,  ro  that,  to 
make  out  the  fact  of  knowledge,  nothing  more  is  necessary 
than  to  prove  that  the  dogs  were  the  property  of  the  de- 
fendant and  domesticated  by  him.   Verdict  for  the  plaintiff." 

We  do  not  find  is  necessary,  however,  in  this  case,  to 
rely  upon  the  proposition  stated  by  the  court  in  that  case. 
The  trial  judge  charged  the  jury  as  follows: 

*'If  you  should  be  satisfied  by  a  preponderance  of  the 
evidence,  as  I  have  said,  that  the  dog  prior  to  tbf^  l^th  day 
of  August,  1893,  had  a  disposition  and  propensity  to  attack 
horses  and  teams,  and  had  shown  such  disposition  and  pro- 
pensity by  his  character  and  acts,  then  you  will  inquire 
whether  or  not  the  defendants,  or  any  one  of  them,  had 
notice  or  knowledge  of  such  habits,  disposition  or  propen- 
sity on  the  part  of  said  dog,  for  the  defendants  cannot  be 
held  liable  in  this  action,  nor  any  one  of  them,  unless  you 
are  satisfied  by  a  preponderance  of  the  evidence  that  such 
defendant  or  defendants,  had  notice  or  knowledge  of  the 
propensity  or  habit  in  the  dog,  complained  of  in  this  ac- 
tion. 

''It  is  not  necessary  that  any  formal  notice  should  be 
given,  but  the  notice  or  knowledge  must  be  of  such  a  kind 
or  character  as  would  put  a  person  of  ordinary  care  and 
prudence  upon  his  guard;  that  is,  notice  or  knowledge  of 
such  facts  as  would  lead  a  person  of  ordinary    care  or   pru- 
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dence,  to  believe  that  the  dog  was  liable  to  commit  such 
acts  in  the  way  of  attacking  teams  and  horses  as  are  com- 
plained of  here,  and  thereby  injure  persons  and  property. 
If  yon  should  fail  to  find  by  a  preponderance  of  the  evi- 
dence, that  the  defendants,  nor  any  one  of  them,  had  such 
notice  or  knowledge,  as  I  have  defined  to  you,  then  your 
verdict  must  be  in  favor  of  all  of  the  defendants,  for  there 
can  be  no  verdict  against  tha  defendants, or  any  one  of  them, 
in  this  action,  unless  you  are  satisfied  by  a  preponderance 
of  the  evidence  that  such  defendants  had  such  notice  or 
knowledge  of  the  character  or  propensity  of  the  dog,  as  is 
complained  of  by  the  plaintiff  in  this  action.  And  in  de- 
termining this  question, you  will  consider  all  of  the  evidence 
relating  to,  or  bearing  upon  that  subject,"  etc. 

No  exceptions  were  taken  to  the  charge,  and  there  are  no 
exceptions  on  account  of  the  court  having  failed  to  charge 
any  other  propositions  desired. 

In  so  far  as  this  charge  limits  the  effect  of  notice  to  one 
of  the  joint  owners,  or  one  of  those  who  may  be  jointly 
keeping  and  harboring  the  dog — limits  the  effect  to 
those  that  had  received  such  notice,  we  think  it  is  too 
favorable  to  the  plaintiffs  in  error;  we  are  of  opinion 
that  notice  to  one  of  the  joint  owners,  of  the  vicious  pro- 
pensities of  an  animal  which  is  being  kept  and  harbored 
jointly  by  them,  is  notice  to  all,  and,  coming  to  consider 
the  verdict  upon  the  evidence,  we  do  so  with  this  rule  in 
mind  and  giving  it  effect. 

There  is  also  much  respectable  authority  to  the  effect  that 
notice  to  the  servant  having  the  care  of  the  animal,  is  suffi- 
cient. Now,  there  is  some  evidence  tending  to  show  that 
direct  and  positive  information  of  the  vicious^^'character  of 
this  dog  was  given  to  one  of  the  defendants,  viz:  Ruther- 
ford P.  Hayes,  by  a  person  who  had  been  attacked  by  the 
dog — Mr.  Mills.  He  first  testiBed  to  the  dog  having]made 
an  attack  on  him  and  his  having  cudgelled^the  dog  and 
caused  it  to  beat  a  retreat;  and  afterwards,  upon  being 
called,     he    testified — pages  601-2 — as    follows:     He    was 
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asked  whether  he  had  any  conversation  with  Rudd — that 
is  Rutherford  P.,  upon  the  subject  of  his  conflict,or  contact 
with  the  dog,  and  he  ane^wered  as  follows: 

"Now,  in  regard  to  the  name  of  this  dog,  I  wouldn't 
testify  as  to  that;  I  don't  know  the  name,  I  was  down  town 
a  short  time,  within  that  same  week,  I  wouldn't  say  what 
day  I  was  down  town,  and  met  the  one  they  called  Rudd, 
met  him  near  the  Savings  Bank,  and  he  stepped  up  to  me 
and  says,  *Do  you  know  anything  about  who  hurt  my  dog?' 
Isaid,  *Did  some  one  hurt  your  dog?'  And  he  said,  *lf  I 
knew  the  man,  or  could  see  the  man,  I  would  be  tempted 
to  boot  him.'  I  said  'Perhaps  I  am  the  man.  I  said  'Yon 
had  better  take  care  of  that  dog,  or  you  might  get  into 
trouble  '  He  said  'Some  people  get  too  smart  ^sometimes, ' 
'and  went  into  the  bank;  that  is  all  that  was  said." 

"Q.  What  was  said  on  the  subject  if  the  dog  would  at- 
tack you  again?  A.  .1  said  'He  will  get  worse  if  he  at- 
tacks me  again. " 

He  was  cross-examined  upon  that  subject,  and  adhered 
to  the  statement.  Mr.  Rudd  Hayes  denies,  as  a  witness, 
that  such  a  conversation  occurred.  The  question  was  for 
tne  jurj. 

There  is  also  some  testimony  tending  to  show  that  Ruth- 
erford P. had  been  advised  that  a  horse  had  been  frightened. 
This  testimony,  however,  does  not  tend  to  show  tbat  this 
occurred  through  any  fault  of  the  dog;  the  dog  may  have 
been  behaving  himself  and  may  have  been  entirely  innocent 
of  wrong  when  the  horse  was  frightened.  Independently  of 
this,  there  is  much  evidence  of  the  vicious  conduct  of  the 
dog  in  the  roads  bounding  those  premises  and  at  no  great 
distance  from  the  house,  covering  the  period  from  the 
death  of  Rutherford  B.  Hayes  until  the  date  of  the  plain- 
tiff's injury,  besides  events  occurring  before  the  death  of 
R.  B.  Hayes.  These  may  be  considered  both  as  bearing 
upon  the  question  of  the  character  of  the  dog  and  the  ques- 
tion of  notice,  actual  or  implied,  to  the  defendants  of  that 
character.      For  convenience    I  will  read  from  the    notes  of 
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the  trial  judge  on  overruling  the  motion  for    a    new    trial, 

for  an  epitomized  statement  of  the  conduct  of  the  dog: 

''Witnesses  testiBed  to  the  dog  running  out  in   the  road, 
jumping  over  the  fence,  jumping  at  horses'  heads    in    the 
road  in  the  vicinity  of  this  residence,  all  the  acts  of  the  dog 
put  in  evidence  were  in  the  vicinity  of  Spiegel  Grove.    The 
evidence  showed  that  the  dog  weighed  probably  125  or  150 
pounds,  that  he  was  32  inches    in     height,  or  thereabouts. 
That  he  was  an  English  masti£F,of  rather  strong  and  power- 
ful build,  that  he  had  a  very  loud  bark — which  one  witness 
testified  cuiilJ  he  heuril  n  rjunrter  of  a  mile — other  witnesses 
testified  that  he  roared,  and  some  that  he  growled, and  these 
witnesses  testified,  as  I  say,  about  the  dog  running    out    as 
they  passed  by,  jumping  over  the  fence,  jumping    at    their 
horses'  heads.     One  witness  testified  to  the  dog  jumping  at 
his  horse,  then  coming  around  and  snapping    at    his    wife 
who  was  in  the  sleigh  with    him,  and    then    going  on  the 
other   side  and  snapping  at  him.     One  witness  testified    to 
driving  a  mare,  and  of  the  dog  coming  out  and     trying    to 
get  hold  of  the  mare's  leg.   One  witness  testified  to  t^he  dog 
coming  out  when  th«    horse  got  his    leg  over  the    tongue. 
Another  testified  to  the   dog    coming  in  the    road    and  the 
horse  rearing  and  the  dog  getting  under  his  feet  and  bark- 
ing and  snapping,  and  the  horse  jumping,  and  the    witness 
testified  that  he  turned  in  his  buggy  and  fired  several  times, 
hollering  at  the  dog.      Before  that,  many  testified  to  holler- 
ing at  this  dog  and  at  their  horses  when  the  dog  came  out. 
One  testified    to  seeing  the  dog  come  out  when  two    women 
were  in  a  buggy,  hearing  the  screams  of  the  women,  seeing 
the  dog  chasing  the  buggy  for  some  distance.   Others  testi- 
fied to  seeing  the  dog  chase  horses   and     buggies  in    which 
men  were  driving  over  the  hill,  as   far    as    they  could    see 
them.   One  witness,  by  the  name  of  Muchmore, testified  that 
he  was  going  by  on  the  road  at  one  time,  and  the  dog  came 
out  and  got  on  to  him  and  pushed  him  on    the  ground    and 
tried  to  bite  him,  and   held  him    there    until  some    woman 
came  out  of  the  Hayes  residence  and    got    the  dog  off.     A 
man  by  the    name  of  Mills,  testified  to  the    dog    attacking 
him  on  one  occasion  in  June,  1893,  and  says  soon  after  that 
he  came  along  and  saw  the  dog  again,  and  struck  him  with 
a  club,  and  the  next   day  he   saw    one  of    the   defendants, 
Rutherford  P.   Hayes." 
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Witness  then  proceeds  to  narrate  the  conversation  be- 
tween himself  and  said  defendant. 

''A  witness  by  the  name  of  Eridler,  testified  that  he  was 
in  the  grounds  with  a  man  and  a  child,  driving,  and  that 
Gen.  Hayes  was  sitting  on  the  porch,  and  the  dog  ran  after 
his  horse  and  wagon  and  chased  him  out  of  the  grounds, 
and  followed  him  down  the  street  for  some  distance  and 
frightened  his  horse,  and  Mr.  B.  P.  Hayes  testified  that 
Eridler  told  him  that  after  that,  that  dog,  or  some  dog 
there,  had  frightened  bis  horse,  without  stating  any  facta 
with  regard  to  it. 

'*Now,  there  were  a  large  number  of  these  witnesses, 
more  than  I  will  stop  now  to  refer  to." 

And  I  may  say  that  the  trial  judge  does  not  undertake 
to,  and  does  not  give  all  of  the  instances  testified  to  by  the 
witnesses  as  to  the  attacks  made  by  this  dog  upon  persons 
and  upon  horses:  they  are  quite  numerous,  and  I  will  not 
venture  to  say  how  many,  but  they  were  quite  frequent,  and 
they  were  upon  the  roadway  at  the  front  or  the  side  of  the 
house,  or  at  the  two  fronts  of  the  house,  within  a  few  hun- 
dred feet — certainly  within  a  distance  where  a  dog  that 
'* barked  and  roared,"  as  the  witnesses  testified  this  dog 
did  on  such  occasions, could  haye^been  readily  heard  in  and 
about  the  house. 

Applying  certain  rules  deduced  from  the  authorities, 
which  we  deem  reasonable  and  correct][rules  of  law  applic- 
able to  this  case  on  this  point,  viz: 

First — That  the  question  of  scienter  is^^for  the  jury. 

Second — That  notice  to  one  joint  owner,  keeper  or  har- 
borer,  is  notice  to  all. 

Third — That  this  notice  need  not  be  actual,  but  may  be 
inferred  from  circumstances;  and, 

Fourth — That  the  keeper  and  harborer  of  an  animal  of  a 
kind  that  frequently  develops  andjdisplays  vicious  propen- 
sities, is  chargeable  with  notice  of  such  vicious  Labits  of 
such  animal  as  must  have  come  to  his  knowledge  if  be   had 
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exercised  sacb  reasonable  care  and  watchfulness  as  a  pru- 
dent man  ought  to  exercise  over  an  animal  of.that  kind; and 
holding  that  a  dog  is  an  animal  of  that  kind,  we  conclude 
that  the  evidence  justified  the  finding  of  the  jury  that  the 
defendants  below  had,  or  were  chargeable  with  notice  of 
the  vicious  habits  of  this  dog.  And  we  reach  this  conclu- 
sion without  invoking  the  rule  that  one  who  harbors  a  dog 
as  a  ''watch-dog''  is  chargeable  with  knowledge  that  its 
character  is  so  ferocious  as  to  make  it  unsafe  to  allow  it  to 
remain  unconfined — a  principle  firmly  established  by  the 
authorities  and  that  might  well  be  applied  here,  in  view  of 
the  admission  of  all  the  defendants  that  this  dog  was  kept 
and  harbored  as  a  watch-dog.  The  proof,  however,  seemed 
to  indicate  that  this  dog  was  not  ferocious  in  the  sense  that 
he  would  bite,  tear,  or  rend  those  attacked,  but  he  was, 
nevertheless,  a  roaring  and  bowling  nuisance,  and  his 
viciousness  in  this  respect  jnade  him  dangerous  to  passers 
b}  on  the  public  highway. 

It  is  contended  that  the  proof  does  not  justify  the  con- 
clusion that  the  dog  attacked  the  horse  on  the  occasion  of 
plaintiff's  injury.  It  is  true  that  plaintiff  does  not  say  it 
did  so.  Perhaps  she  did  not  see  or  hear  the  dog — her  testi- 
mony is  open  to  that  construction,  and  others  near  by  did 
not  see  or  hear  it  on  that  occasion;  but  that  may  be  trne,and 
yet  the  dog  may  have  attacked  the  horse  just  as  the  husband 
of  the  plaintiff  testifies.  He  was  personally  present  in  the 
buggy,  with  his  wife,  driving  the  horse,and  he  testifies  cir- 
cumstantially to  the  attack  having  been  made  upon  the 
horse  by  the  dog.  No  one  contradicts  him  directly,  and 
his  testimony  contains  no  intrinsic  evidence  of  falsity,  eo 
we  cannot  say  that  the  jury  was  bound  to  disbelieve  him. 

In  this  connection  I  will  dispose  of  the  seventh  ground 
by  stating  briefly  that  we  do  not  find  that  the  verdict  is 
against  the  weight  of  the  evidence. 

Fifth — The  fifth  ground  of  error  is:  That  the  special 
verdict  is  insufficient  in  form  or  substance. 
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Without  stopping  to  read  it,  I  will  state  that  the  special 
verdict  follows  very  closely  the  amended  petition,  taking  it 
ap  paragraph  by  paragraph,  and  the  jury  reciting  that  they 
find  the  facts  as  stated. 

There  can  be  no  valid  objection,  as  it  seems  to  us,  to 
following  the  language  of  the  pleadings — since  the  facts 
are  to  be  pleaded,  and  the  facts  are  also  to  be  found. 
The  factb  appear  to  have  been  well  pleaded,  and  so  formed 
a  good  basis  for  a    special  finding  of  facts. 

But  it  is  alleged  that  it  is  faulty  in  that  it  does  not  con- 
tain any  finding  upon  the  issue  as  to  the  alleged  contribu- 
tory negligence. 

There  is  no  evidence  in  the  record  in  support  of  the  alle- 
gation'of  contributory  negligence;  so  there  was  no  aflSrm- 
ative^fact  to  be  found  on  this  head. 

The  absence  of  an  aflSrmative  finding  as  to  any  issue, 
amounts  to  a  finding  against  the  party  upon  whom  rested 
tha^^burden.  of  proof  as  to  such  issue,  and  hence  the  implied 
finding  on  that  issue  of  contributory  negligence  is  against 
the  plaintiffs  in  error. 

All  the  facts  necessary  to  be  found  aflBrmatively  to  justify 
the  general  verdict,  and  as  to  which  the  burden  of  proof 
rested  upon  the  plaintiff  below,  were  found  in  her  favor. 

In  support  of  the  proposition  of  law  just  stated — that 
silence  as  to  a  given  issue  amounts  to  a  finding  against  the 
party  upon  whom  rested  the  burden  of  proof  as  to  such 
issue,  I  call  attention  to  66  Indiana,  386,  Graham  v.  The 
State  ex  rel.  Board  of  Comr's.  of  Jefferson  Co.  One  of  the 
propositions  of  the  syllabus  of  this   case  is  as  follows: 

''Under  the  statute  of  this  state,  only  the  facts  which  are 
proved  upon  the  trial  of  a  cause  are  to  be  found  in  the 
special  verdict,  or  stated  in  the  special  finding;  and  if  the 
facts  proved  and  found  leave  some  issues  in  the  case  unde- 
termined, those  issues  must  be  regarded  as  not  proved  by 
the  party  having  the  burden  of  proof;  and  in  such  case  the 
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special  6nding  is  not  objectionable  because  it  does  not  pass 
upon  all  of  the  isssues,  and  affords  no  sufficient  cause  for  a 
venire  de  novo/' 

This  proposition  is  discussed  on  pa^es  394  to  396,  of 
this  volume.  I  will  not  take  the  time  to  read  this — since 
I  have  consumed  a  great  deal  of  time  already.  There 
are  other  Indiana  cases  in  the  same  line:  102  Ind.,  90, 
101,  291;  76  Ind.,  264;  106  Ind.,  464.  Now,  that  was 
held  under  an  Indiana  statute,  of  which  our  statute — as  we 
are  advised — is  an  exact  copy,  the  Indiana  statute  having 
been  first  adopted. 

Sixth — The  sixth  and  only  remaining  ground  .  urged  is, 
that  the  verdict  is  excessive,  so  much  so  as  to  indicate  pas- 
sion or  prejudice,  and  to  warrant  the  conclusion  that  as  to 
the  whole  amount  it  is  not  supported  by  the   evidence. 

It  appears  from    the    testimony    that    the  plaintiff    was 
thrown  out  of  a  buggy,  upon  her  head    and   shoulders  per- 
haps, at  all  events  tHere  was  a  severe  contusion  on  the  head 
and  jaw;  she  was  wearing  artificial  teeth,  one  part  of  which 
is  attached  to  the  bill  of  exceptions,  which  were  broken    in 
her  mouth, and  which  cut  the  roof  of  her  mouth  badly, cans- 
iug  it  to  bleed  profusely.    8be  was  stunned  by  the  fall,  and 
persons  who  went  to  her  inmediately  afterwards    found  her 
bleeding,  not  only  at  the  mouth,  but  at  the  nose  and    ears. 
The  testimony  tends  to  show  that  thereafter, for  some  days, 
and  especially  during  the  night  season,  she  suffered  intense 
pain;  that  lumps  gathered  upon  the  back   of    her  head  and 
neck  soon  after  this  injury.     For  some  time  after,  instead   of 
a  discharge  of  blood  from  the  ear,  there  was  a  discharge    of 
pus. 

Afterwards  the  pain  became  so  intense  in  the  region  of 
her  ear  and  back  of  her  head, that  surgeons  were  called.  She 
was  put  under  the  influence  of  anaesthetics,  and  a  surgical 
operation  was  performed, by  first  cutting  and  then  chisseling 
into  the  bone  at  the  back  of  the  ear — into  the  mastoid  procese 
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— chimeliDg  from  three-fonrths  of  an  inch  to  an  inch  into 
this  part  of  the  skull,  which  they  found  diseased  and  filled 
with  a  cheesy  substance,  which  afterwards  seemed  to  liquify 
and  run  off  as  blood  and  pus.  This  opening  did  not  heal  for  a 
long  time, and  she  suffered  a  great  deal  of  pain  and  incon- 
venience. The  plaintiff ,  before  this  accident,  seems  to  have 
been  a  very  hearty  woman  physically,  and  a  very  bright  and 
active  woman  mentally,  one  who  took  pleasure  in  society 
and  in  reading  and  thinking  about  topics  of  interest.  Since 
this  accident  her  nature  seems  to  have  been  entirely  changed. 
She  is  extremely  frail  and  delicate  and  nervous,  and  her 
memory  is  impaired, almost  gone;  she  can  not  remember  what 
she  reads,  or  hold  to  a  topic  ^consecutively  in  discussion. 
As  another  result  of  her  accident,  she  often  has  faint- 
ing spells;  becomes  dizzy  and  falls,  and  seems  to  become 
partially  unconsoions  of  her  surroundings.  There  is  no 
doubt  but  she  was  veiy  seriously  injured,  and  not  much 
doubt  but  her  injury  is  permanent,  and  that  her  hold  upon 
life  is  precarious. 

The  amount  of  recovery  was  seven  thousand  five  hundred 
dollars.  It  is  true,  as  suggested,  that  she  was  not  a  wage- 
earner,  but  she  was  the  house-keeper  of  her  husband.  There 
is  nothing  in  the  case  to  justify  any  vindictive  or  punitive 
damages.  The  court  charged  the  jury  fairly  upon  that 
proposition — the  damages  must  be  compensatory  only.  The 
plaintiff,  if  entitled  to  recover  at  all  (and  we  have  decided 
that  she  was  entitled  to  recover), is  entitled  to  a  substantial 
amount.  It  is  urged  that,  since  her  condition  is  so  deplor- 
able, the  court  should  not  disturb  a  verdict  of  any  amount, 
because  no  amount  could  fally  compensate  her  for  what  she 
has  lost.  That  is  true.  It  is  true,  no  doubt,  that  she 
would  not  accept  if  the  amount  were  offered  to  her  when 
she  was  in  her  senses,   7,500.00,  or  many  times  that,  to  be 
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tedaced  from  ber  former  health  to  her  present  condition. 
Bat,  if  we  were  to  apply  the  rule  that  becaase  such  a  con- 
dition and  such  injuries  cannot  be  fully  compensated, 
that  no  verdict  would  be  too  high  because  it  cannot  com- 
pensate, we  could  not  interfere  with  the  most  enormous 
verdict  in  a  case  of  this  kind,  We  do  not  think  this  is  the 
true  rule  to  be  applied.  A  verdict  of  37,500,  against  a 
man  in  the  ordinary  walks  of  life,  would  be  ruinous;  it 
would  sweep  away  the  accumulations  of  a  life-time  of  the 
ordinary  professional  man  or  merchant  or  farmer,  or  of 
any  one  belonging  to  the  middle  classes  of  society.  We  have 
concluded  that  this  verdict  should  not  stand  for  the  full 
amount.  We  do  not  find  that  the  verdict  being  so  high 
is  the  result  of  passion  or  prejudice,  or  that  on  account  of 
the  operation  of  passion  or  prejudice  the  judgment  need  be 
reversed,  but  we  are  inclined  to  think  that  all  in  excess  of 
five  thousand  dollars  of  the  verdict  is  hardly  supported  by 
the  evidence,  and  we  have  concluded  that  if  a  remittitur  is 
entered  as  to  all  in  excess  of  $5,000,  we  will  affirm  the 
judgment  for  that  amount.  If  such  remittitur  is  not  enter- 
ed, the  judgment  will  be  reversed  on  the  ground  that  the 
verdict  for  the  full  amount,  i.  e.  for  the  amount  in  excess 
of  $5,000,  is  not  sustained  by  the  evidence. 

Bartlett  &  Wilson^  and  Birchard   A.  Hayes,  for    Plain- 
tiffs in  Error. 

D.  B.  Love,  Fine/rock  &  Oarver,     and  Basil  Meek,  for 
Defendant  in  Error. 
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(First  Ciicuit— Hamilton  Co.,0.,  Circuit  Court— Oct. Term,  1897;) 

Before  Cox,  Smitli  and  Swing,  J  J. 

yHE  STATE  OF   OHIO   EX    REL.  JOSEPH   F.  MEADER   v. 

JOHN  J.  SULLIVAN,  et  al. 


JRemoval  of  member  of  Board  of  Supervisors  of  Cincinnati  from 
office  by  mayor— What  will  not  constitute  proper  cJiarges— 

Sec.  2690m,  B.  S.,  confers  upon  the  mayor  of  Cincinnati  the 
power  and  Jurisdiction  to  remove  any  member  of  the  Board 
of  Supervisors  of  that  city  for  neglect  of  duty  or  misconduct 
in  office,  after  giving  to  the  person  charged  an  opportunity 
to  defend  himself.  But  such  charges  must  present  facts 
that  in  law  constitute  neglect  of  duty, and  therefore  charges 
will  not  be  sufficient  as  ground  for  removal  that  charge  de- 
fendant with  being  guilty  of  an  affirmative  act— in  this  in- 
stance, of  consenting  and  allowing  a  tax  return  of  the  Street 
Railway  Company  to  go  on  the  tax  duplicate  for  the  current 
year,  knowing  the  same  to  be  much  too  low  in  amount- 
when  such  act  is  not  by  the  statute  required  of  the  board  or 
its  members,  and,  if  performed,  would  have  been  useless 
and  without  legal  effect. 


Quo  Warbanto. 

On  demurrer  to  answer  of  John  J.  Sullivan. 

Smith,  J. 

The  first  question  which  we  consider  in  this  case  is, 
whether  the  charged  which  were  presented  to  Major  Tafel,on 
September  3,1897,  against  the  defendant,  Sullivan,  who  was 
then  one  of  the  members  of  the  board  of  supervisors  of  the 
city  of  Cincinnati,  purporting  to  charge  said  Sullivan  with 
neglect  of  duty  as  a  member  of  said  board,  and  of  which 
charge  notice  was  given  to  said  defendant  by  serving  him 
with  a  copy  thereof  and  notifying  him  that  said  charges 
would  be  for  trial  and  hearing,on  September  7,1897,at  the 
oflSce  of  the  mayor,  embodied  facte  which,  in  judgment  of. 
law,  constituted,  if  true,  neglect  of  dutjf  on  the  part  of  the 
defendant  as  a  member  of  the  said  board.  If  they  did 
state  facts,  which,  if   true,  constituted  neglect  of   duty,  we 
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think  the  deciaion  of  the  supreme  court  in  8tate  y.  Haw- 
kins, 44  Ohio  St.,  98,  is  authority  for  holding  that  under 
see,  2690fii, Revised  Statutes, which  confers  upon  the  mayor, 
the  right  and  jurisdiction  to  remove  any  member  of  said 
board  for  neglect  of  duty  or  misconduct  in  office,  he  might 
proceed  to  hear  and  determine  the  truth  of  the  charges,  giv- 
ing to  the  person  charged  an  opportunity  to  defend  him- 
self therefrom,  and  if  in  the  judgment  of  the  mayor  he  is 
found  guilty, that  he  might  properly  be  removed. 

But  it  is  objected  and  insisted  by  the  counsel  for  the  de- 
fendant, that  there  never  was  any  valid  or  legal  charges 
presented  against  him;  that  said  charges  so  presented 
against  him  did  not  state  .facts  that  in  judgment  of  law  con- 
stituted neglect  of  duty,  and  therefore,  that  the  mayor  had 
no  authority  to  proceed  to  hear  or  determine  the  truth  of 
the  allegations  made,  or  render  any  judgment  thereon:  and 
when  the  case  came  before,  the  mayor  for  hearing,  the  de- 
fendant, as  alleged  in  the  answer  we  are  considering,  filed 
an  application  and  motion  in  writing,  alleging  the  insuffi- 
ciency of  such  charges,  both  as  to  substance  and  form,  and 
objecting  to  a  trial  and  hearing  thereon,  and  asking  that 
they  be  dismissed,  (setting  out  a  copy  of  the  motion  filed 
by  him).  The  answer  further  avers,  that  this  motion  was 
overruled  by  the  mayor  who  then  ordered  the  trial  to  pro- 
ceed, and  that  thereupon  defendant  filed  his  answer  deny- 
ing the  truth  of  the  facts  alleged  in  each  of  the  charges, and 
that  thereupon  the  mayor,  against  the  objection  of  the  de- 
fendant, entered  upon  the  trial  and  hearing  of  said  charges, 
and  that  not  a  word  of  evidence  tending  to  sustain  the  truth 
of  the  facts  alleged  in  said  charges,  or  either  of  them,  was 
adduced  or  heard  by  the  mayor;  and  that  no  statement  or 
information  of  any  personal  or  official  knowledge  of  the 
mayor  of  any  kind,  tending  to  substantiate  or  prove  the 
fact?  alleged  In  said  charges  or  either  of  them,  was  made  or 
communicated  to^the  defendant.    The  answer  further  avers, 
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that  on  September  22, 1897,  the  mayor  made  bis  certain  order 
and  caased  it  to  be  served  on  the  defendant,  in  which  it  is 
stated,  ''I  find  from  the  evidence  and  also  from  the  facts 
within  my  personal  knowledge,  that  the  said  John  J.  Sulli- 
van has  been  guilty  of  neglect  of  duty  in  his  official  capacity 
as  a  member  of  the  said  board  of  supervisors, ''and  proceeded 
to  remove  him  from  his  said  office.  All  of  which  defendant 
avers  was  contrary  to  the  facts  and  the  law  of  the  state. 

For  the  proper  determination  of  the  principal  questions 
under  consideration,  viz:  whether  the  charges  were  sufficient, 
if  true,  to  put  the  defendant  on  his  defense,  or  to  justify  any 
action  on  the  part  of  the  mayor,8Uch  as  was  had, it  is  essential 
to  have  before  us  a  copy  of  such  charges  as  they  are  set  out 
in  the  answer  of  the   defendant. — They  are  as  follows: 


if 


Hon.  Gustave  Tafel, 

Mayor  of  the  City  of  Cincinnati, 
fc^ir: — The  undersigned  citizens  and  tax-payers    of  Cin- 
cinnati, hereby   charge  John  J.  Sullivan   with  neglect   of 
duty  as  a  member  of  the  board  of  supervisors  of  Cincinnati, 
in  this,  to- wit: 

"£.  Said  John  J.  Sulliv£in  knew  that  the  capital  stock 
of  the  Cincinnati  Street  Railway  Company  was  about 
$15,625,000.00,  and  that  its  market  value  was  about 
119,000,000.00,  and  knew,  or  should  have  known,  that  the 
tangible  property  of  said  company, real  and  personal,  owned 
by  said  company  in  the  city  of  Cincinnati,  and  subject  to 
taxation  at  the  time  the  valuation  of  property  for  the  cur- 
rent year  was  to  be  fixed,  was  many  millions  of  dollars,  to- 
wit :  about  SI 0, 000, 000. 00 ;  nevertheless, about  August,  1 897, 
he  did  wilfully,  wrongfully,  and  to  the  great  prejuduce  and 
loss  of  other  tax-payers  of  the  city  of  Cincinnati,  consent 
to,  and  approve  as  a  member  of  said  board  of  supervisors,  a 
valuation  of  said  personal  property  of  said  Cincinnati  Street 
Railway  Co.,  for  purposes  of  taxation  for  the  current  year, 
at  the  sum  of  1835,290.00,  and  realty  at  about  $850,000; 
that  said  valuation  was  a  gross  wrong  upon  other  tax-payers 
of  the  city  of  Cincinnati,  and  that  said  John  J.  Sullivan 
knew  the  same  to  be  grossly    inadequate,  as  alleged,  when 
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he  oonaented  to  and  approved  the  Bame,  and  that  by  the  ex- 
ercise of  ordinary  care,  as  a  member  of  said  board, he  would 
have  known  what  the  undersigned  aver  is  a  fact,  that  the 
true  value  of  said  taxable  property  for  purposes  of  taxation 
on  the  county  duplicate,  was  many  millions  of  dollars,  to- 
wit,  not  less  than  about  {10,000,000.00,  and  that  although 
other  property  of  citizens  subject  to  taxaHon  was  uniformly 
valued  by  said  John  J.  Sullivan  for  taxation,  at  about  65 
per  cent,  of  its  selling  value,  the  property  of  said  Cincin- 
nati Street  Railway  Company,  was  wilfully  and  with  intent 
to  prefer,  and  be  partial  to  and  favor  it,  fixed  at  a  valuation 
of  about  7  per  cent,  of  its  selling  value. 

''C  Said  John  J.  Sullivan  knew  that  the  capital  stock 
of  the  Cincinnati  -Gas  Light  &  Coke  Co.,  was  about 
$8,500,000.00,  and  that  its  market  value  was  over 
$17,000,000.00,  and  knew,  or  should  have  known,  that  the 
tangible  property,  real  and  personal,  owned  by  said  com- 
pany in  the  city  of  Cincinnati,  and  subject  tu  taxation, 
was  at  the  time  of  valuation  of  property  for  the  current 
year,  many  millions  of  dollars, to- wit,  about  $10,000,000.00; 
nevertheless  he  did,  about  August,  1897,  wrongfully,  wil- 
fully, and  to  the  great  prejudice  of,  and  in  gross  wrong  of 
other  tax-payers  of  the  city  of  Cincinnati,  consent  to,  and 
approve  as  a  member  of  said  board  of  supervisors,  a  valua- 
tion of  said  property  for  purposes  of  taxation  for  the  current 
year,  at  the  sum  of  $2,145,408.00,  which  was  $354,392.00 
less  than  the  valuation  of  the  same  property  for  the  preced- 
ing year;  that  said  valuation  was  a  gross  wrong  upon  other 
tax-payers  of  the  city  of  Cincinnati,  and  that  said  John  J. 
Sullivan  knew  the  same  to  be  grossly  inadequate  when  he 
consented  to,  and  approved  the  same,  and  that  by  the  exer- 
cise of  ordinary  care,  said  members  of  said  board  would 
have  known  what  the  undersigned  aver  is  a  fact,  that  the 
true  taxable  valuation  of  said  property  on  the  county  du- 
plicate was  many  millions  of  dollars,  to- wit,  not  less  than 
about  $10,000,000.00. 

**  Wherefore,  the  undersigned  request  your  Honor  to  give 
notice  of  these  charges,  to  fix  a  day  for  hearing  the  same, 
and  to  take  such  further  aciion  as  may  be  authorized  by  law. 

'  *  Respectfully,  "etc. 
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The  foregoing  purported  to  be  signed  by  the  tax-payers* 
association  of  Hamilton  county,  by  Jos.  Hippart,  Pres.,, 
and  Fred  Fieke,  Sec'y.,  I.  B.  Marsman  and  about  sixty- 
four  other  persons. 

It  will  be  seen  from  a  reading  of  these  charges  and  speci- 
fications, that  they  are  of  a  very  grave  character.  If  it  be 
true  that  Mr.  Sullivan  knew  that  the  capital  stock  of  the 
Street  Railway  Company,  was  about  $15,625,000*00,  and 
that  its  market  value  was  about  $19,000,000.00,  and  knew, 
or  should  have  known,  that  the  tangible  property  of  said 
company,  real  and  pergonal,  owned  by  aaid  company  in  the 
city  of  Cincinnati  and  subject  to  taxation  at  the  time  the 
valuation  of  property  for  the  current  year  was  to  be  fixed, 
was  many  millions  of  dollars,  to-wit,  about  $10,000,000.00, 
and  that  he,  when  called  upon  as  a  member  of  the  board  of 
supervisors  of  the  city,  to  act  upon  the  correctness  of  the 
returns  of  corporations  and  individuals  for  the  current  year, 
and  equalize  the  same  and,  so  far  as  lay  in  his  power,  cor- 
rect any  untrue  or  false  returns,  knew,  as  is  averred  in  said 
answer,  he  did,  that  the  return  of  said  Railway  Com- 
pany of  its  personal  property  and  real  estate  for  taxation, 
viz.,  the  personalty  at  $835,230.00,  and  the  realty  at  about 
$350,000,  was  altogether  too  small,  andthas  a  gross  wrong 
upon  the  other  tax-payers  of  the  city,  and  when  by  the  ex- 
ercise of  ordinary  care  as  a  member  of  the  board,  he  would 
have  known  (what  the  charge  asserted  as  a  fact)  that  the 
true  value  of  said  taxable  property  for  purposes  of  taxation 
on  the  county  duplicate,  was  not  less  than  $10,000,000.00, 
and  that  althoagh  other  property  of  citizens  was  uniformly 
valued  by  him  for  taxation  at  about  65  per  cent,  of  its  sell- 
ing value,  the  property  of  said  Bailway  Company  was  by 
said  Sullivan,  wilfully,  and  with  intent  to  prefer  and  be 
partial  to  and  favor  it,  fixed  at  a  valuation  of  about  7  per 
cent,  of  its  selling  value,  and  he  did  any  act  in  the  pre- 
tended  discharge  of   his  duty    to  carry  said   purpose    into 
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effect,  or  omitted,  with  the  intent  charged,  to  do  anything 
legally  in  his  power  to  do,  to  prevent  each  injustice  and 
wrong,  there  could  hardly  aeem  room  for  any  difference  of 
opinion  as  to  such  conduct,  but  everyoue  would  say  that  this 
was  gross  misconduct  in  office,  or  gross  neglect  of  duty, 
and  that  removal  from  office  would  not  be  a  harsh  penalty 
therefor. 

But  the  question  remains,  whether  any  such  neglect  of 
duty,  (for  that  is  the  charge),  is  alleged  against  the  defend- 
ant. While  knowledge  of  the  facts  as  to  the  under-valua- 
tion  of  this  property  by  the  company  is  properly  alleged  on 
the  part  of  Sullivan,  and  his  wrongful  purpose  and  inten- 
tion is  charged,  what  is  the  act  done,  or  the  duty  omitted, 
'which  is  charged  against  him,  as  constituting  the  neglect 
olduty?  It  is,  as  we  understand,  that  with  such  knowl- 
edge and  intent,  ''he  did  aboat  August,  1893,  wrongfully, 
wilfully,  and  to  the  great  prejudice  and  loss  of  other  tax- 
payers of  the  city  of  Cincinnati,  consent  to  and  approve^  as 
a  member  of  said  board  of  supervisors,  a  valuation  of  said 
personal  property  of  said  Cincinnati  Street  Railway  Com- 
pany, for  purposes  of  taxation  for  the  current  year,  at  the 
sum  of  $835,230.00,  and  realty  at  about  8350.000,''  which 
hd  knew  to  be  grossly  inadequate,  and  when  by  the  exer- 
cise of  ordinary  care  as  a  member  of  the  board,  he  would 
have  known  the  real  value  thereof  to  be  $10,000,000.00, 
which  was  averred  to  be  the  real  value. 

Now,  if  a  consent  or  approval  of  such  a  return  by  the 
board  of  supervisors,  and  of  the  valuation  made  therein, 
was  a  duty  imposed  upon  it,  or  was  necessary  or  essential 
to  the  placing  of  the  same  upon  the  duplicate  for  taxation, 
and  the  members  of  the  board,  or  one  of  them,  with  the 
knowledge  averred  to  have  existed  on  the  part  of  this  de- 
fendant, and  with  the  purpose  and  intent  speciBed,  it  would 
seem  clear  to  me.  that  this  charge  as  presented  would  be  a 
good  and  valid  charge  under  the  authority  before  cited.     A 
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brief  examination  of  the  statates  as  to  the  making  retnrna 
of  the  kind  mentioned  in  these  charges,  and  of  the  daties  of 
the  county  auditor ,  (in  this  citj),  the  board  of  super- 
visors performing  the  duties  of  an  annual  board  of  equaliza- 
tioUy  is  therefore  necessary. 

Under  the  provisions  of  sec.  2744,  Revised  Statutes,  the 
president, secretary  and  principal  accounting  oflScer  of  a  cor- 
poration like  the  Street  Railway  Company,or  the  Gas  Com* 
pany,  shall  list  for  taxation,  verified  by  the  oath  of  the  per- 
son so  listing,  all  the  personal  property,  (which  shall  be 
held  to  include  all  such  real  estate  as  is  necessary  to  the 
daily  operations  of  the  company),  moneys  and  credits  of 
such  company  or  corporation  within  the  state,  at  the  actual 
value  in  manner  following:  Then  it  is  pointed  out  that  such 
return  is  to  be  made  to  the  auditor,of  the  several  counties  in 
which  the  propeity  is  situate,and  the  amount  in  each  town- 
ship, city,  village,  etc.,  to  be  apportioned  to  each.  This 
return  is  to  be  made  in  May  of  each  year.  Under  sees. 
2781,  and  post,  the  county  auditor  in  certain  cases  is  au- 
thorized to  correct  returns  made  for  the  current  year,  or  for 
five  years  previous  to  the  examination.  By  sec.  2806,  it  is 
made  the  duty  of  the  county  auditor  to  lay  before  the  proper 
l)oard  of  equalization,  the  returns  made  to  the  assessor  by 
individuals,  each  year,  and  of  the  returns  made  to  him  by 
corporations  under  sec.  2744.  Under  sec.  2690m,  the  board 
of  supervisors  in  this  county,  takes  the  place  of  the  annual 
board  of  equalization  in  other  counties,  and  such  returns 
made  to  the  auditor  are  laid  before  Stolid  board  of  supervis- 
ors, which  performs  the  duties  imposed  by  sec.  2807,  on 
the  boards  of  equalization. 

This   section    provides  among  other   things,  that 

''Said  board  shall  hear  complaints  and  equalize  the  assess- 
ments of  all  personal  property, moneys  and  credits,  new  en- 
tries and  new  structures  returned  fo-r  the  current  year  by  the 
township  assessors  and  county  auditors:  and  they  shall  have 
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power  to  add  to,  or  deduct  from  the  valaation  of  personal 
property, or  moneys  or  credits  of  any  person  returned  by  the 
assessor  or  county  auditor,or  which  may  have  been  omitted 
by  them,  or  to  add  other  items  upon  such  evidence  as 
shall  be  satisfactory  to  the  said  board,  whether  said  return 
be  made  upon  oath  of  such  person,  or  upon  the  valuation  of 
the  assessor  or  county  auditor;  but  when  any  addition  shall 
be  ordered  to  be  made  to  any  list  returned  under  oath,  a 
statement  of  the  facts  upoD  which  such  addition  was  made 
shall  be  entered  upon  the  journal  of  the  boards.  Provided 
that  no  such  adilitiun  shnll  hp  made  to  such  list  returned 
under  oath  without  the  board  having  first  given  reasonable 
notice  to  the  person  or  persons  (if  their  residence  be  within 
the  county),  whose  personal  property  is  sought  to  be  added 
to,  or  the  valuation  increased,  to  appear  before  such  board 
at  a  time  and  place  to  be  fixed  by  said  board,  and  show 
cause  why  such  addition  should  not  be  made,  or  why  such 
valuation  should  not  be  increased.'' 

Under  this  section  it  seems  to  us,  that  whenever  the 
board  has  good  reason  to  believe  that  any  return  made  by 
a  person  or  corporation,  so  placed  before  it  for  review  or 
equalization,  is  incorrect,  and  that  the  valuation  of  the  per- 
sonal property  therein  reported,  is  greatly  below  its  real 
value,  or  that  items  of  personal  property,  as  defined  by  sec. 
2744,  which  should  have  been  included  therein,  have  been 
altogether  omitted  from  such  return,  that  it  is  the  bounden 
duty  of  such  board  to  enter  upon  the  examination  of  these 
questions  and  exercise  the  powers  which  the  law  confers  upon 
it,  even  if  no  complaint  be  made  by  a  person  or  persons  not 
members  of  the  board.  This  would  seem  to  be  one  of  the 
purposes  for  which  the  board  was  established,  and  the 
failure  to  discharge  this  duty,  or  in  good  faith  to  discbarge 
the  other  duties  incumbent  upon  them  with  respect  to  such 
returns,  especially  if  it  appeared  that  such  failure  to  act  was 
with  personal  knowledge  of  the  falsity  of  such  returns,  and 
with  the  intent  to  suffer  and  permit  the  person  or  corpora- 
tion making  such  return,  to  escape  its  fair  and  proper  share 
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of  the  burdens  of  taxation,  would  be  misconduct  in  office 
and    neglect  of  duty. 

And  we  are  further  of  the  opinion,  that  it  is  the  duty  of 
each  member  of  the  board  who  has  reason  to  believe,  or 
does  believe,  that  such  returns  are  clearly  wrong,  to  use 
his  honest  efforts  with  the  board  of  which  he  is  a  member, 
to  correct  the  wrong,  and  if  with  the  purpose  and  intent 
averred  in  this  case,  be  does  not  do  so, he  neglects  the  duty 
imposed  upon  him.  If  he  does  in  good  faith  do  what  he 
can  to  correct  what  he  believes  to  be  wrong,  and  the  evi- 
dence shows  that  he  was  mistaken,  or  he  is  overruled  or 
voted  down  by  his  associates,  he  is  free  from  blame. 

It  seems  to  us  clear  that,  in  terms  at  least,  no  charge  is 
made  against  this  defendant  other  than  this — that  he  con^ 
sented  to  and  allowed  this  return  or  valuation  of  the  Com- 
pany for  the  purposes  of  taxation  for  the  current  year.  So 
far  as  we  can  see,  there  is  no  provision  in  the  statute  which 
makes  the  consent  or  approval  of  the  board,  or  any  one  of 
its  members,  at  all  necessary  or  essential  for  the  placing 
the  amount  returned  upon  the  duplicate  for  taxation.  Un- 
less it  is  duly  and  legally  altered  or  changed  by  the  board 
when  the  returns  are  laid  before  it  by  the  auditor,  it  goes 
upon  the  duplicate  at  the  valuation  returned  by  the  corpora- 
tion as  a  matter  of  course.  The  charge  against  the  defend- 
ant, is  that  he  was  guilty  of  an  affirmative  act,  and  that  an 
act, which  the  statute  did  not  require  the  board, or  him  as  a 
member  of  it,  to  perform,  and  which,  if  performed,  would 
have  been  perfectly  useless  and  without  any  legal  effect. 
How  can  it  be  that  the  doing  of  such  an  act  is  a  neglect  of 
dutj? 

If  the  charges  had  been  that  with  knowledge  of  the  in- 
correctness of  those  returns  in  the  particulars  stated,  the  de- 
fendant, with  the  intent  charged,  had  wilfully  and  intention- 
ally failed  to  use  any  of  the  powers  conferred  upon  him  by 
the  statute,  as  for  instance,  that  he  had  failed  to  call  the  at- 
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tention  of  the  board  thereto,  and  to  ase  his  efforts  to  have 
the  correctness  thereof  investigated  by  it,or,if  necessary,  to 
make  complaint  himself  in  regard  thereto,  or  if  on  such  in- 
vestigation, (if  entered  upon),  he  knowingly  and  wilfully 
failed  to  discharge  any  duty  imposed  upon  him  by  the  law, 
a  very  different  case  would  be  presented,  and  in  such  case, 
in  our  judgment,  it  could  not  be  correctly  held,  that  if 
they  were  shown  to  be  true,  it  would  not  amount  to  mis- 
conduct in  office,  or  neglect  of  duty. 

But  as  now  presented,  we  are  of  the  opinion  that  the 
charge  made  was  fatally  defective  as  not  stating  facts 
which  show,  (if  they  are  true),  that  the  defendant  was 
guilty  of  neglect  of  duty — and  therefore,  that  his  removal 
from  office  by  the  mayor  on  such  charges,  was  unauthorized. 

As  to  the  other  point  presented  by  counsel  for  the  de- 
fendant, that  the  removal  was  not  a  valid  act  by  the  mayor, 
for  the  reason  that  at  the  hearing  and  trial  of  the  defend- 
ant, there  was  no  evidence  tending  to  sustain  the  truth  of 
the  facts  alleged  in  said  charges,  or  either  of  them,  and 
that  no  statement  or  information  of  any  personal  or  official 
knowledge  of  the  mayor  of  any  kind,  tending  to  substan- 
tiate or  prove  the  facts  alleged  in  said  answer,  was  made  or 
communicated  to  the  defendant,  and  yet,  that  the  mayor 
found  him  guilty,  we  have  this  to  say.  That  in  our  judg- 
ment the  holding  of  the  Supreme  Court  in  the  case  before 
mentioned,  State  ex  rel.  v.  Hawkins,  44  Ohio  St.,  98, 
would  require  us  tc  hold,  that  if  the  charges  upon  which 
the  defendant  was  tried  by  the  mayor,  were  valid,  as  alleg- 
ing facts  which,  if  true,  would  constitute  neglect  of  duty, 
that  we  could  not  in  any  way  interfere  with  the  judgment 
or  finding  of  the  mayor,  for  that  is  final,  and  the  court  has 
no  jurisdiction  or  right  to  review  it. 

As  will  be  noticed  in  this  discussion,  we  have  only  con- 
sidered the  first  of  the  charges  made  against  the  defendant 
— that  relating  to  the  returns   of  the  Street  Railway  Oom- 
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paoy.  The  second  charge,  as  to  the  action  of  the  defend- 
ant with  regard  to  the  returns  of  the  Qaa  Company,  is]^in 
all  respects  substantially  the  same,  and  the  same  principles 
of  law  apply  to  that  charge  also. 

The  result  therefore  is  that,  in  our  view,  the  demurrer 
to  the  answer  of  the  defendant  should  be  overruled. 

8.  N.  Maxwell  and  John  F.  Follett,  for  PU  in  tiff. 

E,  W.  Kiitredge  and  Wm,  if.  Ampt,  for  Defendants 


(TkirdCircuit—OrawfordCo.  Circuit  Coart--September  Term,  1896.) 

Before  Day,  Price  and  RohD,  J  J. 
THE  O.  8.  KELLY  COMPANJT  ▼.  BERNARD  LOBENTHAL,  et  ai. 


Chattel  mortgage^Refiling^ 
(1).  Under  sectioo  4155,  Revised  Statutes,  it  is  not  required  of  a 
person  authorised  to  make  the  affidavit  for  the  re-filing  of  a 
chattel  mortgage,  to  name  or  enumerate  the  mortgagors,  or  state 
under  oath  more  than  the  amount  of  the  claim  secured,  that  it  is 
just  and  unpaid,  together  with  a  statement  exhibiting  the  inter- 
est of  the  mortgagee  in  the  property  at  the  time  the  same  is 
made  and  claimed  by  virtue  of  the  mortgage. 

Subrogation  —Equity^ 

(2).  A  purchaser  of  chattel  property  from  a  mortgagee  having 
possession,  will,  in  equity,  be  subrogated  to  all  the  rights  and 
equities  of  such  mortgagee  in  and  to  the  mortgage  covering  the 
same,  to  the  extent  of  his  interest  therein,  as  against  a  subse- 
quent mortgagee  seeking,  in  proceedings  in  foreclosure,  to  re- 
cover the  same. 
Interest^ 

(3).  The  interest  of  such  purchaser  in  the  property,  by  subrogation, 
is  the  amount  paid  not  exceeding  its  entire  value ;  and  where  it 
is  shown  or  conceded  that  such  purchaser  paid  full  value  for 
such  property,  he  will  be  subrogated  to  its  entire  interest,  and 
his  title  thereto  protected  in  equity  as  against  a  suit  in  fore- 
closure by  a  susbequent  mortgagee  olaiming  the  same. 


Error  to  the  Conrt  of  Common  Pleas  of  Crawford  county. 


844  CIRCUIT  COURTS  OF  OHIO.  vol.  xv. 

»  -      .  - 

The  O.  S.  Kelly  Qompany  v.  Lobentbal  et  al. 
BOHN,    J. 

On  January  26,  1892,  the  plaintiff  in  error  in  this  case 
filed  its  petition  in  the  court  belovv  against  Bernard  L^ben* 
thai,  John  Lobentbal,  The  Citizens  National  Bank  of  Gal- 
ion,  Dill  and  Beister,  H.  C.  Carhart  and  John  J.  Sbamaker, 
for  the  purpose  of  obtaining  a  judgment  against  Bernard* 
and  John  Lobentbal  upon  two  certain  promissory  notes, 
and  foreclosing  a  certain  chattel  mortgage  upon  personal 
property  described  in  its  petition.  The  defendants,  The 
Citizens  National  Bank  of  Gallon,  Dill  &  Beister,  H.  C. 
Carhart  and  John  J.  Shumaker  were  made  parties  defend- 
ant in  the  action  on  the  ground  that  they  claimed  some  in- 
terest in  the  property  described  in  plaintiff 'd  petition,  which 
it  was  asserted,  was  subordinate  to  its  claim. 

To  this  petition,  The  Citizens  National  Bank  of  Galion 
filed  its  separate  answer  and  cross-petition,  asking  judg- 
ment against  Bernard  and  John  Lobethal  upon  a  balance 
due  it  upon  a  certain  promissory  note  for  $600, and  also,  the 
foreclosure  of  a  certain  chattel  mortgage  given  to  secure  the 
same.  John  J.  Sbumaker  answered  separately,  also,  to  the 
petition  of  the  plaintiff,  first  by  answer,  and  secondly  by  ao 
amended  answer,  alleging,  in  substance,  that  in  May,  1891, 
be,  with  the  consent  and  authority  of  the  defendant,  The 
Citizens  National  Bank  of  Galion,  and  with  the  knowledge 
and  approval  of  the  defendants,  Bernard  and  John  Loben- 
tbal, purchased  a  certain  Mansfield  Traction  Engine,  for 
the  sum  of  $425,  its  full  value,  which  sum  was  paid  to  the 
bank,  and  credited  upon  the  Lobentbal  note;  and  which 
engine  was  at  that  time  included  in  the  chattel  mortgage 
of  said  bank  securing  its  note  of  $600;  and  that  by  reason 
of  such  purchase  and  payment  he,  Sbumaker,  was  subrogat- 
ed to  all  the  rights  and  equities  of  the  bank  in  and  to  said 
traction  engine,  by  virtue  of  the  chattel  mortgage  in  favor 
of  the  bank  to  the  amount  paid  therefor.  This  same  engine 
is  claimed  by  the  plaintiff  in  this  case  by  reason  of  its  mort- 
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gage,  though  given  subsequently  to  the  mortgage  held  by 
the  bank. 

Upon  substantially  this  state  of  facts  issue  was  made  up 
and  a  tdtfl  had  in  tbe  court  below,  which  found  the  equities 
in  relation  to  the  engine  in  controversy  in  favor  of  the  de- 
fendant John  J:  Shumaker,  and  rendered  judgment  accord- 
ingly. The  plaintiff  now  prosecutes  error  in  this  court,  al- 
ledging  error : 

First,  in  over-ruling  its  motion  for  a  new  trial. 

Second,  Error  in  over-ruling  the  plaintiff's  motion  to 
make  amended  answer  of  defendant  John  J.  Shumaker 
more  definite  and  certain. 

Third,  that  the  facts  set  forth  in  the  answer  and  amended 
answer  of  the  defendant  John  J.  Shumaker,  are  not  sufSc- 
ient  in  law  to  maintain  the  action  or  support  the  judgment 
against   the  plaintiff  in  error. 

Fourth,  that  the  judgment  was  given  for  said  John  J. 
Shumaker  and  the  Citizens  National  Bank  of  Galion,  when 
it  ought  to  have  been  given  for  the  plaintiff. 

The  first  error  assigned,  is  the  overruling  the  motion  of 
the  plaintiff  for  a  new  trial.  This  assignment  of  error,  in- 
cludes all  the  other  assignments,  and,  consequently,  all  will 
be  considered  together  or  under  one  head. 

The  undisputed  facts  in  this  case,  as  disclosed  from  the 
record  and  proceedings,  are: 

First,  that  the  defendants  Bernard  Lobenthal  and  John 
Lobenthal,on  or  about  the  19th  day  of  April,  1890,  execut- 
ed and  delivered  their  certain  chattel  mortgage  to  one  A. 
F.  Lowe  to  secure  the  payment  of  a  note  to  said  Lowe  for 
the  sum  of  $600,  and  that  among  the  property  thus  mort- 
gaged was  an  engine  known  as  ''A  Mansfield  Traction  En- 
gine." 

Second,  that  the  mortgage  thus  received  by  Lowe  was 
deposited  with  the  Township  Clerk  of  Jefferson  Township, 
Crawford  County,  Ohio,  on  the  21st  day  of  April,  1890,  it 
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being  averred,  and  not  denied,  that  the  mortgagees  lived 
in  that  township,  and  the  mortgage  was  properly  filed  as  re- 
quired by  section  4151,  Rev.  Stat. 

Third,  that  on  or  about  the  time  of  the  execution  and  de- 
livery of  said  mortgage  and  note,  Lowe,  who  was  then  the 
cashier  of  the  Oitlzens  National  Bank  of  Galion,  transferred 
the  same  to  such  bank. 

Fourth,  that  the  mortgage  was  re- Sled,  as  follows: 

March  26,  1891,  by  A.  F.  Lowe,  Cashier  of  Bank;  March 
15,  1892,  by  A.  F.  howe,  Cashier  of  Bank;  March  9,  1893, 
by  A.  F.  Lowe,  Cashier  of  Bank;  March  8,  1894  by  A.  F. 
Lowe,  Cashier  of  Bank. 

Fifth,  That  on  the  10th  day  of  July,  1890,  the  plaintiff 
in  this  action,  the  O.  S.  Kelly  Company,  obtained  from  the 
defendants  Bernard  and  John  Lobenthal,  a  certain  chattel 
mortgage,  securing  two  promissory  notes  mentioned  and 
described  in  this  petition,  and  conveying,  among  other  prop- 
erty, the  same ''Mansfield  Traction  Engine''  described  in 
the  first  mortgage  to  Lowe — there  being  no  question  but 
that  this  mortgage  was  properly  filed  and  re-filed,  until  the 
commencement  of  this  action. 

Sixth,  That  this  engine,  covered  by  both  mortgages,  was 
purchased  by  John  J.  Shumaker  for  S125  cash,  from  Bern- 
ard and  John  Lobenthal,  with  the  full  consent  of  The  Citi- 
zens National  Bank  of  Galion  which  then  held  Lobenthal's 
note  for  $600  secured  by  this  mortgage  made  to  Lowe,  and 
which  also  had  possession  of  the  engine  in  question;  and, 
further,  that  the  amount  of  the  purchase  money  of  the  en- 
gine was,  by  common  consent  and  agreement  of  the  Loben- 
thals,  Shumaker  and  the  bank,  credited  as  part  payment  on 
the  $600  note  held  by  the  bank,  and  the  bank  relinquished 
all  claim  to  the  engine  in  question  after  receiving  its  full 
value  in  money. 

The  whole  and  sole  contention  comes  up  between  the 
plaintiff.  The  O.  S.  Kelly  Co.,  and  the  defendant  John  J. 
Shumaker. 
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From  the  facts  as  they  now  appear,  the  plaintiff  claims 
that  by  virtue  of  its  mortgage  it  has  the  first  and  best  lien 
on  the  engine  in  question,  and  asks  to  have  the  same  sold, 
and  the  proceeds  applied  toward  the  payment  of  its  judg- 
ment secured  by  the  Jjconsideration  of  the  court  below, 
against  the  Lobenthals  on  the  notes  secured  by  its  mortgage. 

The  defendant  "John  J.  Shumaker  asks  to  be  subrogated 
to  all  the  rights  and  equities  of  the  Citizens  National  Bank, 
in  and  to  the  mortgage  h^Id  by  it,  covering  this  same  en- 
gine 'and  securing  the  same  note  upon  which  it  credited  the 
$425  paid  by  him  for  the  engine. 

1.  It  is  evident,  before  the  defendant  Shumaker  can 
claim  subrogation  to  the  rights  and  equities  of  the  bank  by 
and  through  the  mortgage  executed  by  the  Lobenthals  to 
Lowe,  that  it  must  first  appear  to  the  satisfaction^  of  the 
court,  that  the  chattel  mortgage  so  held  by  the  bank  was 
in  all  respects  perfect,  and  created  a  good  and  sufiScient  lien 
on  the  engine  in  question,  prior  to  the  mortgage  of  the 
plaintiff  company.  This  raises  the  question,  as  made  by 
the  pleadings  and  evidence,  whether  the  Lobenthal- Lowe 
mortgage,  which  it  is  conceded  was  executed  prior  to  the 
mortgage  of  plaintiff,  was  properly  re-filed  £nd  kept  alive 
under  the  statutes  of  this  state  by  the  bank  until  the  com- 
mencement of  this  action.  It  is  unnecessary  to  do  more 
than  refer  to  the  question  relating  to  the  filing  of  the  mort- 
gage in  the  proper  township  of  Jefferson,  for  the  reason,  as 
stated  before,  it  is  averred  and  not  denied,  that  the  Loben- 
thals resided  in  the  township  where  the  mortgage  was  filed. 
Then  the  only  question  regarding  the  sufficiency  of  the 
Jjobenthal-Lowe  mortgage  relates  as  to  whether  the  same 
was  properly  re-filed  within  thirty  days  preceding  the  ex- 
piration of  each  successive  year,  as  provided  by  the  statutes 
of  this  state,  until  the  commencement  of  this    action.      For 
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this  purpose  it  will  only  be  necessary  to  consider  the  first 
re- filing  made  March  26,  1891,  as,  before  the  expiration  of 
the  next  year,  this  action  was  commenced,  to  wit:  January 
26,  1892.  It  is  claimed  by  the  able  argument  of  plaintiff's 
counsel,  that  there  is  nothing  to  indicate  any  connection  be- 
tween the  amount  claimed  by  Lowe  when  the  mortgage  wa? 
executed  and  the  amount  claimed  upon  the  re-filing  referred 
to — that  is:  thai;  the  amount  claimed  in  the  first  instance 
was  from  Bernard  and  John  Lobentbal,  and  upon  re-filing 
from  Bernard  alone  and  that  it  does  not  correspond  with  the 
conditions  of  the  mortgage.  For  a  proper  determination 
of  this  question  it  is  only  necessary  to  refer  to  sections  4154 

and  4155  of  the  Revised  Statutes  of  the  state,  which  provides: 

* 

**  Section  4154.  The  mortgagee,  his  agent,  or  attorney, 
shall,  before  the  instrument  is  filed,  state  thereon,  under 
oath,  the  amount  of  the  claim,  and  that  it  is  just  and  un- 
paid, if  given  to  secure  the  payment  of  a  sum  of  money 
only ;  and  if  given  to  indemnify  the  mortgagee  against  a  lia- 
bility as  surety  for  the  mortgagor,  such  sworn  statement 
shall  set  forth  such  liability,  and  that  the  instrument  was 
taken  in  good  faith  to  indemnify  against  loss  that  may  result 
therefrom." 

''Section  4155.  Every  mortgage  so  filed  shall  be  void,  as 
against  the  creditors  of  the  person  making  the  same,  or 
against  subsequent  purchasers  or  mortgagees  in  good  faith, 
after  the  expiration  of  one  year  from  the  filing  thereof,  un- 
less, within  thirty  days  nex^  preceding  the  expiration  of  the 
said  term  of  one  year,  a  true  copy  of  such  mortgage,  to- 
gether with  H  statement  verified  as  provided  in  the  last  sec- 
tion, together  with  a  statement  exhibiting  the  interest  of 
the  mortgagee  in  the  property  at  the  time  aforesaid,  claimed 
by  virtue  of  such  mortgag;e,  is  again  filed  in  the  otfice  where 
the  original  was  filed.'' 

These  statutes  we  think  have  been  substantially  complied 
with  by  A.  P.  Lowe,  Cashier,  or  in  other  words,  agent  for 
the  bank.  It  nowhere  appears  necessary  for  the  person, 
authorized  to  make  the  affidavit  under   the  statute  for    the 
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re- filing  of  a  chattel  mortgage,  to  name  or  enumerate  the 
mortgagors,  or  to,  as  in  this  case,  state  under  oath  more 
than  the  amount  of  the  claim,  that  it  is  just  and  unpaid,  to- 
gether with  a  statement  exhibiting  the  interest  of  the  moit- 
gagee  in  the  property  at  the  time  the  same  is  made  and  claim- 
ed hy  virtue  of  the  mortgage.  Was  the  interest  of  the  then 
mortgagee  exhibited  by  the  aflBdavit  made?  We  think  it 
was,  as  it  advised  all  parties  interested  of  the  interest  of 
the  bank  in  the  property  covered  by  the  mortgage.  This 
being  true,  we  think  the  chattel  mortgage  was  properly  re- 
fiied,  and  was,  at  the  time  of  the  commencement  of  this  ac- 
tion, superior  to  the  mortgage  of  plaintifiP. 

2.  The  next  and  only  question  which  remains  for  the 
court  to  consider,  can  the  ddfendant  Shumaker,  as  purchas- 
er from  the  Lobenthals  and  bank  of  the  engine,  be  subro- 
gated to  the  rights  and  equities  of  the  bank  in  and  to  the 
mortgage  covering  the  same  as  against  the  mortgage  of 
plaintiff?  It  is  claimed, and  not  without  reason,  on  the  part 
of  the  plaintiff's  counsel,  that  subrogation  in  this  case  can- 
not be  made  in  favor  of  Shumaker,  because  '*oneof  the  pre- 
requisites to  the  exercise  of  the  right  of  subrogation  is  the 
complete  discharge  of  the  debt:  a  partial  payment  will  not 
suflBce.  "  In  other  words,  that  before  Shumaker  could  claim 
subrogation,  he  would  hnve  been  compelled  to  discharge  the 
entire  debt  due  the  bank;  and  that  the  bank's  rights  would 
have  to  '*be  entirely  divested,"  before  Shumaker  could  be 
substituted  or  subrogated  in  its  place  as  to  its  rights  under 
the  mortgage  Subrogation  is  the  substitution  of  another 
person  in  the  place  of  a  creditor,  to  whose  rights  he  suc- 
ceeds in  relation  to  the  value  of  the  property,  not  exceeding 
the  original  debt.  This  sounds  purely  in  equity,  and  is 
founded  upon  equitable  principles.  It  is  an  equitable  as- 
signment by  subrogation,  and  'Ms  enforced"  says  Pomeroy's 
Equity,  vol.  3,  sec.  1211,  '*  whenever  the  person  making 
the  payment  stands  in  such  relations  to  the   premises  or   to 
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the  other  parties  that  bis  interests,  recognized  either  by  law 
or  by  equity,  can  only  be  fully  protected  and  maintained  by 
regarding  the  transaction  as  an  assignment  to  him,  and  the 
lien  of  the  mortgage  as  being  kept  alive,  either  wholly  or  in 
part,  for  his  security  and  benefit.'*  And  Pomeroy  further 
says  in  the  succeeding  section,  **The  doctrine  is  also  justly 
extended,  by  analogy,  to  one  who,  having  no  previous  in- 
terest, and  being  under  no  obligation,  pays  off  the  mort- 
gage or  advances  money  for  its  payment,  at  the  instance  of 
a  debtor  party,  and  for  his  benefit;  such  a  person  is  in  no 
true  sense  a  mere  stranger  and  voluntaer. " 

Applying  these  principles  to  the  question  under  consider- 
ation, can  it  be  said  that  Shumaker  was  a  mere  ''stranger 
and  volunteer,"  when  at  the  instance  of  Lobenthal  and  the 
bank,  he  paid  his  money,  full  value  as  shown  by  the  evi- 
dence, for  the  engine?  But  it  is  said  Shumaker  did  not 
pay  the  entire  debt  due  the  bank.  That  is  true,  but  he  paid 
the  entire  debt  to  the  bank  in  so  far  as  the  bank  bad  any 
claim  against  the  engine;  it  released  the  engine  to  Shumak- 
er so  far  as  its  claim  was  concerned;  it  looked  toother  prop- 
erty covered  by  the  mortgage  for  the  balance  of  the  debt 
due  to  it  from  the  Lobenthals;  and  a  majority  of  the  court 
are  of  the  opinion  that  there  can  be  no  trouble  in  extending 
the  equitable  doctrine  of  subrogation  or  assignment  of  this 
mortgage,  under  all  the  circumstances,  to  Shumaker  for  bis 
protection  for  the  full  amount  paid  by  him  to  apply  on  the 
mortgage  debt  to  the  bank.  There  can  be  no  conflict  be- 
tween the  bank  and  Shumaker,  as  the  bank  claims  no  in- 
terest in  the  property  purchased  from  it,  and  there  cati  be 
no  trouble  in  extending  to  Shumaker  all  the  rights  and 
equities  which  the  bank  had  in  and  to  the  mortgage  cover- 
ing the  engine  in  question. 

There  can  be  no  doubt  of  the  equities  in  this  case  being 
with  Shumaker — he  gains  nothing  by  the  result  of  this  suit, 
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except  a  protection,  by  the  court,  of  an  article  of  personal 
property  for  which  he  paid  foil  valae.  The  plaintiff,  on  the 
other  hand,  loses  none  of  its  security  which  it  had  in  the 
first  instance,  and  still  has,  subject  to  the  prior  existing 
mortgage  held  by  the  bank,  and  now  extended  to  Shumaker 
for  his  protection. 

A  majority  of  the  court  are  of  the  opinion  that  there  was 
no  error  in  the  proceedings  and  judgment  of  the  court  be- 
low, and  finding  that  the  equities  were  with  the  defendant 
John  J.  Shumaker,  the  judgment  of  the  court  below  will, 
therefore,  be  affirmed,  with  costs.  Execution  awarded  and 
cause  remanded  for  execution. 

Pbice,  Judge,  dissents. 

Edward  Vollrathy  for  Plaintiff  in  Error. 

Finley,  Beer  &  Bennett,  for  Defendant  in  Error. 


(First Circuit— Hamilton  Co.,  O.,  Circuit  Court— Nov.  Term.  1897.) 

Before  Cox,  Smith  and  Swing,  J  J. 
PRANK  SCHMIDT  v.  THE  VILLAGE  OF  ELMWOOD  PLACE. 

City  ordering  sidewalk— Notice  to  property  owner— 
A  city  has  no  power  to  lay  a  side-walk  and  assess  the   abutting 
property  for  tbe  cost  of  it,  until  the  owner  has  been  notified 
to  lay  it, and  has  had  the  opportunity  to  do  so. 

Resolution  for  improvement  of  street— Notice   to  property    ovmer 

jurisdictional— 

The  notice  to  the  property  owner  of  the  resolution  declaring  the 
necessity  of  improving  the  street,  is  necessary  to  confer  ju- 
risdiction upon  the  municipality  to  make  the  Improvement, 
and  a  failure  to  give  such  notice  is  not  a  mere  technical 
irregularity  or  defect  within  the  meaning  of  curative  section 
2269,  R.  S.,  but  invalidates  the  assessment. 


Appeal   from  the  Court  of    Common    Pleas  of  Hamilton 
county. 
Smith,  J. 
In  1892,  the    Village  of  Elmwood  Place  made   an  assess- 
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meot  by  ordinaDce  for  sidewalk  improvement  on  two  lote 
owned  b^  the  plaintiff,  the  assessment  on  each  lot  being  for 
$12.66. 

In  Jane,  1893,  the  defendant  made  another  assessment  for 
the  improvement  of  Linden  street  on  which  the  lots  front- 
ed, in  the  sum  of  $87.78  on  each  of  said  lots.  It  is  admit- 
ted  that  no  notice  was  ever  given  to  the  plaintiff  who  was  a 
non-resident  of  said  village,  but  a  resident  of  the  county,  of 
the  passage  of  any  resolution  by  the  defendant  of  the  neces- 
sity of  either  of  said  improvements,  and  that  plaintiff  had 
no  notice  of  the  fact  of  said  improvements  until  after  they 
were  made.  In  all  other  respects  it  is  conceded  that  the 
regular  and  legal  steps  were  taken.  .  It  is  sought  to  enjoin 
the  collection  of  the  whole  of  these  assessments  on  the 
ground  that  no  notice  was  ever  given  to  the  plaintiff  of  the 
passage  of  either  resolution  declaring  the  necessity  of  such 
improvement,  and  if  this  is  not  sufficient,  that  such  assess- 
ment was  for  more  than  25  percent,  of  the  value  of  the  lots 
after  the  improvement  was  made,  and  praying  that  it  be 
limited  to  25  per  cent,  of  the  value  of  the  property  after  the 
improvement  was  completed. 

1st.  As  to  the  sidewalk  assessments:  The  proceedings  of 
the  municipal  authorities  as  to  the  making  and  repair  of 
sidewalks,  and  the  assessment  therefor,  are  prescribed  by 
sec.  2329,  Revised  Statutes.  This  section  provides  for  the 
passage  of  a  resolution  declaring  that  certain  sidewalks 
shall  be  constructed,  and  for  a  written  notice  to  be  given 
to  the  owner  or  his  agent  (if  a  resident  of  the  municipal 
corporation)  of  each  parcel  abutting  on  the  sidewalk  of  the 
passage  of  such  resolution.  If  the  owner  is  a  non-resident, 
and  neither  he  or  his  agent  can  be  found,  notice  is  to  be 
given  by  publication  in  some  newspaper  of  general  circula- 
tion in  the  corporation.  Sec.  2'J30  gives  such  owner  thirty 
days  after  service  of  notice  to  construct  such  sidewalks.  If 
he  does    not    do  so.  the  authorities  are  to  do  it  at    the    ex- 
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penee  of  the  owner  of  the  property  abutting  thereon,  and 
the  same,  with  a  penalty  of  20  per  cent.,  shall  be  a  lien  on 
the  abutting  property  and  be  collected  as  other  assessments. 
In  the  11  C.C.  Sep.,  69  it  was  held  that  ''the  city  has  no 
power  to  lay  a  sidewalk  and  assess  the  abutting  property 
for  the  cost  of  it,  until  the  owner  himself  has  been  noti- 
fied to  lay  it  and  has  bad  the  opportunity  to  lay  it.''  We 
think  this  is  good  law,  and  as  notice  was  not  given  in  this 
case,  the  assessment  for    the  sidewalk  will  be  enjoined. 

2nd.  As  to  the  effect  of  the  failure  to  serve  plaintiff  with 
a  copy  of  the  resolution  declaring  the  necessity  of  improv- 
ing the  street.  Did  this  render  the  whole  assessment  void, 
or  under  the  provisions  of  our  curative  statutes  as  to  assess- 
ments, can  the  court  properly,  in  au  action  brought  by  the 
corporation  to  collect  the  assessment,  or  in  one  brought  by 
the  owner  to  enjoin  it,  in  a  case  where  no  notice  of  the  pro- 
ceedings to  improve  has  been  given  as  requirad  by  sec. 
2:^04,  allow  such  part  of  the  assessment  as  is  a  proper 
charge  upon  the  property  to  be  collected  in  the  one  case, 
or  to  stand  in  the  other? 

Sec.  2289, Revised  Statutes,  was  the  original  curative  sec-' 
tion, and  provides, in  substance,  that  in  any  action,  brought  by 
the  municipality  to  recover  the  amount  of  the  aesessment  or 
enforce  the  lien  thereof,*' if  it  shall  appear  that  by  reason  of 
any  frchnical  irrrgularity  or  </^^/lr^c/,  whether  in  the  proceed- 
ings of  the  board  of  improvements,  or  of  the  council,  or  any 
other  officer  of  the  corporation,  or  in  the  plans  or  estimates, 
the  assessment  hns  not  been  properly  made  against  any  de- 
fendant, or  upon  any  lot  or  parcel  of  land  sought  to  be 
charged,  the  court  may  nevertheless,  on  satisfactory  proof 
that  expense  has  been  incurred  which  is  a  proper  charge 
against  said  defendant,  or  lot  or  parcel  of  land  in  question, 
render  judgment  for  the  amount  properly  chargeable  against 
such  defendant  or  on  such  lot  or  land,  but  in  such  cases  the 
court  shall  make    such  order  for  the   payment  of   costs    as 
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may  be  deemed  equitable  and  proper." — As  stated,  this 
seems  to  be  applicable  only  to  actions  brought  by  the  mu- 
nicipality, but  we  have  no  doubt  but  the  same  rule  should 
be  applied  to  cases  where  an  owner  of  land  seeks  to  enjoin 
an  assessment  on  account  of  some  '*  technical  irregularity  or 
defect.'^ 

But  we  are  of  the  opinion   that   the   failure   to  give    the 
notice  required  by  law,  is  not    a  mere  technical  irregularity 
or  defect — but  on  the  contrary,  is  necessary  to  confer  juris- 
diction upon  the  municipality, and  unless  it  is  given, that  the 
assessment  can  not  be  legally  made  upon  the  property    of  a 
person  entitled  to  such  notice.     We  do  not  say  that   there 
must  be  a  literal  compliance  with  the  terms  of  the  statute  to 
give  such  jurisdiction.     For  instance,  as  held  by  this  court 
in  the  Green  case,  7  C.  C.    Rep.,  233,  that  notice  may    be 
served,  but  not  in  strict  compliance   with   the   statute,    and 
then  it  would  constitute  a   technical   irregularity  or   defect 
which  would  bring  the  case   within   the   provisions  of  sec. 
2289.     But  where  no  notice  is  given   or  attempted    to    be 
given,  and  the  municipality  proceeds  to  assess   the   land   of 
the   owner,  the  case  is  different.     As  held  in  47  Ohio    St., 
217,  the  purpose  of  this  notice  is  not  merely    to  notify    the 
owner,so  that  he  may  claim  damages  if  he  desires  to  do  so. 
He  is  entitled  to  it  for  other  purposes,  and  if  his  rights    in 
this  respect  are  disregarded, he  is  entitled  to  have  the  assess- 
ment 6eld  invalid.   We  think  this  view  is  warranted  by  the 
decisions  of  the  supreme  court  in  18  Ohio  St.,  85;  27  Ohio 
St.,  527;  34  Ohio  St.,  468,  and  43  Ohio  St.,  75. 

We  think  it  is  strengthened, too,  by  the  provisions  of  sec- 
tions 228ga,  22896,  and  sections  2289c,  and  2289c{,  as 
enacted  Jan.  11,  1893,  vol.  90  O.  L.,  page  5.  By  this 
legislation,  it  was  in  effect  provided,  that  where  the  munici- 
pal authorities  heretofore  or  hereafter  should  have  failed  to 
pass  ordinances  for  assessments  in  the  manner  provided 
by  the  statute,  (and  a  failure   to   do  so,   rendered    the   as- 
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aessment  invalid  as  held  by  the  supreme  court),  and  in 
other  respects  specifically  mentioned  have  failed  to  observe 
the  provisions  of  the  statute,  that  if  it  still  appeared  that 
some  part  of  the  assessment  was  a  just  claim  upon  the  land, 
that  it  might  be  collected  nevertheless,  or  that  the  whole 
assessment  should  not  be  enjoined  or  held  invalid.  Bnt 
there  is  no  pretence  that  any  of  these  sections  applies  to  a 
case  where  no  notice  was  given  as  required  by  law. 

In  the  case  at  bar,  Schmidt,  the  plaintiff,  in  his  petition 
avers  that  without  prejudice  to  his  rights  and  by  way  of 
compromise  he  had  tendered  to  said  defendant  the  sum  of 
$46  for  each  of  said  lots  in  payment  of  the  full  amount  of 
the  asseasments  made  thereon,  and  is  ready  and  willing  to 
pay  the  same  still.  If  the  defendant  is  willing  now  to  ac- 
<;ept  said  amount  in  full  of  its  claim, the  decree  may  be  taken 
in  its  favor  for  that  amount, and  the  rest  here  enjoined.  If 
not,  the  whole  will  be  enjoined,  saving  the  right  to  the  de- 
fendant (if  any  it  has),  under  sec.  2290,  to  order  a  re-assess- 
ment. In  either  event  the  costs  will  be  adjudged  against 
the  defendant. 

Burch'A  Johnsorij  for  Plaintiff. 

Scott  Bonham,  for  the  Village. 


(Sixth  Circuit^Lucas  Co., C,  Circuit  Court— Jan'y.Term,  1898.) 

Before  King,  Haynes   and  Parker,  J  J. 

THE  SUN  OIL  COMPANY  v.    THE    OHIO    FARMERa*     IN- 
SURANCE COMPANY. 

Imturance—Fire  caused  by  third  party— Right  of  Insurance  Co.  to 

sue  for  damages— 

<1.)  If  Insured  property  is  destroyed  by  Aire  through  the  fault 
or  negligence  of  another  than  the  insured,  the  insurer,  upon 
payment  of  the  loss,  will  be  subrogated  to  the  rights  of  the 
insured  to  the  extent  .of  the  indemnity  paid.  

Interrogatories  for  jury—Refusal  by  court  to  submit— *J!!^' 
<2.)  It  is  not  error  for^a  court  to  refuse  to  submit    interrogator- 
ies  to  a  Jury  at  the  request  of  a  party,  when  such  request  Is 
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absolute  and  unconditional,  and  not  with  the  qualification 
and  condition  that  they  are  to  be  answered  in  the  event  that 
a  general  verdict  is  returned. 

Same-  -Improper  interrogatories — 
(8. )  A  court  is  not  bound  to  and  should  not  propound  interroga- 
tories upon    questions  having    no  legitimate    bearing   upon 
the  issues,  or  the  answer  to  which  can  have  no  influence  on 
the  general  verdict. 

Same — Interrogatories  requested  to  be  submitted  as  a  whole — 
(4.)  Where  a  party  requests  the  court  to  propound  all  or  none  of 
a  series  of   interrogatories,  some  of    which    are    proper  and 
some  of  which  are  improper,  it  is  not  error  for  the  court    to 
refuse  to  submit  the  whole  or  any  part  of  such  series. 


Parker,  J. 

This  case  comes  into  this  court  by  petition  in  error  from 
the  common  pleas,  where  the  Otiio  Insurance  Company  was 
plaintiff, and  the  Sun  Oil  Company  was  defendant.  The  pe- 
tition Bled  by  the  plaintiff  below  sets  forth  that  it  is  a  duly 
incorporated  insurance  company,  authorized  to  do  business 
in  the  state  of  Ohio;  that  the  defendant.  The  Sun  Oil  Comp- 
any,  is  also  an  incorporated  company,  engaged  in  the  busi- 
ness of  mining  for  and  producing  petroleum  oils;  that  on 
the  lOth  day  of  September,  1893,  the  plaintiff  insured 
George  Bowe  and  vVilliam  M.  Bowe  against  loss  oi  damage 
by  fire,  to  their  barn,  hay,  grain,  fodder  and  seed  and  cer- 
tain other  property,  in  an  amount  not  exceeding  §1017. 25. 
That  while  sflid  contract  of  insurance  was  in  force,  certain 
of  this  property  was  destroyed  b>  fire;  that  the  amount  of 
the  1q98  so  occurring  was  $1017.25,  which  the  plaintiff  was 
required  to  and  did  pay  to  the  Bowes.  The  petition  then 
proceeds  to  charge  that  this  fire  occurred  through  the  fault 
and  negligence  of  The  Sun  Oil  Company;  that  while  it  was 
engaged  in  the  prosecution  of  its  business  of  mining  and 
drilling  for  petroleum  oil,  it  used  a  certain  boiler  to  operate 
a  certain  engine  and  machinery,  in  proximity  to  this  barn 
and  other  property  so  insured.  That  upon  the  day  the  fire 
occurred  there  was  a  high  wind  prevailing  and  blowing  from 
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the  direction  of  this  boiler  toward  this  barn  and  other  prop- 
erty; that  the  Sun  Oil  Company  failed  to  nse  proper  screens 
or  other  precautions  to  prevent  sparks  from  being  emitted 
from  the  smoke-stack  of  this  boiler;  that  they  burned  wood 
under  the  boiler,  which  caused  large  sparks, and  a  great  many 
of  them, and  that  on  that  account,and  on  account  of  the  pre- 
vailing wind  or  gale,  their  action  was  negligent,  and  that 
in  consequence  of  this  negligent  action,  certain  litter  in  and 
about  the  barn  was  firpd,  and  the  fire  was  communicated 
therefrom  to  a  straw-stack  next  to  the  barn,  and  this  prop- 
erty was  so  destroyed. 

The  answer  denies  the  allegations  upon  which  the  conclu- 
sion of  negligence  is  founded. 

The  claim  of  the  insurance  company  was  for  $1017.25, 
which  it  had  been  ▼equired  by  the  Bowes  to  pay  in  conse- 
quence of  this  fire.  They  claim  that  by  operation  of  law 
they  beaame  subrogated  to  the  rights  of  the  Bowes  as 
against  The  8un  Oil  Company.  The  case  went  to  a  jury, 
and  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  be- 
low for  the  full  amount  claimed,  and  upon  this  verdict  a 
judgment    was  entered. 

The  principal  contention  here,  on  behalf  of  the  plaintiff 
in  error  is:  that  the  case  stated  in  the  petition  was  not  made 
out  by  the  proofs;  that  if  any  case  was  made  out  by  the 
proofs,  it  was  one  widely  varying  from  that  stated  in  the 
petition — that  there  was  either  a  failure  of  proof,or  a  mater- 
ial  variance.  This  contention  was  based  chiefly  upon  the 
claim  that  it  was  fairly  established  by  the  evidence  that 
there  was  no  negligense  on  the  part  of  defendant  below  in 
the  use  of  the  sort  of  fuel  that  was  used  under  this  boiler, 
and  that  there  was  no  negligence  in  not  using  a  screen  or 
spark-arrester  over  the  smoke-stack.  It  does  not  appear  to 
have  been  claimed  on  behalf  of  the  plaintiff  below  that  these 
acts, either  of  them, amounted  to  negligence  per  $ie\  but  that, 
under  the  circumstances,  considering  the    proximity    of  the 
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barn  and  these  inflammable  materials,  and  the  gale  that  was 
blowing  from  the  direction  of  the  engine  towards  the  barn, 
and  the  further  fact,  which  appears  in  the  evidence,  that 
the  servants  of  the  defendant  below  who  were  operating 
this  boiler  had  been  cautioned  against  the  danger — that  all 
of  these  facts  and  circumstances  combined  amounted  to 
negligence  on  the  part  of  defendant  below. 

After  a  careful  consideration  of  this  question,  we  do  not 
find  that  there  was  any  failure  of  proof,  or  variance,  which 
required  the  court  below  to  act  upon  the  motion  of  the  de- 
fendant   below  to  arrest  the  case  from  the  jury. 

It  is  also  contended  that  the  verdict  is  against  the  weight 
of  the  evidence.  We  do  not  deem  it  necessary  to  go 
through  this  bill  of  exceptions  and  review  the  evidence, bat 
we  have  read  it  and  considered  it,  and  it  8eem°  to  us  that 
the  jury  was  justified  in  finding  as  they  did — that  the  de- 
fendants below  were  guilty  of  negligence;  that  the  verdict 
is  amply  sustained,  as  I  have  intimated.  The  engine  was 
situated  but  a  short  distance — some  300  or  350  feet — from 
this  barn,  straw-stack,  litter,  etc.,  and  the  wind  was  blpw- 
ing  in  that  direction,  and  sparks  were  blowing  out  of  the 
smoke-stack;  and,  in  addition  to  these  considerations,  a  fire 
had  been  communicated  from  this  boiler  to  a  fence-post,  or 
part  of  a  fence,  between  the  boiler  and  the  barn,  and  npon 
this  fire  being  extinguished,  the  attention  of  these  servants 
of  the  defendant.  The  Sun  Oil  Company,  was  called  to  the 
fact  that  fire  had  been  so  communicated  from  their  boiler, 
and  they  were  cautioned  against  operating  the  boiler  as  they 
were  operating  it  under  the  existing  conditions;  they  were 
told  that  it  would  probably  result  in  the  burning  down  and 
destruction  of  the  premises  of  the  Bowes.  They  seem  to 
have  recognized  (he  fact  that  the  operation  was  dangerous, 
and  promised  to  correct  their  mode  of  operation  so  that  the 
danger  would  be  averted;  but  it  appears  that  they  did  not 
do  BO,  and  the  fire  resulted. 
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This  GODtentioQ  seems  to  have  been  basad  on  the  theory 
of  counsel  for  plaintiff  in  error — that  tbe  insurance  company 
was  bound  to  make  out  the  same  kind  of  a  case  of  negli- 
gence against  tbe  Sun  Oil  Company  as  it  would  be  required 
to  make  out  in  order  to  successfully  resist  an  action  upon 
tbe  part  of  tbe  Bowes  upon  the  insurance  policy.  To  resist 
this  action  upon  the  policy  successfully,  or  to  give  a  right 
of  action  to  the  insurance  company  against  the  Bowes,  if 
the  act  had  been  their  act — the  setting  of  fire  to  this  prop- 
erty— it  would  have  been  necessary  to  show  that  the  negli- 
gence was  so  gross  as  to  amount  to  wilfullness  or  fraud.  It 
is  contended  that  the  rights  of  the  insurance  company 
against  the  tort  feasor  are  no  greater  than  the  rights  of  the 
insurance  company  against  the  insured;  but  we  are  not  cited 
to  any  authority  in  support  of  this  contention, and  we  know 
of  none.  We  regard  it  as  a  novel  proposition,  and  one  in 
support  of  which  we  can  think  of  no  good  reason. 

The  rule  as  to  the  insurance  company,  that  is  to  say 
affecting  the  right  of  the  insurance  company  against  the  in- 
sured, grows  out  of  and  is  modified  by  the  contract  of  in- 
sui-ance.  The  Sun  Oil  Company,  the  defendant  below,  is 
not  privy  to  this  contract:  it  has  no  rights  under  it.  Its 
rights  against  the  insurance  company  are  not  enlarged  by 
it,  nor  are  the  rights  of  the  insurance  company  against 
it  in  any  way  reduced,  qualified,  or  limited  by  it.  The 
consideration  does  not  proceed  from  the  Sun  Oil  Company 
to  the  insurance  company,  and  no  promise  runs  from  the  in- 
surance company  to  the  Sun  Oil  Company.  The  rule  is 
too  well  settled  to  admit  of  any  doubt,  or  to  require  any 
discussion  or  the  citation  of  any  authorities,  that  if  the  in- 
sured property  be  destroyed  through  the  fault  or  negligence 
of  another  then  the  insured,  the  insurance  company,  upon 
payment  of  the  loss,  will  be  subrogated  to  the  rights  of  the 
insured  owner  to  recover  from  the  wrong-doer  to  the  extent 
that  the  insurance  company  has  been  obligated   to  pay,  and 
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has  paid.  The  rights  of  the  iusurance  company  under  such 
circumstances  are  precisely  those  of  the  owner  against  the 
wrong-deer. 

The  rules  of  law  applicable  to  the  case  appear  to  have 
been  very  fully,  clearly  and  correctly  given  by  the  court  in 
its  charge  to  the  jury.  There  are  certain  exceptions  noted 
to  the  charge,  but  we  do  not  deem  it  necessary,  in  view  of 
the  course  the  discussion  has  taken,  to  say  more  than  this 
in  reference  to  the  charge.      We  find    no  error  in  it. 

It  was  also  contended  on  behalf  of  the   plaintiff  in    error 
that  the  court  below  erred  in  failing  or  refusing    to    submit 
to  the  jury  certain  written  interrogatories  which   it   is    said 
were  submitted  bv  counsel  for  the  defendant   below   to    the 
court    for  that  purpose  and  with   that    request.     These   ir.- 
terrogatories  are  spoken  of  by  counsel  for  plaintiff    in  error 
as  if. they  were  the  same  thing  as  the  special  verdict  provid- 
ed for  by  the  code.   There  seems  to  be  a  mateiial  difference 
and  distinction  between  the  two,and  one  that  should  be  con- 
sidered   in  order  that  what  has  been  held  with  *  reference  to 
each  and  the  application  of  what  we  shall  say  here    shall  be 
understood.      The  law  with  reference  to  special  verdicts  arid 
special  interrogatories  seems  to  have  been  incorporated  into 
a  statute, for  the  first  time, in  the  state  of  New  York, although 
a  similar  practice  obtained  in  this  country  before  that,  both 
in  courts  of  law  and  courts  of  equity — especially  in  the  lat- 
ter.     The  other  states  appear  to    have  followed  in  their  eji- 
actments  the  New  York  code  pretty  closely,    and    our   stat-, 
ute  up'jn  the  subject  appears  to  be  almost,  if  it   is   not   ex- 
actly, identical  with  the  statute  of  Indiana.      There  appears 
to  have  been  a  great  many  decisions  in  the  state  of  Indiana 
under  this  statute.      In  our  state,    there   are   not  so   many. 
When  questions  arise  upon  these  special    verdigts,    we    are 
usually  referred  to  the  decisions  of  the  courts  of   Indiana, 
which  are  very  full  and  numerous.    I  call  attention,  without 
reading,    to   sec.   5200,    Revised    Statutes,    which    defines 
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special   and  general  verdicts,  and  read  section  5201,  which 
is  a  counterpart  of  section  546  of  the  Indiana  code: 

"In  all  actions  the  jury,  unless  otherwise  directed  by  the 
court,  may,  in  its  discretion,  render  either  a  general  or 
special  verdict;  but  the  court  shall,  at  the  request  of  either 
party,  direct  them  to  give  a  special  verdict  in  writing  upon 
all  or  any  of  the  issues,  and  in  all  cases  when  requested  by 
either  party,  the  court  shall  instruct  the  jurors,  if  they  ren- 
der a  general  verdict, to  find  specially  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing,  and  shall  direct  a 
written  finding  thereon,  and  the  verdict  and  finding  must  be 
filed  with  the  clerk  and  entered  on  the  journal.*' 

Sec.  5202,  —  (which  is  the  same  as  sec.  547  of  the  Indiana 
code),  provides:  "When  the  special  finding  of  facts,"  (not 
the  special  verdict),  *'is  inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter,  and  the  court  may 
give  judgment  accordingly." 

Answers  to  interrogatories  (the  propounding  of  which 
seems  to  be  the  form  in  practice,  of  stating  in  writing  the 
particular  questions  of  fact  upon  which  the  finding  of  the 
jury  is  desired),  control  the  general  verdict,  but  do  not  dis- 
pense with  it.  The  special  verdict  differs  from  this  finding 
as  to  particular  facts  or  issues,  in  that  it  is  a  finding  by  the 
jury  upon  aW  facts  or  issues  upon  which  evidence  is  submit- 
ted, without  interrogatories,  and  it  dispenses  with  the  gen- 
eral verdict.  In  other  words,  a  general  verdict  has  no  place 
in  a  case  where  a  special  verdict  is  returned,  whether  such 
special  verdict  is  returned  by  direction  of  the  court,  on  its 
own  motion,  -or  by  request  of  the  parties,  or  by  the  jury 
without  any  direction  from  the  court. 

This  distinction  is  pointed  out  in  a  number  of  Indiana 
cases.  I  call  attention  to  the  case  of  The  Louisville,  New 
Albany  &  Chicago  Railway  Co.  v.  Balch,  105  Ind. Reports, 
93.  Referring  to  sections  546  and  547  of  the  Indiana 
code,  the  court  says: 

''These  sections  of  the  statute  clearly  provide  for  two 
kinds  of  verdicts,  a  special  and  general  verdict.     They    do 
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Dot  together  form  one  verdict,  but  are  separate  and  distinct. 

''A  general  verdict  is  a  finding  generally  for  the  plaintiff 
or  defendant  upon  the  facts  and  the  law  as  ^iven  by  the 
court  in  instructions.  A  special  verdict  is  a  finding  of  the 
facts  only.  In  this,  the  jury  have  nothing  to  do  with  the 
law.  The  court  does  not  instruct  them  as  to  the  law,  but 
in  the  rendition  of  the  judgment,  applies  the  law  to  the 
facts  found  by  the  jury."  Citing  Indianapolis,  etc.,  Ey. 
Co.  V.  Buph,    101  Ind.  582. 

*' There  is  a  marked  distinction  between  a  special  verdict, 
and  interrogatories  propounded  to  the  jury.  These  are  al- 
lowed only  in  case  a  general  verdict  is  found,  and  are  allow- 
ed for  the  purpose  of  discovering  whether  or  not  the  jury 
have  rested  their  verdict  upon  sufficient,  material  and  con- 
sistent facts.  They  may  be  propounded  in  reference  to  one 
or  more  of  the  material  facts  ir  the  case.  Such  interroga- 
tories cannot  accompany  a  special  verdict,  because  the 
special  verdict  is  itself  the  finding  of  the  facts.  It  is  per- 
fectly, consistent  to  allow  interrogatories  to  accompany  a 
general  verdict,  for  the  reasons  ststed,  but  it  would  not  be 
consistent  to  allow  both  a  general  and  special  verdict  in  the 
same  case,  for  the  reason  that  one  finds  both  the  law  and 
the  facts  of  the  case,  while  the  other  finds  the  facts  only, 
leaving  the  law  for  the  court  in  the  rendition  of  the  judg- 
ment. Each  is  a  mode  different  from  the  other,  in  reach- 
ing the  final  conclusion  in  the  case,  and  settling  the  ulti- 
mate rights  of  the  parties. 

*'The  jury,  unless  otherwise  directed,  may  find  either  a 
general  or  special  verdict;  but  if,  upon  the  request  of  either 
party,  they  are  required  to  find  a  special  verdict,  they 
should  not  return  a  general  verdict  also.  These  views  are 
fully  sustained  by  the  well  considered  case  of  Todd  v.  Pen- 
ton,  66  Ind.  25.'^ 

There  is  more  discussion  of  the  question  in  the  authority 
from  which  I  have  read. 

It  has  been  held  with  reference  to  special  verdicts — and 
the  statute  is  clear  upon  the  subject — that  it  is  sufficient  for 
counsel  to  demand  that  a  special  verdict  shall  be  rendered. 

But  it  is  held  that  the  court  is  not  bound  to  comply  with 
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a  request  to  eubmit  interrogatories,  anless  coupled  with  the 
qualificatioD  that  the  same  are  to  be  answered  only  in  case 
a  general  verdict  is  returned.  If  no  verdict  is  returned,  or 
if  a  special  verdict  is  returned,  the  jury  may  not  be  requir- 
ed to  answer  the  interrogatories.  There  are  a  great  many 
decisions  to  this  effect.  I  call  attention  briefly  to  one  or 
two. 

The  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  Sy. 
Co.  V.  Bowen,  Adm*r.,  in  the  70  Ind.  p.  478: 

*'A  jury  can  only  be  required  to  answer  special  interro- 
gatories conditionally  upon  their  finding  a  general  verdict, 
and  then  only  when  so  instructed  by  the  court,  upon  the  re- 
quest of  one  or  both  the  parties.  The  submission  of  intei- 
rogatories  to  the  jury  is  a  judicial  act,  and  the  record  ought 
in  some  way  to  show  affirmatively  that  the  interrogatories 
were  submitted  to  the  jury  in  the  manner  and  under  the 
circumstances  contemplated  by  the  statute,  before  any  ques- 
tion can  be  made  upon  such  interrogatories  in  the  supreme 
court.  * ' 

In  91  Ind.,  ?52  (Taylor  v.  Burk,   Ex*r. ),   reading   from 

the  syllabus: 

*' There  is  no  error  in  the  court's  refusal  to  propound  an 
interrogatory  to  the  jury,  at  the  request  of  a  party,  when 
such  request  is  absolute  and  unconditional,  and  not  in  the 
event  they  render  a  general  verdict." 

With  those  authorities  in  mind,  let  us  look  at  the  bill  of 
exceptions  and  see  what  occurred  upon  the  trial  of  the  case 
at  bar.  The  first  mention  that  seems  to  have  been  made  of 
the  interrogatoires  is  by  the  court.      The  court  says: 

''With  regard  to  the  questions  of  the  special  verdict,  I 
would  say  that  I  have  given  them  such  attention  as  I  have 
been  able  to  in  the  short  time  allowed  me.  While  I  think 
under  the  law  they  are  handed  up  to  the  court  in  time,  yet 
they  should  have  been  handed  up  a  little  before  they  were 
banded  up.  I  am  also  of  the  opinion  that  a  portion  of  them 
[copyright,  1898,  by  carl  g.  jahn.] 
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are  improper  questions  to  sabmit,  and  tbey  being  asked  for 
as  a  whole  and  attached  together,  I  must  refuse  to  submit 
them  as  a  whole.  There  are  certain  questions  there  that,  if 
they  had  been  handed  up  detached,  I  would  submit  to  the 
jury,  or  if  they  are  hereafter  detached  and  broken  up,  I 
will  instruct  the  jury  upon  them  and  have  them  answered. 
Exceptions  by  Mr.  James." 

It  is  then  noted  that  the  '* special  verdict,  marked  S.  V. 
as  hereinafter  shown  and  attached  as  part  hereof,'*  was 
made  a  part  of  the  bill  of  exceptions.  It  seems  that  after 
the  jury  were  sent  out,  the  coart  again  called  attention  to 
these  interrogatories,  as  shown  in  the  record;  to- wit: 

''Immediately  after  the  jury  had  retired  the  court  said  to 
counsel  for  defense  that  the  special  questions  and  answers 
might  be  cut  apart,  and  that  he  would  submit  certain  ones 
as  being  pertinent  and  proper.  That  it  was  not  too  late  to 
call  the  jury  back  and  give  them  further  instructions  as  to 
the  special  verdict;  and  thereupon  counsel  for  the  defense 
explained  to  the  court  that  the  questions  were  prepared  very 
early  in  the  case  and  before  he  knew  fully  what  would  be 
the  special  claim  of  the  plaintiff,  and  while  he  thought  that 
the  first  two  questions  were  perhaps  not  important  in  view 
lof  the  claims  made  upon  the  trial  and  argument,  yet  he 
.deemed  the  entire  list  of  questions  pertinent  and  proper, and 
that  he  desired  to  have  them  all  answered,  and  desired  to 
have  them  all  submitted  as  proper;  that  he  preferred  to  have 
them  all  given, or  none,  and  proposed  to  stand  or  fall  on  the 
list  as  a  whole,  and  saved  his  exception.'* 

It  does  not  appear,  except  by  implication,  that  the  court 
was  requested  to  submit  these  interrogatories  at  all — that  is 
to  say,  it  does  not  appear  except  by  the  language  of  the 
£ourt  after  the  jury  had  gone  out. 

It  appears  that  certain  interrogatories  had,  in  some  way 
or  other,  gone  into  the  hands  of  the  court,  and  the  court 
made  certain  remarks  in  reference  to  them,  and  announced 
his  decision  to  not  send  them  all  to  the  jury, and  Mr.  James 
excepted,  from  which  it  is  implied  that  Mr.  James, who  was 
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coansel  for  defendant  below,  desired  to  have  the  mterroga- 
tpries  aabmitted.  That  is  the  only  way  it  appears.  That 
is  scarcely  safficient  to  make  the  failure  of  the  court  to  send 
these  interrogatories  in,  reversible  error.  Every  presump- 
tion is  in  favor  of  the  absence  of  error.  Prejudical  error 
mast  appear  affirmatively.  We  think  we  should  follow  the 
Indiana  decisions  above  referred  to.  The  court  was  not  re- 
quested to  submit  these  interrogatories  to  be  answered  in 
case  a  general  virdict  was  returned.  We  may  say  that  it 
appears  by  fair  inference  or  implication,  that  there  was  a  re- 
quest to  send  these  interrogatories  to  the  jury,  but  it  cannot 
be  said — there  is  nothing  to  justify  us  in  saying — that  the 
request  was  that  these  interrogatories  should  be  answered 
in  the  event  that  the  jury  should  return  a  general  verdict; 
and  we  hold,  that  it  is  not  improper  upon  the  part  of  the 
court  to  refuse  to  send  in  even  proper  interrogatories,  unless 
the  request  is^coupled  with  this  condition.  But  the  court 
is  not  bound  to  submit  improper  interrogatories.  It  appears 
by  what  occurred  a^ter  the  jury  retired,  that  a  series  of  in- 
terrogatories had  been  submitted,  with  a  request  that  all 
should  be  submitted  to  the  jury,  or  none.  We  are  clear 
that  if  there  were  any  of  these  interrogatories — any  one  or 
more  of  the  series — which  should  not  have  been  submitted 
to  the  jury,  or  that  the  court  was  not  bound  to  submit  to 
the  jury,  that  that  would  justify  the  court  in  declining  to 
submit  any — under  the  circumstances. 

It  is  arguedjthat  the  court,  notwithstanding  this  request 
of  counsel,  should  have  passed  upon  the  interrogatories  and 
decided  which  were  proper  and  which  were  improper,  and 
should  have  given^to  the  jury  those  which  it  deemed  prop- 
er; but  we  do  not  agree  with  this  view.  We  do  not  think 
the  court  was  bound  to  sift  the  wheat  from  the  chaff,  and 
especially  in  view  of  the  request  of  counsel  that  all  should 
be  given,  or  none.  The  rule  as  to  requests  to  charge  the 
jury,  to  the  effect  *that  if  some  of  a  series  of  connected  prop- 
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ositioDS  are  bad,  it  ia  not  error  to  refuse  the  whole  (19  Ohio 
Reports,  337);  and  that, if  a  charge  is  asked  as  an  entirety, 
and  part  of  it  is  unsound, it  is  not  error  to  refuse  the  whole, 
involves  a  principle  that  applies  in  its  logic  to  interroga- 
tories,since  the  action  of  the  court  in  each  case  has  to  do  with 
guiding  the  jury  to  proper  conclusions,  and  therefore,  a 
similar  rule  should  be  applied.  Confusing  or  misleading 
the  jury  by  the  submission  of  improper  questions  in  one 
case,  may  be  as  fatal  to  the  ends  of  justice,  as  confusing  or 
misleading  it  by  improper  instructions  in  the  other. 

In  support  of  what  I  have  said,  to  the  effect  that  the 
court  is  not  bound  to  submit  interrogatories  which  are  im- 
proper, I  cite  Thompson  on  Trials,  sec.  2681,  which  reads 
as  follows: 

'^Many  loose  questions  are  often  submitted  to  a  jury 
which  can  have  no  effect  upon  the  general  verdict,  which 
ever  way  it  may  be  returned.  The  object  of  these  special 
Gndings  is,  not  only  to  secure  a  more  useful  and  minute  ex- 
amination of  the  component  parts  necessary  to  a  general 
verdict,  but  either  to  confirm  or  antagonize  that  verdict, 
which  ever  way  it  may  be  returned.  An  interrogatory, 
therefore,  the  answer  to  which  will  in  no  way  control  the 
general  verdict,  should  not  be  submitted.  They  should  be 
limited  to  material  and  controverted  questions  of  fact.  Each 
question  submitted  should  be  limited  to  a  single,  direct  and 
material  controverted  issue  or  fact,  and  in  such  a  way  that 
the  answer  will  necessarily  be  positive,  direct  and  intelligi- 
ble. Facts  not  put  in  issue  by  the  pleadings,  need  not  be 
found.  It  is  no  objection  to  a  question  that  it  is  leading; 
it  is  rather  to  be  desired.  The  form  should  be  such  that  it 
can  be  answered  positively.  The  particular  form  in  which 
it  shall  go  to  the  jury,  is  always  under  the  control  of  the 
court,  and  it  is  not  bound  to  submit  one  in  the  exact  from 
requested.*' 

In  support  of  these  different  propositions  a  great  many 
authorities  are  cited,  chiefly  from  the  Indiana  Reports,  to- 
wit: 

27  Ind.,  400:  *' Where  the  questions  propounded  require 


VOL.  XV,  CIRCUIT  COURTS  OF  OHIO.  887 

The  SuD  Oil  Co.  ▼.  The  Ohio  Farmera*  iDsurance  Co. 

the  jary  to  find  the  evidence,  rather  than  facta,  or  where 
they  relate  to  matters  having  no  material  bearing  upon  the 
rights  of  the  parties,  the  court  may  refuse  to  submit  them 
to  the  jury." 

108  Ind.,  481:  ''It  is  not  proper  to  submit  to  the  jury 
interrogatories  which  merely  call  for  an  expression  of  opin- 
ion upon  a  question  of  law  involved  in  the  case,  nor  inter- 
rogatories the  answers  to  which  can  have  no  influence  on 
the  general  verdict." 

85  Ind.,  33:  "'It  is  not  error  to  refuse  to  submit  to  the 
jury  an  interrogatory  as  to  a  question  of  fact  not  involved 
in  the  issues,  or  as  to  a  question  of  law.*' 

Certain  of  the  interrogatories  which  were  not  submitted, 
because  of  the  refusal  of  the  court  ta  submit,  and  of  which 
complaint  is  made,  read  as  follows: 

*'l.  Do  you  find  that  there  was  any  negligence  on  the 
part  of  the  defendant  in  locating  the  well,  with  the  boiler 
and  engine  to  generate  power  therefor,  at  the  point  on  the 
Bonawit  farm  wher^  it  was  located?" 

That  is  entirely  immaterial:  it  is  not  claimed  or  contend- 
ed that  there  was  any  negligence  on  the  part  of  defendant 
in  locating  the  well,  boiler  or  engine. 

'^2.  Was  it  negligent  for  the  defendant  to  burn  wood  in 
its  boiler  in  the  drilling  of  such  well?" 

It  is  questionable  whether  that  should  have  been  submit- 
ted, because  it  was  the  burning  of  the  wood  with  the  high 
wind  prevailing, and  other  circumstances,  which  were  alleged 
to  have  been  negligence. 

And  so  as  to  the  spark-arrester,  in  the  third  question. 

*'6.  From  the  circumstances  surrounding  the  premises 
and  as  shown  by  the  evidence  to  exist  at  that  place  at  that 
time,  might  not  the  fire  have  originated  from  some  other 
source?" 

Now,  clearly, the  court  was  not  required  to  submit  to  the 
jury  a  question  which  would  oblige  the  jury  to  speculate 
upon  how  this  fire  might  have  originated  in  some  other  way 
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than  that  wbich  the  tefltimonj  shows.  The  question  for 
the  jary  was  whether  or  not  the  fire  was  communicated  from 
this  boiler?  Having  decided  that,  either  affirmatively  or 
negatively,  that  was  all  they  were  required  to  decide  upon 
that  subject. 

The  next  question  is:  '*If  not, why  not?' 

Because  of  these  questions,  which  the  court  was  not 
bound  to  submit  to  the  jury, and  should  not  have  submitted 
to  the  jury,  as  well  as  because  the  interrogatories  were  not 
submitted  with  the  request  that  they  be  answered  in  the 
event  that  a  general  verdict  should  be  returned,  we  hold 
that  the  court  did  not  err  in  refusing  to  submit  these  inter- 
rogatories to  the  jary,  even  though  some  of  the  questions 
were  proper,and,  if  submitted  alone,  with  a  proper  request^ 
should  have  gone  to  the  jury. 

The  judgment  is  affirmed. 

James  &  Beverstock,  for  Plaintiff  in  Error. 

Potter  &  Emei'ij,  for  Defendant  in  Error. 


(First  Circuit— Hamilton  Co.,  O.,  Circuit  Court— Nov.  Term,  1897.) 

Before  Cox,  Smith  and  Swing,  J  J. 
THE  CITY  OP  CINCINNATI  v.  MAGGIE  EOAN. 


^idence — 
Where  the  question  whether  the  city  or  the  property  owner 
on  a  street,  in  the  course  of  improvement  of  the  same,  had 
built  a  retaining  wall  to  protect  such  owner's  property  and 
building  thereon  from  injury  by  a  fill  in  the  street,  and  waa 
responsible  for  the  negligent  manner  in  which  the  same  was 
built  whereby  such  owner's  building  was  damaged,  and  the 
city  claims  that  such  wall  was  built  by  the  r  ontractor  having 
the  contract  for  the  improvement  of  the  street,  under  a  pri- 
vate arrangement  between  the  contractor  and  the  property 
owner  to  which  the  city  was  not  a  party,  it  is  competent 
for  the  city  to  prove  that  it  did  not  authorize  the  building 
of  the  wall,  and  did  not  pay  for  its  cost. 

Error  to  the  Court  of  Common  Pleasof  Hamilton  countjr 
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Smith,  J. 

The  judgment  songht  to  be  reversed  in  this  case  was  ren- 
dered in  an  action  brought  by  Maggie  Egan  against  the  city 
to  recover  damages.  Her  petition  contnined  three  separate 
causes  of  action.  In  the  first  she  sought  to  recover  $2000 
damages  for  an  alleged  injury  by  the  city  to  bei  lot  and  the 
improvements  thereon, abutting  on  a  street,  which  she  claims 
was,  without  warrant  of  law,  filled  to  a  great  height  in  front 
of  her  property.  In  the  second  she  sought  to  recover  $700 
damages,  averring  that  to  maintain  and  support  the  fill 
made  on  said  street  in  front  of  her  premises,  the  city  built 
a  high  retaining  wall  along  the  same,  shutting  in  her  dwell- 
ing  house,  cutting  off  her  access  thereto,  and  depriving  her 
of  the  necessary  light  and  air  from  her  premises,  and  built 
it  so  carelessly  and  negligently,  that  it  afterwards  cracked 
and  allowed  water  and  sewage  to  pass  through  the  same  and 
on  to  the  foundation  of  her  house,  undermining  the  same, 
and  greatly  injuring  it.  In  the  third  cause  of  ac- 
tion it  is  averred  that  in  the  construction  of  said  wall,  the 
city  appropriated  therefof  a  strip  of  her  ground  four  feet 
wide  and  thirty-eight  feet  long,  and  that  the  same  is  used 
by  it  as  a  necessary  part  of  the  street,  and  she  has  thereby 
been  deprived  of  her  property  rights  therein  to  her  dam- 
age $800.  The  answer  of  the  defendant,  in  substance,  is  a 
general  denial  of  the  averments  of  the  petition,  and  sets 
up  facts  which  it  is  claimed  show  that  the  improvement  was 
legal  and  valid,  and  that  for  several  reasons  the  plaintiff 
was  not  entitled  to  recover  any  damages.  As  a  further 
answer  to  the  second  and  third  causes  of  action,  it  says 
that  the  retaining  wall  in  question  was  placed  there  by 
the  defendant  or  her  agents.  This  is  denied  by  plain- 
tiff's reply. 

At  the  trial  of  the  case  in  the  court  of  common  pleas  the 
evidence  tended  to  prove  that  the  city  had  contracted  with 
a  Mr.  Neidemeyer  to  construct  this  improvement  of  the  street 
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in  front  of  and  on  either  side  of  plaintiff*8  premises.  That 
it  was  a  general  contract  to  do  work, such  as  filling  ind  ex- 
cavation, at  certain  prices  per  yard  I  believe,andsomnch  for 
masonry  per  perch.  There  was  no  stipulation  in  the  con- 
tract as  to  this  wall.  The  city  offered  evidence  tending  to 
prove  that  it  was  in  fact  built  under  a  contract  between  Pat- 
rick Egan,  thjB  father  of  the  plaintiff,  and  Mr.  Neidemeyer, 
the  contractor,  who  had  made  the  other  improvement  for  the 
city.  The  evidence  as  to  this  was,  that  Egan  asked  Neide- 
meyer if  he  had  made  up  his  mind  how  much  he  was  going 
to  charge  for  doing  it.  That  he  answered,  yes — $3  per 
perch,  provided  he  would  allow  him  to  use  old  perch 
(stone?)  in  the  wall  which  then  stood  there — And  to  this 
Egan  replied,  ''All  right,  go  ahead  and  build  it." 

In  addition  to  this  the  city  sought  to  prove  by  W.  H. 
Bosh  or  L.  F.  Bosh,  who  were  assistant  city  engineers,  and 
one  of  them  the  officer  in  charge  of  this  improvement,  that 
no  authority  or  direction  had  been  given  by  the  engineer  in 
charge,  to  the  contractor,  to  construct  this  retaining  wall, 
and  that  in  computing  the  estimate  of  the  amount  due  from 
him  to  the  city  for  work  done  on  the  street  improvement,  no 
estimate  for  the  work  done  on  this  wall  by  him  was  made, 
and  that  the  contractor,  or  his  assignees, never  received  any 
pay  from  the  city  for  such  wall.  The  court  refused  to  allow 
this  evidence  to  be  given,  and  the  city  duly  excepted. 

In  this  action  we  are  of  the  opinion  that  the  court  erred 
to  the  prejudice  of  the  defendant.  The  claim  of  the  city 
was  that  it  had  never  authorized  this  wall  to  be  built  by 
Neidemeyer,  and  had  nothing  to  do  with  it,  but  that  it  was 
done  by  some  one  else;  and  there  was  evidence  tending  to 
show  that  it  was  done  under  an  arrangement  between  Egan 
and  the  contractor.  But  why  was  it  not  competent  for  the 
city  further  to  prove  that  it  did  not  authorize  Neidemeyer 
to  do  so,  and  that  the  cost  of  the  wall  was  not  included  in 
the   estimate   of  the  amount  payable  to  him  under  his  con- 
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tract  with  the  city,  and  that  he  never  was  paid  anything  tor 
this  wall  by  the  city  ?  We  see  no  good  reason  for  its  ezola- 
sion.  The  question  whether  it  had  been  built  by  the  city  was 
one  of  the  issues  in  the  case,  and  any  evidence  faiily  tending 
to  prove  that  the  city  had  not  built  the  wall,  was  competent 
and  relevant,  and  we  think  the  evidence  rejected  was  of  that 
character. 

The  verdict  of  the  jury  was  a  general  one  in  favor   of  the 

plaintiff  for  the  sum  of  $ This  or  a  part  of  it  may  have 

been  on  account  of  the  claim  made  in  the  second  and  third 
causes  of  action — and  as  the  amount  found  due  on  each  cause 
of  action  can  not  be  ascertained,  it  follows  that  the  judgment 
must  be  reversed. 

We  see  no  other  error  in  the  case. 


<Piret  Circuit— Hamilton  Co.,  O.,  Circuit  Court— Jan.  Term,  1898.) 

Before  Cox,  Smith  and  Swing,  J  J. 
HENRY  RANSICK  v.  THE  STATE  OP  OHIO. 


BUI  of  exceptions  before  J.  P.—Need  not  be  copied  into  docket — 
Sec.  6665,  B.  S.,  applies  to  the  taking  of  exceptions  before  a 
justice  of  the  peace,  in  all  cases,  civil  as  well  as  criminal, 
and  therefore,  by  the  express  provision  of  this  section,  the 
bill  of  exceptions  is  not  required  to  be  copied  into  the  record 
or  docket  of  the  justice. 

Same — Must  be  filed  with  clerk  toithin  ten  days — 
A  bill  of  exceptions  taken  before  a  justice  of  the  peace  must  be 
filed  with  the  clerk  of  the  common  pleas  within  ten  days  to 
avail  plaintiff  in  error. 

Oleomargarine— Pure  butter  not  containing  80  per   cent,  of  butter 

fats— 

There  is  nothing  in  sec.  4200-19,  R.  S.,  either  when  construed 
literally  or  when  construed  together  with  the  other  sections 
of  the  act  and  considered  with  reference  to  the  evil  to  be 
remedied— that  leads  to  the  belief  that  the  legislature  in- 
tended to  enact  that  an   article,  admitted  to  be  pure  butter, 
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should  be  called  and  desiKnated  as  oleomargarine,  provided 
said  pure  butter  should  not  contain  at  least  80  per  cent,  of 
butter  fats. 


Error  to  the  Court  of  Common  Pleas  of  Hamilton  coanty. 

Swing,  J. 

The  plaintiff  in  error  was  arrested  and  convicted  before  a 
justice  of  the  peace,  for  exposing  oleomargarine  for  sale 
without  having  a  placard  in  a  conspicuous  place  as  provided 
by  statute.  The  case  was  taken  to  the  court  of  common 
pleas,  where  the  judgment  of  the  justice  of  the  peace  was 
affirmed,  and  the  case  is  in  this  court  on  error  to  this  judg- 
ment. 

In  the  court  of  common  pleas,  the  court  was  of  the  opin- 
ion that  the  judgment  of  the  justice  should  be  affirmed,  on 
the  ground  that  the  bill  of  exceptions  not  being  copied  into 
the  record,  there  was  no  proper  bill  of  exceptions,  and  the 
court  therefore  did  not  pass  upon  the  other  questions  in  the 
case  which  were,  first,  whether  on  the  admitted  facts  the 
plaintiff  in  error  was  guilty  of  an  offense;  and  second, 
wheth  3r  it  is  necessary  that  the  bill  of  exceptions  should  be 
transmitted  with  the  papers  to  the  Cierk  of  the  common 
pleas  within  ten  days  from  the  decision,  in  order  to  secure 
to  the  party  his  rights  under  the  statute.  These  questions 
however,  all  arise  in  this  court. 

First — Is  it  necessary  that  the  bill  of  exceptions  be  copied 
at  length  upon  the  docket  of  the  justice  and  a  transcript  of 
the  docket  record  be  filed  with  the  petition  in  error?  Prior 
to  the  amendment  to  sec.  6565,  Revised  Statutes,  90  O.L., 
358,  this  was  undoubtedly  required, and  whether  it  does  now, 
or  not,depends  upon  whether  this  section  applies  to  criminal 
cases  before  a  justice  as  well  as  to  civil  cases.  In  our  opin- 
ion, this  section  does  apply  to  criminal  cases,  and  is  the  only 
provision  of  the  statute  which  does  make  any  provision  for 
the    mode  of   taking   exceptions  before  a  justice — and  if  it 


TOL.  XV.  CIRCUIT  COURTS  OF  OHIO.  878 

Ransick  v.  The  State  of  Ohio. 

does,  by  the  ezpresB  provision  of  tfaifi  section,  the  bill  of  ex- 
ceptions is  not  required  to  be  copied  into  the  record  or 
docket.  The  langaage  of  the  section  is  broad  and  compre- 
hensive. It  says:  "In  all  cases  before  a  jastice  of  the 
peace, whether  tried  by  jury  or  by  the  justice.  *  *  ."and  if 
sec.  6565  does  not  apply  to  criminal  cases,  there  is  no  pro- 
vision in  the  statutes  which  makes  provision  for  the  taking 
of  exceptions  in  such  case  before  a  justice.  No  such  over- 
sight as  this  can  reasonably  be  entertained  to  have  been 
made,  and  if  it  does  apply  as  to  the  manner  of  taking  of 
such  exceptions,  it  must  also  be  held  to  apply  in  all  its  pro- 
visions. And  if  it  doe3,  the  bill  need  not  be  copied  into 
the  record. 

The  civil  code  does  not  contain  any  such  statement  as  sec. 
6565  contains,  that  ''in  all  cases, ''and  therefore,  sec. 7304, 
Kev.  Stat,  which  relates  to  criminal  cases,  provides  that  the 
rales  governing  3ivil  cases  shall  apply  to  criminal  cases;  but 
the  justice's  section  having  provided  for  ''all  cases  before  a 
justice, '^  it  was  not  necessary  that  there  should  be  any  sim- 
ilar provision  for  criminal  cases  before  a  justice,  provided 
"all  cases"  meant  "all  cases,"  both  civil  and  criminal,  and 
not  simply  "all"  civil  cases.  We  are  clearly  of  the  opin- 
ion that  the  section  is  intended  to  apply  to  all  cases  tried 
before  a  justice. 

We  took  this  position  in  the  case  of  Bosodi  v.  The  State, 
in  13  C.  C,  275,  but  the  question  was  not  then  distinctly 
put  in  issue,  and  probably  was  not  therefore  a  direct  author- 
ity, and  on  that  account  we  here  state  more  fully  our 
reasons  for  so  holding. 

Second. — As  to  whether  is  was  necessary  that  the  bill  of 
exceptions  should  be  filed  with  the  clerk  within  ten  days  in 
order  to  avail  plaintiff  in  error.  This  question  was  deter- 
mined in  the  above  cited  case,  and  we  adhere  to  the  views 
therein  stated. 

Third. — Was  the  plaintiff  guilty  of  an  offense?    Tlie  evi- 
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dence  clearly  showed  that  what  the  plaintiff  in  error  did  was 
to  expose  to  sale  an  article  of  pure  batter,  made  from  the 
milk  and  cream  of  cows,  without  any  foreign  substance  of 
any  kind  in  it;  but  said  pure  batter  contained,  according  to 
the  chemical  analysis,  something  less  than  80  per  cent,  of 
butter  fats. 

It  is  claimed  on  behalf  of  the  state,  that  this  article,  ad- 
mitted to  be  nothing  but  pure  butter,  is  not  pure  butter, 
but  oleomargarine,  by  reason  of  sec.  4200-19-  -sec.  4, Revised 
Statutes,  which  section  reads  as  follows: 

'"The  word  oleomargarine,  as  used  in  this  act,  shall  be 
construed  to  mean  any  substance  not  pure  butter  of  not 
less  than  80  per  cent,  of  butter  fats,  which  substance  is 
made  as  substitute  for,  in  imitation  of,  or  to  be  used  as 
butter.'' 

We  see  nothing  in  the  literal  construction  of  this  sec- 
tion, or  when  construed  together  with  the  other  sections 
of  jthe  act  and  considered  with  reference  to  the  evil  to  be 
remedied,  that  leads  us  to  believe  that  the  legislature  in- 
tended to  enact  that  an  article,  admitted  to  be  pure  butter, 
should  be  called  and  designated  as  oleomargarine,  provid- 
ed said  pure  butter  should  not  contain  at  least  80  per  cent, 
of  butter  fats. 

We  think  the  judgments  of  the  court  of  common  pleas 
and  the  justice  of  the  peace,  should  be  reversed  and  said 
cause  is  remanded  to  the  court  of  common  pleas  for  fur- 
ther proceedings  according  to  law. 

Tafel  &   Schotif  Attorneys  for  Plaintiff  in  Error. 

O.  J,  Rentier,  Attorney  for  Defendant  in  Error. 
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Before  Coz,  Smith  and  Swing,  J  J. 
SMITH  A  NIXON  v.  Q.  A  E.  dlMPER  and   LAURA  WHITE. 


Chattel  mortgage^  not  filed,  has  priority  over  subsequent  mortgage 
vfith  notice-- 

A  chattel  mortgage, although  not  filed  as  the  statute  direots^has 
priority  over  a  chattel  mortgage  subsequently  executed  to  a 
third  party  and  properly  filed,  where  such  subsequent  mort- 
gagee has  notice  at  the  time  of  the  existence  of  the  first 
mortgage. 

Evidence— Rebuttal-' 
Where  in  replevin  the  defendant  attempts  to  prove  his  right  to 
the  possession  of  the  article  by  producing  a  chattel  mortgage 
under  which  he  acquired  such  possession,  it  is  competent 
for  the  plaintiff  to  introduce  evidence  to  defeat  defendant's 
claim  under  such  chattel  mortgage, and  defendant  would  then 
be   entitled  to  introduce  evidence  in  rebuttal. 

Replevin  suit  under  chattel  mortgage — Holder  of  other   mortgage 
not  hound  to  become  party— 

A  party  holding  a  chattel  mortgage  is  not  bound  to  intervene 
and  set  up  his  claim  in  a  replevin  suit  instituted  by  a  third 
party  holding  a  chattel  mortgage  on  the  same  property,  if 
not  made  a  party  to  such  suit,  but  may  afterwards  com- 
mence an  action  for  the  recovery  of  the  property  under  his 
own  chattel  mortgage. 

Error  to  the  Court  of  Common  PleajB  of  Hamilton  county. 

Smith,  J. 

The  plaintifiFs  in  error  commenced  an  action  in  replevin 
against  the  defendants  in  error  to  recover  the  possession  of 
a  piano  which  they  (the  plaintiffs)  claimed  to  own,  and 
9rhich  they  averred  was  unlawfully  detained  from  them  by 
the  defendants.  The  defendants,  G.  &  E.  Simper,  by  their 
answer.simply  denied  the  averments  of  the  petition. 

At  the  trial  the  plaintiffs, in  !!upport  of  their  claim, offered 
in  evidence  a  mortgage  given  to  them  by  Laura  White  on 
the  piano  when  she  was  the  owner  of  it,  to  secure  the  pay- 
ment of  the  purchase  price  thereof,  and  proved  the  amount 
due  to  them  therefor,   and  that  the  condition   was  broken, 
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and  a  demand  for  its  possession  and  a  refasal  to  deliver  it, 
and  that  thereupon  they  replevied  it.  It  further  appeared 
on  cross-examination  of  their  witness,  that  the  mortgage  had 
never  been  filed  as  the  statute  provides.  Plaintiffs  then 
rested. 

By  way  of  defense,  the  Simpers  offered  in  evidence  a 
mortgage  on  the  piano  and  on  other  property  executed  to 
them  by  Laura  White,  after  the  execution  of  the  mortgage 
by  her  to  Smith  &  Nixon — and  that  the  same  had  been  duly 
filed.  That  on  default  of  payment, they  had  taken  the  prop- 
erty from  her  in  replevin  proceedings  against  her. 

By  way  of  rebuttal  the  plaintiffs  called  Mrs.  White  as  a 
witness  and  sought  to  show  by  her,  that  at  the  time  she  ex- 
ecuted the  mortgage  to  the  Simpers  she  had  no  knowledge 
that  it  was  a  mortgage  or  in  any  way  a  lien  on  her  prop- 
erty. That  she  was  then  not  indebted  to  them  in  any  sum, 
but  that  on  the  contrary  they  were  indebted  to  her;  and 
were  so  when  the  propeity  was  replevied.  That  she  did  not 
know  that  the  piano  was  coveied  by  the  mortgage,  and  that 
she  had  notified  the  Simpers  that  Smith  &  Nixon  then  had 
a  mortgage  thereon.  This  evidence  was  all  excluded  by  the 
court  on  the  ground  that  it  was  not  proper  evidence  in  re- 
buttal, and  plaintiffs  excepted. 

In  this  we  think  the  court  erred.  As  against  any  subse- 
quent mortgages  executed  by  Mrs.  White  with  notice  to  the 
mortgagee  of  the  prior  mortgage  on  the  piano  to  Smith  & 
Nixon  the  mortgage  to  Smith  &  Nixon  was  a  good  and 
valid  one,  though  not  filed.  Such  subsequent  mortgage 
with  notice  of  the  prior  mortgage,  is  not  a  bcrtia  fide  mort- 
gage, and  the  first  mortgage,  though  not  filed,  has  priority 
over  it.  7  Ohio  St.,  19S;  17  Ohio  St.,  488;  and  11  C.  C, 
193,  recently  affirmed  by  the  supreme  court.  So,  too,  if 
there  was  nothing  due  on  the  Simper  mortgage  when  they 
replevied  the  property  under  it,  it  gave  them  no  right  to 
hold  the  property  as  against  a  prior  mortgagee  though  the 
mortgage  of  the  latter  was  never  filed. 
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Tb3  claim  of  the  Simpers  was  first  asserted  in  this  case 
when  they  offered  their  mortgage  in  evidence.  Smith  <te 
Nixon  had  then  a  right  to  show  that  it  was  not  a  valid  mort- 
gage, or  good  as  against  them — or  had  been  paid,  or  was  a 
forgery,  or  any  other  matter  which  woald  show  that  the 
Simpers  had  no  claim  to  the  property  under  it.  The  con- 
tention of  counsel  for  the  defendants  in  error  is  that  if  such 
evidence  were  allowed,  then  that  the  Simpers  would  have  the 
right  to  rebut  this  rebutting  evidence,  and  this  is  not  allow- 
able. Of  course  they  would  have  such  right,  for  our  statute, 
sec.  5790,  Revised  Statutes,  expressly  gives  it  to  them.  It 
provides,  in  substance,  that  the  party  who  would  be  defeated 
if  no  evidence  were  offered  must  first  produce  bis  evidence, 
and  the  adverse  party  must  then  produce  his  evidence,  and 
that  the  parties  Bhall  then  be  confined  to  rebuUing  evidence. 
Clearly  in  this  case  the  evidence  sought  to  have  been  intro- 
duced,if  admitted, could  have  been  rebutted  by  the  Simpers. 

It  is  further  urged  that  such  evidence  should  not  have 
been  allowed  in  this  case,  but  that  Smith  &  Nixon  should 
have  set  up  their  claim  in  the  replevin  suit  of  the  Simpers 
against  Mrs.  White.  But  so  far  as  appears  in  this  case, 
they  were  not  parties  to  that  proceeding,  and  were  not  bound 
to  become  parties  thereto,  but  could  properly  assert  their 
claim  to  the  piano  in  this  action.  It  is  further  objected 
that  all  of  the  evidence  offered  in  this  case  ib  not  set  out  in 
the  bill  of  exceptions.  If  the  reversal  of  the  judgment  was 
sought  on  the  ground  that  the  verdict  of  the  jury  was  against 
the  weight  of  the  evidence  the  objection  would  be  good^ 
But  such  is  not  the  case.  The  only  error  assigned  is  that 
the  court  erred  in  excluding  evidence,  and  to  raise  this 
question  it  is  not  necessary  to  have  before  us  all  the  evidence 
in  the  case.  For  the  reason  stated,  the  judgment  which 
was  against  the  plaintiffs,  will  be  reversed,  and  a  new  trial 
awarded. 


878  CIRCUIT  COURTS  OF  OHIO.         vol.  xv. 

German-American  Sayinga  Bank  Co.  ?.  Grossman. 

(Eighth  Circuit— Cuyahoga  Co., 0.,Cir.  Court— Got.  Term,  1897.) 

Before  Hale,    Marvin   and  Caldwell,  JJ. 

THE  GERMAN- AMERICAN  SAVINGS  BANK  CG.  v.  LGUIS 

J.   GROSSMAN. 

Set-off— By  bank,  of  claim  not  yet  due,  against   deposit   of  insol- 
vent party— 

A  bank  having  a  deposit,  subject  to  check,  from  an  insolvent  de- 
positor who  is  also  indebted  to  the  bank,  may  apply  and  set-oiF 
that  deposit  against  the  indebtedness  of  such  insolvent  debtor  of 
the  bank,  although  the  same  is  not  yet  due. 

S.  Isaac  &  Sod,  being  insolvent,  on  the  8th  day  of  Febru- 
ary, 1896,  made  a  assignmeBt  to  Louis  J.  Grossman,  de- 
fendant in  error,  by  deed  filed  in  the  probate  court  of 
Cuyahoga  county,  Ohio. 

Prior  to  said  February  8th,  1896,  S.  Isaac  &  Son  were 
customers  of  and  depositors  in  The  German-American  Sav- 
ings Bank  of  Cleveland,  Ohio,  plaintiff  in  error,  and  as  such 
depositors  had  on  deposit,  as  a  general  deposit  with  said 
bank,  on  said  February  8th,  1896,  and  at  the  time  of  their 
assignment, the  sum  of  S148.54. 

At  the  time  of  said  assignment  S.  Isaac  &  Son  were  insol- 
vent and  indebted  to  said  bank  in  the  sum  of  $1500.00,  evi- 
denced by  two  unmatured  promissory  notes  of  S500.00  and 
$1000.00  respectively,  given  by  said  S.  Isaac  &  Son  to  said 
bank. 

That  said  deposit  of  $148.54  was  a  balance  of  said  S» 
Isaac  &  Son's  deposit  and  account  with  said  bank,  and  that 
said  deposit  account  iucluded  not  only  the  general  money 
deposits  of  said  firm,  but  also  included  the  loans  to  said 
firm  by  said  promissory  notes  not  due  by  their  terms  at  the 
time  of  said  assignment,  and  that  said  loans  were  made  be- 
cause and  for  the  reason  that  said  3.  Isaac  &  Son  were  cus- 
tomers of  aud  depositors  in  said  bank,  and  had  a  general  de- 
posit account  with  said  bank. 

Said  bank  retained  and  applied  said  balance  of  deposit 
toward  the  payment  of  said  notes,  and  refused  to  pay    over 


▼OL.  XV.  CIRCUIT  COURTS  OF  OHIO.  879 

• 

Qerman-American  SafiDgB  Bank  Co.  v.  Groasman. 

said  deposit  to  the  asaignee  apon  his  demand  for  the  same. 
W,  H.  BeaviSf  attorney  for  aod  on  behalf    of  the   bank 
cited  the  following  cases: 

Schank,  Assignee,  v.  Merchants  National  Bank,  Cin.  Sup. 
Ct.,  16  Weekly  Law  Bulletin,  363;  Wagner  v.  Stieglitz,  22 
Qhio    St.,    297,   302;  Armstrong,    Receiver,    v.    Warner, 

49  Ohio  St.,  376;  Bank  v.  Hemingray,  34  Ohio 
St.,  381;  Thomas  v.  Exchange  Bank,.  35  (Iowa)  Law- 
yers' Annotated  Kep.,  379,  Cin.,  N.  O.  &  T.  P.  Ry.  v. 
Cit.  Nat.  Bank,  24  Bulletin,  198,  at  page  207. 

L,  J.  Qrossmarif  in  his  own  behalf,  offered  the  following 
authorities: 

Treasurer  v.  Bank,  47  Ohio  St.,  503,  522;  Covert  v. 
Rhodes,  48  Ohio  St.,  66,  71;  Bank  v.    Brewing   Company, 

50  Ohio  St.,  151;  Ross  v.  Johnson,  1  Handy,  388; 
Sec.  5077  Rev.  Stat,  of  Ohio;  27  Ohio  St.,  355. 

Hale,  J. 

The  case  of  The  German  American  Savings  Bank  Comp- 
any V.  Louis  J.  Grossman  comes  here  on  error  to  the  court 
of  common  pleas. 

Grossman  is  the  assignee  of  Isaac  &  Sons,  a  firm  that 
was,  prior  to  the  8th  of  February,  1896,  doing  business  in 
this  city;  they  were  doing  at  least  a  portion  of  their  bank- 
ing business  with  the  plaintiff  in  error.  The  German  Ameri- 
can Savings  Bank  Company. 

On  the  8th  day  of  February,  1896,  that  firm  made  an  as- 
signment for  the  benefit  of  their  creditors,  at  which  time 
they  had  on  deposit  with  The  German  American  Savings 
Bank  Company,  subject  to  check,  $148.54.  The  firm  was 
indebted  to  the  bank  in  the  sum  of  $1,500  on  two  promissory 
notes,  one  for  $500  and  the  other  for  $1,000,  not  due  at  the 
time  of  the  assignment.  The  assignee  made  demand  upon 
the  bank  for  the  de[)Osit  which  the  firm  had  at  the  time. 
The  bank  refused  to  pay,  claiming  the  right  in  equity  to  set 
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off  and  apply  the  deposit  to  the  indebtedness    which    Isaac 
&  Sons  owed  the  bank. 

The  case  was  tried  in  the  coutt  of  common  pleas  without 
the  intervention  of  a  jury,  substantially  upon  an  agreed 
statement  of  facts,  resulting  in  a  judgment  for  the  defend* 
ant  in  error,  and  the  question  is  whether  a  bank  having  a 
deposit  subject  to  check  may  apply  and  set  off  that  deposit 
against  the  indebtedness  of  an  insolvent  debtor  of  the  bank 

We  think  the  case  of  Armstrong,  Receiver,  v,  Warner  et 
ah,  49  Ohio  St.,  376,  has  a  very  decided  bearing  upon  that 
question.  In  that  case,  Armstrong  was  receiver  of  the 
Fidelitv  National  Bank.  At  the  time  that  bank  went  into 
his  hands,  as  receiver,  Warner  was  indebted  to  the  bank  up- 
on  a  claim  not  then  due.  Warner  brought  an  action  against 
.  the  receiver  to  compel  the  application  of  his  indebtedness  to 
the  bank,  upon  the  indebtedness  which  he  owed  the  bank; 
he  undertook  to  make  a  set-off.  The  lower  court  sustained 
Warner  in  his  contention — sustained  the  right  of  set-off 
under  the  circumstances  named.  The  supreme  court  affirmed 
that  holding,  and  Judge  Williams,  speaking  for  the  court 
jupon  that  subject,  says: 

*'The  remedy  of  set-off  has  been  much  enlarged  in  equity, 
and  is  there  administered  in  cases  where,  under  '  the  strict 
rules  of  law,  it  would  not  be  available.  Thus,  at  law  a 
joint  demand  cannot  be  set  off  against  a  several  one,  nor  a 
several  demand  against  a  joint  one,  but  equity  adopts  a 
different  rule  where,  on  account  of  the  insolvency  of  one  of 
the  parties,  the  other  is  in  danger  of  losing  his  claim;  and 
generally, equity  will  enforce  the  right  of  set-off  by  decree- 
ing the  compensation  of  mutual  demands  so  far  as  they 
equal  each  other,  where  they  have  grown  out  of  the  same 
or  connected  transactions,  or  the  one  has  formed  in  whole 
or  in  part,  the  consideration  of  the  other  and  the  party 
against  whom  the  se-oft  is  asserted  is  insolvent." 

The  case  of  The  Nashville  Trust  Company  v.  Bank,  91 
Tenn.,  336,  is  directly  in  point,  sustaining  the  contention 
of  the  bank. 
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The  case  of  ThomaB  et  al.  v.  The  Bank,    Lawyers^    Be- 

ports  Annotated, 379,  is  also  directly  in  point,  sustaining  the 

contention  of  the  bank.      It  is    from    the    Iowa   Supreme 

Court. 

There  are  many  other  cases  giving  support  also    to   this 

contention,  which  I  will  not  stop  to  cite. 

It  is.  very  generally  held,  however,  that  the  insolvency  of 
a  debtor  affords  suflScient  grounds  for  the  application  of  the 
doctrine  of  equitable  set-off.  And  we  hold,  under  all  the 
facts  of  this  case, on  the  agreed  statement  of  facts  upon  which 
the  case  was  determined,  that  the  equitable  grounds  for  the 
allowance  of  the  set-off  claimed  by  defendant  below  are 
present  in  the  case  under  consideration,  and  that  the  set-off 
should  have  been  allowed  under  the  proof  produced. 

It  follows,  then,  that  the  judgment  of  the  court  of  com- 
mon pleas  should  be  reversed,  and  the  case  remanded  for  a 

new  trial. 

W,  H.  Beavis,  for  Plaintiff  in  Error. 

L.  J.  Orossmatiy  for  Defendant  in  Error. 
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Before  Cox,  Smith  and  Swing.  J  J.  _ 

ALBERT  BBIHEL  v.  CINCINNATI  STREET  RAILWAY  COMP- 
ANY. 


Street  Railroad — Footman  stepping   in  front  of  approaching   car 

between  street  crossing — Failure  to  look — 

Where  there  are  two  street  railway  tracks  in  a  street,  a  party  who  is 
Walking  behind  a  wagon  being  driven  on  one  track  which  pre- 
vented him  from  seeing  a  car  approaching  on  the  other  track,  and 
who  stepped  on  such  other  track  without  looking  whether  a  car  was 
approaching  on  the  same,  it  being  between  street  crossings — is 
guilty  of  such  contfibutory  negligence  as  will  prevent  him  from 
recovering  damages  for  injuries  sustained  by  being  run  down  by 
such  approaching  car. 
Same— High  speed  of  cars  between  street   crossings   is   not   negli' 

gence— 

While  street  cars  at  street  cross inga  must  so  regulate  their  speed  acd 
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give  such  warniDg  of  their  approach  that  footmen  using  ordinary 
care  may  cross  in  safety,  yet  the  rule  between  crossings  is 
different,  and  footmen  must  be  aware  that  cars  between  cross- 
ings run  at  a  high  rate  of  speed  and  are  not  under  control, and 
can  not  be  stopped  instantly,  and  the  motoiman  need  not 
apprehend  that  a  footman  between  crossings  will  put  himself  on 
the  track  without  first  observing  whether  a  car  is  approaching. 

» 

Operation  of  street  cars  ^Judicial  notice. 
Courts  will  take  judicial  notice  of  how  street  cars  are  operated. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  coanty. 

Swing,  J. 

This  case  is  here  on  error  to  the  judgment  of  the  court 
of  common  pleas.  It  was  an  action  in  that  court  by  Bethel 
against  the  Street  Railway  Company,  for  damages  for  in- 
jnries  caused  by  Bethel  being  run  over  by  one  of  the  de- 
fendant's cars.  The  case  came  to  trial  before  a  jary,and  at 
the  conclusion  of  the  plaintiff's  evidence,  the  court,  on  mo- 
tion of  the  defendant,  directed  the  jury  to  return  a  verdict 
for  the  defendant.  This  it  is  claimed  was  error,  as  was  al- 
so the  act  of  the  court  in  refusing,  during  the  hearing  of 
the  plaintiff's  evidence,  to  permit  the  plaintiff  to  amend 
his  petition  and  set  up  that  the  defendant  was  negligent  in 
falling  to  provide  an  approved  safety  guard  devise,  by 
reason  of  which  the  plaintiff  was  injured. 

The  principal  question  in  the  case  is  whether,  upon  a 
consideration  of  the  evidence,  it  tended  to  prove  that  the 
plaintiff  was  injured  by  reason  of  the  negligence  of  the  de- 
fendant. 

The  facts  in  the  case  are  substantially  as  follows:  Bethel 
was  struck  and  knocked  down  and  run  over  by  a  car  of  the 
defendant,  two  of  his  toes  being  crushed  so  as  to  require 
amputation.  The  casualty  occurred  between  Freeman  Av- 
enue and  Oarr  Street,  one  nighl  in  the  city  of  Cincinnati. 
At  this  point  there  are  two  tracks  of  the  railway  on  which 
cars  run  in  opposite  directions.  Bethel  was  on  the  north  side 
of  the  street,  and  attempted  to  cross  the  street  when  he  was 
struck  by  the  car,  which  was  going  east.     A  market  wagon 
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was  going  west  on  the  west  track  of  the  railway,  and  as  this 
wagon  passed,  Bethel  walked  immediately  in  the  rear  of  it 
on  the  east  railway  track,  and  right  in  front  of  the  car.  There 
was  no  evidence  which  tended  to  show  that  the  moterman 
saw  Bethel  approaching  the  crossing  before  he  stepped  on 
the  track,  nor  was  there  any  evidence  which  tended  to  show 
that  after  Bsthel  got  on  the  track  and  the  motorman  saw 
his  perilous  condition,  that  be  could  by  any  means  have 
avoided  the  accident.  There  was  no  evidence  which  tended 
to  show  that  the  car  was  run  at  a  negligent  rate  of  speed,or 
that  if  the  speed  was  too  high,  that  that  was  the  approxim- 
iat«  cause  of  the  accident. 

It  seems  to  us  that  the  admitted  facts  in  this  case  bring 
^he  question  under  the  rule  of  law  announced  in  the  fourth 
^and  fifth  propositions  of  the  syllabus  in  the  Orawford  case, 
iin  24  Ohio  St.,  p.  631,  which  is  as  follows: 

*'4.  In  an  action  for  damages  for  alleged  negligence,  the 
•question  of 'negligence  on  the  part  of  the  defendant,  or  of 
•contributory  negligence  on  the  part  of  the  plaintiff,  is  a 
mixed  question  of  law  and  fact,  to  be  decided  by  the  jury 
under  proper  instructions  from  the  court." 

^'5.  But  if  all  the  material  facts  touching  the  alleged 
negligence  be  disputed,  or  be  found  by  the  jury  and  admit 
of  no  rational  inference  but  that  of  negligence,  in  such 
•case,  the  question  of  negligence  becomes  a  matter  of  law 
imerely,and  the  court  should  so  charge  the  jury.*' 

And  there  ean  be  no  rational  inference  in    this   c^^,  Ipu^t 
rthat  the  accident  was  caused  by  the  negligence  fff^  \\^^  VhS^'. 
?tiff.    Be  stepped  apon  the  track  right  in  ^i^^t^  9^^  tjlj^e.  9%^^ 
rand  before  doing  so,   he  did  pot   tak,^  ^^y   p¥66ftU*i®'**  ^  ^ 
-ascertain    whether  a  car  was  approaolilr*'  ^"  ^^ 

*iot.     The  railway  corapaoy  on-* -_^         -«  0°  *l>at  t^^-'k  or 

.«uard  againii  t^uy  -  \  ,"?  "''*.  ^""'"^'^    ^  ""^    ^^^ 

^  between  crossings   no   one   would  attempt   to 

^^^    the   track   without   first   taking   means   to   ascertain 

Whether  a  car  was  approaching  or  not.  There  is  no  evidence 
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tending  to  show  that  the  motorman  had  any  reason  to  think 
that  any  one  would  attempt  to  cross  the  track  as  soon  as  the 
car  passed  the  market  wagon.  While  Bethel  mast  have  known, 
and  was  bound  to  know  that  a  car  might  be  coming  from 
the  direction  which  was  not  within  his  vision  by  reaspn  of 
the  market  wagon  between  him  and  the  direction  of  the  ap- 
preaching  car,  yet  after  the  passing  of  the  market  wagon  he 
did  nothing  to  inform  himself  as  to  whether  a  car  might 
not  be  approaching  on  the  track  which  he  intended  to  cross, 
but  he  stepped  immediately  on  the  track  right  in  front  of 
the  car,  so  that  it  was  impossible  for  the  motorman  to  have 
stopped  the  car  and  have  avoided  the  accident  after  Bethel 
came  on  the  track. 

It  seems  clear  to  us,  beyond  queBtion,that  the  cause  of  the 
accident  was  not  by  reason  of  any  negligence  of  the  street 
railway  company,  for  one  can  not  see  what  it  could  have 
done  to  have  avoided  it.  And  it  seems  equally  clear  to  us 
that  the  accident  was  caused  by  the  defendant's  failing  to 
take  precautions  to  inform  himself  whether  a  car  was  ap- 
proaching on  the  track  upon  which  he  stepped,  as  a  man  of 
ordinary  prudence,  we  think  would  have  done. 

It  is  said  in  the  Schwartz  case,  8  O.  C.  484  that  courts 
would  take  judicial  notice  of  how  street  cars  are  operated, 
for  courts  will  not  be  ignorant  upon  matters  of  universal 
knowledge.  It  is  stated  in  a  Cincinnati  Almanac  that  the 
street  cars  of  Cincinnati  carried  during  the  year  1897, 
60, 000, 000, passengers  about  150  times  the  entire  population, 
and  it  would  seem  but  reasonable  to  say,  that  probably 
nothing  is  of  more  universal  knowledge  m  this  city  than 
the  manner  in  which  street  cars  are  operated. 

The  substitution  of  the  electric  for  the  horse  and  cable 
cars  was  largely  caused,  no  doubt,  by  the  demand  of  the 
public  for  more  rapid  street  car  transportation.  Streetcars 
are  in  this  day  a  public  necessity,  and  can  only  be  efficient 
^hen  affording  rapid  transportation.   The  same  distances  are 
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probably  covered  now  in  less  than  one  half  the  time  con- 
sumed by  the  old  horse  cars.  In  order  to  do  this,  the  old 
custom  of  the  horse  cars,  to  stop  at  any  point  to  take  on  or 
let  off  passengers,  has  been  done  away  with,  and  regular 
stopping  places  have  been  established  at  street  crossings 
and  a  few  public  places.  Between  crossings  the  cars  are, 
and  must  be  run  at  a  rapid  rate  compared  with  the  speed  of 
the  old  horse  car,  but  at  the  crossings  the  cars  must  be 
under  control.  Judge  Spear,  speaking  for  the  court  in  the 
case  of  the  Cincinnati  St.  Ry.  Co.  v.  Snell,  54  Ohio  St., 
205, says:  *'*  *  gives  the  foot  passenger  such  a  right  at 
street  crossings  as  to  make  it  the  duty  of  drivers  of  vehicles, 
whether  wagons,  wheels,  or  cars,  to  so  regulate  their  speed, 
and  give  such  warning  of  approach  at  whatever  cost  of  pains 
and  trouble  on  cheir  part,  as  that  the  foot  man  using  ordin- 
ary care  himself  and  barring  inevi|^ble  accident,  may  cross 
in  safety."  The  rule  between  crossings  must  be  different. 
The  footman  knows  that  at  these  points  the  cars  run  at  a 
high  rate  of  speed;  they  are  not  under  control,  and  can  not 
be  stopped  instantly,  and  furthermore  the  motorman  has  no 
reason  to  apprehend  that  a  footman  between  crossings  will 
carelessly  and  without  first  observing  put  himself  on  the 
track  of  the  railway,  for  men  of  ordinary  prudence  do  not 
do  this.  It  is  no  hardship  upon  the  footman  to  require 
him  to  take  this  precaution  to  guard  against  approaching 
cars  between  crossings;  if  this  was  not  required  of  him, rapid 
transit  could  not  be  had,  and  the  great  body  of  the  public 
would  be  greatly  injured.  These  remarks  however  are  made 
solely  with  reference  to  the  facts  in  this  case. 

As  to  the  other  question,  whether  the  court  erred  in  re- 
fusing to  grant  the  plaintiff  leave  to  amend  bis  petition. 
We  are  of  the  opinion  that  there  whs  no  abuse  of  the  dis- 
cretion vested  in  the  judges.  It  does  not  appear  that  the 
cars  were  not  provided  with  proper  guards,  and  it  does  not 
appear  that  any  known  guards  or  proper  guards  would  have 
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avoided  the  acoideDt,  and  it  does  oot  appear  but  what  all 
the  facta  wanted  to  be  set  up  were  not  well  and  accurately 
known  to  the  plaintiff  long  before  the  case  came  to  trial. 

For  these  reasons  the  judgment  of  the  court  of  common 
pleas  is  affirmed. 

Joseph  Cox,  Jr.  and  W,  E,  Bundy,  for  Plaintiff. 

t7.   W.  Warrington,  for  Defendant. 


(Second  Circuit — Clark  Co.,  O.,  Circuit   Court —  February.  1898.) 

Before  Adams,  Shearer   and  Wilsoo,  JJ. 

(Judge  Adams  of  the  5th  Circuit  taking  the  place  of  Judge  Summers. ) 

THE  STATE  OF  OHIO  EX  KEL.  HORACE  W.  STAFFORD. 
PROSECUTING  ATTORNEY  OF  CLARK  COUNTY,  v. 

JOHN  M.  GOOD. 

Election — Oarfleld  law — Members  of  the  regular  committee  of  the 
party  acting  as  agents  of  candidate — 

While  a  candidate  may  pay  an  assessment  to  the'  committee  of 
his  party,  and  have  nothing  farther  to  do  with  the  manage- 
ment and  conduct  of  his  campaign,  and  then  the  committee 
or  the  members  thereof  would  not  be  his  agents  in  the  man- 
agement of  his  campaign,  yet  the  question  of  agency  is  a 
question  of  fact,  and  a  candidate  for  an  office  can  make  the 
regular  chosen  committees  of  his  party  his  agents  in  the  man- 
agement of  his  campaign  for  that  office. 

Sams— Money  expended  by  agents  of  candidate  for  /its  benefit — 
It  makes  no  difference,  so  far  as  the  law  is  concerned,  whether 
the  candidate  paid  any  money  directly  and  out  of  his  own 
pocket,  or  whether  it  was  paid  for  him  and  for  his  benefit 
by  his  friends  and  agents.  If  the  amount  thus  paid  out  ex- 
ceeds the  amount  allowed  by  law  as  the  limit  of  his  ex- 
penses, his  election  is  void. 


Adams,  J. 

The  case  of  the  State  of  Ohio  ex  rel.  Horace  W.  Stafford, 
Prosecuting  Attorney  uf  Clark  county,  against  John  M. 
Good  as  mayor  of  the  city  of  Springfield,  is  a  proceeding 
brought  under  the  provisions  of  the  corrupt  practices  act, 
commonly  known  as  the  Garfield  la w, against  John  M.  Good, 
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charging  him  with  having  violated  the  provisions  of  the 
Garfield  law  in  numerous  instances,  and  asLing  that  by 
reason  of  his  alleged  violations  of  that  law  his  election  to 
the  office  of  mayor  of  the  city  of  Springfield  be  declared 
void  and  the  office  declared  vacant. 

These  allegations  of  the  violations  of  the  Garfield  law  are 
set  out  in  the  plaintiff's  petition  and  an  amendment  thereto. 
The  defendant,  in  answering,  admitted  many  of  the  allega- 
tions of  the  petition  and  amendment  thereto,  but  denies 
generally  all  of  the  allegations  relating  to  any  violations  of 
the  Garfield  law.  It  is  on  the  issues  made  by  these  plead- 
ings, and  the  evidence,  that  this  case  has  been  submitted  to 
this  court. 

The  recent  decision  of  the  supreme  court  in  a  case  that 
went  to  that  court  from  Adams  county,  makes  it  unneces- 
sary for  this  court  to  consider  many  questions  that  might 
have  been  asked  in  this  case  as  tu  the  constitutionality  of 
the  Garfield  law,  for  that  decision  of  the  supreme  court 
stands  in  its  entirety.  It  is  simply  the  duty  of  this  court  to 
determine  those  facts  upon  the  evidence,and  having  determ- 
ined those  facts,  to  determine  whether, as  a  matter  of  law,  a 
judgment  of  ouster  should  be  rendered  against  the  defend- 
ant. Good  was  elected  mayor  of  the  city  of  Springfield  at 
the  election  in  the  spring  of  1897.  His  statement  of  ex- 
penses filed  under  the  law  shows  an  expenditure  of  $5  in  se- 
curing the  nomination,  and  an  expenditure  of  845  in  secur- 
ing his  election.  It  is  claimed  that  he  exceeded  this  latter 
amount  very  greatly  in  securing  his  election  to  the  office. 
It  appears  in  proof  here  that  shortly  after  his  nomination 
for  the  oUtce  of  mayor,  that  the  central  committee  was  to 
soKeit  for  him;  whether  it  was  the  central  committee  of 
Clark  county,  or  the  central  committee  of  Springfield,  there 
seems  to  be  a  large  discrepAncy  among  the  witnesses.  One 
witness  testified  that  it  was  the  central  committee  of  the 
county,  which  chose  a  sub-committee;  and   another   an   ex- 
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ecutive  committee  for  the  management  of  the  campaign  in 
the  citj  of  Springfield. 

It  is  claimed  on  the  one  aide  that  Good  was  responsi- 
ble for  the  expenditures  made  by  this  committee,  and  it  is 
claimed  on  the  other  hand  that  this  executive  committee 
was  the  regular  appointed  committee  andchosen  representa- 
tive of  the  party;  that  they  were  not  the  agents  of  the  dan- 
didate  within  the  meaning  of  the  act. 

It  seems  to  the  court,  that  while  a  candidate  may  pay 
in  an  assessment  to  the  committee  of  his  party  and  have 
nothing  further  to  do  with  the  management  and  conduct  of 
the  campaign, that  the  committee  would  not  be,  or  the  mem- 
bers of  the  committee  would  not  be  his  agents  in  the  man- 
agement of  that  campaign.  But  th^  question  of  agency  is 
a  question  of  fact,  and  the  candidate  for  the  ofBce  can  make 
the  regular  chosen  committee  of  his  party  his  agents  in  the 
management  of  his  campaign  for  that  office. 

The  nature  of  the  testimony  submitted  to  the  court 
makes  it  unnecessary  that  I  should  take  up  and  attempt  to  re- 
view the  conflicting  statements  made  by  various  witnesses 
here.  This  court  has  considered  the  testimony  in  the  light 
of  all  the  circumstances;  the  interests  of  the  witnesses  on 
either  side;  the  importance  of  the  issue  to  the  defendant, 
Good;  the  importance  of  the  issue  to  the  public  if  there 
have  been  violations  of  the  law  of  the  state,  and  that  the 
penalty  and  punishment  of  that  law  should  be  imposed.  We 
have  weighed  the  evidence  and  considered  the  law  of  all 
those  facts  and  circumstances.  This  proof  establishes  be- 
yond controversy  that  Elliot  and  Barnett  were  the  agents  of 
Good  in  the  management  of  this  campaign;  this  proof  estab- 
lishes beyond  controversy  that  Good  expended  money  him- 
self and  through  his  agents,  Elliott  and  Burnett,  for  the  fur- 
therance of  his  election;  that  he  paid  to  Edward  Garrett, 
through  Elliott,  for  the  furtherance  of  his  election  the  sum 
of  $25;  that  he  himself  paid  to   John   A.    Wright,  for   the 
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same  purpose,  the  sum  of  $7.50;  that  be  paid  to  T.  A. 
Gross  for  the  same  purpose  the  sum  of  tlO.OO,  and  that  he 
paid  Captain  Budd,  the  captain  of  the  colored  military 
company, the  sam  of  $50.00  for  the  purpose  of  the  further- 
ance of  his  eIection,and  that  he  received  $100.00  to  be  used 
for  the  furtherance  of  his  election  from  a  man  by  the  name 
of  John  Snyder,  and  that  sum  did  not  go  into  the  hands  of 
the  treasurer  of  the  committe,  but  that  it  was  paid  out  to 
Armstrong,  and  by  him  expended  as  all  this  money  was  ex- 
pended, >n  buying  liquors  and  paying  voters  for  the  election. 

We  further  find  that  when  Good  was  present,  and  con- 
ducting his  campaign  for  the  election, and  making  the  rounds 
to  the  various  saloons  in  this  city,  that  Burnett  was  buying 
for  his  benefit  the  beer  at  Gaier's  saloon,  which  amounted 
to  $35.00;  that  he  paid  for  beer  at  the  dance  of  the  German 
Red  Cross  Society,  $45.00;  that  Elliott  pa4d  for  the  same 
purpose  at  Grimmer 's  saloon  the  sum  of  $6.00,  and  on  the 
same  occasion  Burnett  paid  $5.00.  These  sums  that  were 
ei^ended  by  Burnett  and  Elliott  for  beer,  were  on  occasions 
when  Good  was  present,  when  the  expenditure  was  made  in 
the  furtherance  of  his  election  to  the  o6Sce  of  mayor  of  the 
city  of  Springfield. 

The  court  holds  that  it  makes  no  difference,  so  far  as 
the  law  is  concerned,  whether  Good  paid  out  money  directly 
and  out  of  his  own  pocket,  or  whether  it  was  paid  for  him 
and  for  his  benefit  by  his  friends  and  agents,  Elliott  and 
Burnett. 

These  amounts  make  a  total  of  $283.50,  none  of  which  is 
accounted  for  in  Good's  certificate  of  his  campaign  expen- 
ses. This  amount  exceeds  $139.00,  considered  to  be  the 
limit  of  his  lawful  expenses  in  this  campaign,  by  $144.50. 

So  we  find  that  this  certificate  of  expenses  was  wilfully 
false  in  the  particulars  that  it  does  not  state  these  amounts 
that  I  have  enumerated,  and  we  also  find  that  all  these  ex- 
p^nditures  were  for  illegal  purposes. 
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Three  other  matters  were  ineisted  upon  Id  the  hearing  as 
to  ante-election  promises  claimed  to  have  been  made  by 
Good.  One  claimed  to  have  been  made  to  Bolan,  one  to 
the  members  of  the  Trades  Assembly, and  one  to  the  witness 
Hart  man. 

We  think  that  the  proof  fails  as  to  the  alleged  promise  to 
the  witness  Hartman,  but  we  think  the  greater  weight  of 
the  evidence  is  in  favor  of  the  contention  that  Good  did 
promise  to  Bolan  a  place  as  an  active  member  on  the  board 
of  public  affairs,  and  that  he  did  make  to  the  members  of 
the  Trades  Assembly  the  promise  to  appoint  a  man  to  a 
position  on  some  board,  out  of  a  list  of  men  to  be  selected 
by  them. 

We  find  that  those  promises  were  in  fact  made,  and  that 
those  promises,aB  a  matter  of  law, were  all  illegal;  that  they 
were  such  as  under  the  Garfield  law  would  render  Good  in- 
eligible to  be  elected  to  the  office,  and  under  section  11  of 
the  statute,  it  makes  his  election  void  and  the  office  of  mayor 
of  the  city  of  Springfield  vacant,  and  it  is  the  judgment  of 
the  court,  that  for  these  various  violations  of  the  provisions 
of  the  so-called  Garfield  law,  that  the  election  of  Good  to 
the  office  of  mayor  of  the  city  of  Springfield  is  declared 
void, and  the  office  is  adjudged  to  be  vacant. 

A  judgment  of  ouster  will  be  rendered. 

Horace  W.  Stafford,  and  Keifer  &  Keifer,  for  State. 
Bowman  &   Bowman,  and   Hagan  &   Hagmi^    for   De- 
fendant. 
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(Eighth  Circuit— Cuyahoga  Co., O  ,  Circuit  Cburt— Jao.Terin,  1886.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
WILLIAM  H.  HUDSON  et  al.  v.  FERDINAND  VOIGT. 


Practice— WTiere^  reply  necessary  but  not  filed,  ca^e  being  tried  om 

if  reply  filed  without  objection — 

Where,  in  an  action  for  damages  for  assault  and  battery,  the  answer 
sets  up  the  defense  of  justification,  a  reply  to  such  defense  should 
be  filed.  But  where  no  reply  is  filed,  but  the  case  is  tried  and 
dealt  with  by  court  and  jury  as  if  a  reply  had  been  filed  with- 
out any  objection  being  raised  by  the  defendant,  a  verdict  and 
judgment  will  not  be  set  aside,  on  error,  on  account  of  the  omis- 
sion of  filing  a  reply. 
Action  for  damages  for  assault  and  battery— Attorney  fee— 

An  action  for  damages  for  assault  and  battery  belongs  to  that 
class  where  the  jury  might  in  their  discretion  include  a  reason- 
able attorney  fee  for  counsel  of  plaintiff  as  part  of  the  damages, 
but  evidence  as  to  the  value  of  such  attorney  fee  would  not  be 
competent. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Hale,  J. 

The  case  of  Wm.  H.  Hudson  and  others  against  Ferdin- 
and Voigt  comes  here  on  error  to  the  court  of  common 
pleas.     Several  exceptions  are  made  upon  the  record. 

The  action  was  brought  by  Voigt,  defendant  in  error, 
against  the  plaintiffs  in  error,  to  recover  damages  for  an  in- 
jury he  (Voigt)  had  received  from  an  assault  and  battery, 
inflicted  upon    him  by  the  plaintiffs  in  error,  as  he  alleged. 

The  first  defense  was  a  general  denial  in  substance. 

The  second  defense  was  a  plea  of  justification;  that  the 
plaintiffs  in  error  were  first  assaulted  by  Voigt,  and  used 
only  such  force  as  was  necessary  to  repel  that  assault. 

There  was  no  reply  to  this  defense.  The  case  went  to 
trial, and  evidence  was  adduced  on  both  sides  as  to  the  trans- 
action— all  the  evidence  that  could  possibly  have  been  in- 
troduced had  there  been  a  reply. 

The  charge  of  the  court  dealt  with  that  question  precisely 
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aa  if  there  had  been  a  reply,  and,  su  far  as  we  are  able  to 
ascertain  from  the'  record,  no  such  qaestion  was  made  in  the 
court  below  that  a  reply  was  essential,  or  no  objection  was 
made  to  the  submission  of  that  question  to  the  jury  because 
of  the  fact  that  there  was  no  reply. 

Now,conceding  that  a  reply  would  have  been  better  and, 
perhaps,  essential — I  think  the  practice  is  to  reply  to  a  de- 
fense of  that  kind — we  see  no  prejudice  to  the  plain- 
tiffs in  error  by  reason  of  the  omission  of  a  reply. 

The  whole  case  was  tried  and  dealt  with    by  court   and 

jury  precisely  as  it  would  have  been,  had  such  a  reply  been 

filed. 
In  the  charge  of  the  court,  the  court  told  the  jury    they 

might  alluw,as  part  of  the  compensatory  damages,  a  reason- 
able attorney  fee,  although  no  evidence  had  been  offered 
upon  the  subject  of  the  value  of  those  attorney  fees.  While 
such  evidence  has  been  held  by  the  supreme  court  to  be  in- 
competent, but  clearly,  under  the  rulings  of  the  supreme 
court,  this  case  belongs  to  that  class  of  cases  in  which  the 
jury  might,  in  its  discretion,  include  in  their  award  of  dam- 
ages a  reasonable  attorney  fee  to  counsel  representing  the 
plaintiff  in  the  case;  and  while  the  charge  was  very  meager 
upon  that  point,  although  very  profuse  generally  and  pro- 
lix, we  are  satisfied  that  the  jury  was  not  authorized,  qnder 
that  charge,  to  go  any  further  in  the  assessment  of  the 
damages  than  the  law  would  authorize.  There  was  no  re- 
quest to  make  more  definite  and  certain,  and  we  are  inclined 
to  hold  there  was  no  prejudice  to  the  plaintiff  in  error  by 
reason  of  that  cbar&;e. 

Complaint  is  made  that  in  the  charge  also  the  court  state 
that  not  only  the  persons  who  did  the  beating,  but  those 
who  aided  by  word  oE  mouth  and  encouraged  the  commis- 
sion of  the  act,  would  be  responsible.  Exception  is  taken 
to  the  manner  in  which  that  is  stated.  We  suppose  it 
means  no  more  than  if  the  court  had  said  to  the  jury^  ''Who- 
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ever  aids  in  an  assaalt,  is  equally  gailty  with  the  party  who 
does  the  poanding.''  I  say  that,  so  far  as  the  qaestions  of 
law  are  made,  we  see  no  good  reason  for  disturbing  the  ver- 
dict on  that  ground. 

Coming  to  the  facts  of  the  case,  it  seems  that  the  defend- 
ant in  error  had  loaned  to  one  of  the  plaintiffs  in  error, 
Bichards,  the  sum  of  One  Hundred  and  Fifty  Dollars 
S150.00).  To  secure  its  payment,  he  (Voigt)  had  taken  a 
note  of  the  daughter  of  Richards,  Martha  Richards,  for  the 
Bum  of  One  Hundred  and  Fifty  Dollars  ($150.00),  and  a 
chattel  mortgage  upon  certain  property,  said  mortgage  be- 
ing executed  by  the  daughter.     The  note  became  due. 

These  facts  are  conceded,  as  far  as  I  have  stated  them. 

The  note  became  due,  and  Voigt  took  possession  of  the 
property  covered  by  the  chattel  mortgage,and  removed  that 
property  to  his  own  home.  In  the  evening  of  the  day  on 
which  the  property  was  removed  by  Voigt,  J.  G.  Richards 
and  his  E>on,  and  Hudson  (who  was  a  constable),  and  his 
son  went  to  the  house  of  Voigt — the  business  place  of  ' 
Voigt — for  the  purpose  of  reclaiming  the  property.  Prior 
to  that  visit,  a  suit  m  replevin  had  been  commenced,  and 
Hudson,  the  constable,  had  a  writ  of  replevin  in  bis  pos- 
session. He  was  under  instructions,  as  it  appears  from 
this  bill  of  exceptions,  to  obtain  the  property  if  be  could 
do  so,  without  serving  the  papers;  that  is,  he  was  to  get 
the  property  if  he  could,  and  not  use  his  writ. 

In  the  transaction  at  the  house,  either  in  serving  the 
writ,  or  in  obtaining  the  property,  or  in  an  endeavor  to  ob- 
tain the  property,  Voigt  was  very  severely  handled,  quite 
badly  bruised  and  used  up  and  landed  in  the  county  jail  by 
Hudson. 

Now,  if  the  evidence  of  the  defendants,  the  plaintiff  in 
error,  was  the  true  history  of  that  transaction,  this  judg- 
ment is  decidedly  wrong,  because  it  could  be  inferred 
from  the  testimony  that    Hudson  was    attempting  to  serve 
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his  writ  of  replevin,  was  met  bj  a  revolver,  and  in  taking 
care  of  himself  as  against  the  assault  of  Voigt, whatever  in* 
jury  was  .done  to  Voigt  was  done  by  reason  of  that  fact.  Bat 
the  testimony  on  the  part  of  Voigt  shows  that  there  was 
no  attempt  there  to  serve  the  writ  of  replevin,  bnt  Rich- 
ards and  this  man  Hudson  were  acting  without  serving 
the  writ,  and  that  they  were  acting  simply  and  solely  in 
the  capacity  of  private  individuals  up  to  the  time  of  this 
assault;  and  if  the  true  history  of  the  transaction  is  given 
by  Voight  and  his  wife,  and  those  who  testified  in  his  be- 
half, th'en  there  was  no  justification  for  this  beating  of  Voigt 
by  Hudson  and  those  who  were  with  him. 

Now,  this  was  a  question  of  fact  submitted  to  the  jnry. 
There  was  evidence  in  the  case,  from  which  the  jury  might 
have  decided  the  case  either  way, either  for  or  against  Voigt 
— for  or  against  the  plaintiffs  in  error.  It  was  left  to  the 
jury  as  to  which  they  would  believe.  They  found  in  favor 
of  Voigt,  and  that  was  sanctioned    by  the  trial  court. 

Now, under  tha  rule  that  pertains  in  this  state,  we  would 
not  feel  justified  in  this  conflict  of  testimony,  in  disturbing 
this  verdict  on  account  of  its  being  against  the  weight  of 
the  evidence. 

The  rule  is  very  well  settled  in  this  state,  that  it  must  be 
very  clearly  against  the  weight  of  the  evidence  to  authorize 
this  court  to  disturb  the  verdict. 

Finding  no  error  upon  this  record,  the  judgment  of  the 
Court  of  Common  Pleas  is  afiSrmed. 

Hessenmttller  4c  Bemis,  for  Plaintiff  in  Error. 

C.  E,  Schwan,  for  Defendant  in  Error. 
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(First  Circuit— Hamilton  Co.,  O.,  Circuit  Court— Oct.  Term,  1897.) 

Before  Cox,  Smith  and  Swing,  J  J. 
THE  C. ,  H.  A  D.  R.  R.  Co.  v.  ROSA  WAGNER. 


Where  there  is  a  double  track  in  front  of  a  station^  and  snow  hav- 
ing fallen^  what  would  be  suffleient  for  the  R.  R.  Company  to  secure 
safe  and  convenient  passage  from  the  platform  across  the  first 
tracks  to  enable  passengers  to  reach  the  second  track. 


Error  to  the  Coart  of  Common  Pleasof  Hamilton  county. 

Smith,  J. 

The  plaintifF  in  error  seeks  the  reversal  of  a  judgment^ 
rendered  against  it  in  favor  of  the  defendant  in  error,  on 
the  grounds  that  the  trial  court  erred  in  admitting  and  re- 
jecting evidence,  and  in  the  charge  given  to  the  jury,  and 
in  refusing  to  charge  as  requested,  and  in  overruling  the 
motion  for  a  new  trial,  based  on  these  grounds,  and  the 
additional  ground  that  the  verdict  was  against  the  evidence. 

The  petition  of  the  plaintifF  in  substance  averred,  that  on 
the  day  io  question  she  purchased  a  ticket  for  passage  on 
defendant's  road  from  Cumminsville  to  Elmwood,  and  wait, 
ed  at  the  station  for  the  train  on  which  she  was  to  take  pas- 
sage. That  between  the  track  on  which  her  train  was  to 
come,  (the  north  bound),  was  another  track,  (the  south 
bound), and  that  this  track,  and  the  way  over  it  to  the  north 
bound  track,  was  by  the  negligence  of  the  defendant  com- 
pany, left  covered  with  snow, so  that  tha  tracks  could  not  be 
seen,  and  the  same  were  not  planked  or  guarded  or  protect- 
ed in  any  way, or  so  arranged  as  to  prevent  injury  to  anyone 
crossing  said  track  in  order  to  get  to  the  defendant's  train 
as  aforesaid.  She  further  averred  that  when  her  train  stop- 
ped, she,  upon  the  direction  of  the  defendant  company, 
started  across  to  the  same,  and  by  reason  of  such  negli- 
gence on  the  part  of  the  defendant,  without  any  knowledge 

[OOPTBIOBT,    1808,    BT   OARL  O.    JABN.] 
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on  the  part  of  any  such  obstructions,  and  without  fault  on 
her  part,  she  stumbled,  slipped  and  fell,  and  was  severely 
injured.  Tue  answer  of  the  company  admitted  that  it  was 
a  corporation  as  alleged,  but  denied  all  the  other  averments 
of  the  petition. 

We  are  of  the  opinion  that  the  verdict  of  the  jury,  which 
must  have  found  that  there  was  negligence  on  the  part  of 
the  defendant  company,  was  manifestly  against  the  weight 
of  the  evidence  on  this  point>  This  accident  occurred 
shortly  after  noon.  The  plaintiff  had  been  at  the  station 
house  of  the  company  for  about  two  hours  waiting  foi  her 
train.  She  knew  that  her  train  was  to  come  on  the  track 
farthest  from  the  station,  and  that  the  south  bound  track 
was  between  the  station  and  the  north  bound  track,  and 
that  she  would  have  to  cross  one  track  to  reach  her  train. 
And  one  train  passed  south  to  her  knowledge  while  she  was 
waiting  in  the  station.  There  had  been  quite  a  heavy  fall 
of  snow  the  day  and  night  before,  and  it  was  still  lying  on 
the  ground.  How  deep  it  was  can  not  be  accurately  stated, 
as  the  witnesses  differ  as  to  this,  some  putting  it  at  two  to 
three  inches — ^others  four  to  five,  and  one  witness  guessed 
that  it  was  eighteen  inches  deep,  but  evidently  she  was  mis- 
taken. It  was  probably  from  four  to  six  inches  deep.  But  we 
think  it  is  clearly  shown  by  the  evidence  that  the  long  stone 
or  cement  .platform  in  front  of  the  station  and  which  came 
nearly  to  the  south  bound  track,  had  been  cleared  off  by 
the  railroad  men  early  in  the  morning,  and  that  in  addition 
to  this,  several  tracks  had  been  cleared  away  from  the  plat- 
form over  the  first  track  to  the  second,  affording  a  safe 
crossing  from  the  platform  to  the  north  bound  track,  and 
the  snow  cleared  away  from  the  passage-way  between  the 
two  tracks,  so  that  passengers  could  easily  and  safely  reach 
the  north  bound  train.  The  other  parts  of  the  south 
bound  track  were  covered  with  the  snow  which  had  fallen, 
except  the  rails  which  were  plainly  visible.   This  must  have 
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been  bo  from  the  fact  that  trains  bad  been  passing  there 
daring  the  morning  after  the  snow  ceased  to  fall,  and  the 
evidenc^e  of  witnesses  is  express  as  to  this,thoagh  the  plain- 
tiff and  another  witness  who  followed  her,  testified  that  they 
could  not  see  the  rails.  It  seems  clear,  if  plaintiff's  own 
evidence  is  to  be  credited,  that  she  did  not  cross  on  the 
crossings  made  for  passengers,  bat  waded  through  the  snow. 
This  she  ought  not  to  have  done,  but  even  then,  if  she  had 
looked  for  the  rail  which  ^he  ought  to  have  done,  for  she 
knew  it  was  there,  she  ought  to  have  seen  it.  At  all 
events,  it  seems  clear  that  she  slippe'^l  on  one  of  the  rails, 
and  thus  received  her  injury.  But  if  it  be  true,  as  we  think 
it  was,  that  the  defendant  company  had  cleared  the  plat- 
form and  made  one  or  more  safe  and  convenient  crossings 
over  this  south  bound  track,  we  think  that  negligence  on 
the  part  of  this  company  was  not  shown.  Unless  there 
were  special  circumstances  shown,  we  can  see  no  necessity 
for  clearing  the  whole  of  the  tracks  in  front  of  the  station 
of  the  snow  which  had  fallen-thereon,  and  in  this  case  there 
was  no  evidence  tending  to  show  that  ordinary  prudence  re- 
quired it  to  be  done. 

We  see  nothing  in  the  charge  of  the  court  which  was  ex- 
cepted to,  that  seems  to  us  erroneous  and  prejudicial  to  the 
defendant. 

We  are  of  the  opinion  that  the  charge  No.  7,  asked  to  be 
given  was  correct.  It  was  in  this  form:  *'I  charge  you  that 
the  defendant  in  this  action  was  only  bound  to  exercise  or- 
dinary care  in  view  of  a'ny  dangers  to  be  apprehended,  and 
that  the  failure  of  the  defendant  to  remove  snow  from  its 
tracks  is  not  negligence  per  se. "  This  was  refased  and  ex- 
ception taken.  The  general  charge  on  this  subject,  was 
this:  *'If  you  find  from  the  testimony  that  the  defendant 
did  use  the  care  in  clearing  the  approaches  to  this  train, 
that  a  prudent  person  would  have  exercised  under  the  cir- 
cumstances, then  your  verdict  must  be  foi  the   defendant.'* 


898  CIRCUIT  COURTS  OP  OHIO.  vol.  xv. 

C.  fl.  &  D.  R.  R.  Co.  V.  CriBB. 


This  was  correct,  but  it  left  oat  of  the  view   the  last   para- 
graph of  the  special  chcrge  refused  which  was  correct. 

For  these  reasons  the  judgment   will  be  reversed   and    a 
new  trial  awarded. 

Ramsey.  Maxwell  &  Ramsey,  for  Plaintiff  in  Error, 
Chas.   W.  Baker,  for  Defendant  in  Error. 


(Sixth  Circuit— Lucas   Co.,  0.,  Circuit    Court— Oct.    Term,    1897.) 

Before  Kiog,  Haynes  and  Parker,  J  J. 

THE    CENCINNATl,  HAMILTON   &    DAYTON    R.  R.  CO.  v. 

HENRY  CRISS. 


Negligence— Railroad  permitting  oil  to  accumulate  on  track — 
(1. )  A  railroad  compauy  permitting  crude  oil  to  accumulate  in 
large  quantitiea  and  remain  for  an  unreasonable  time  upon  ita 
side  tracks,  where  brakemen  are  accustomed  to  go  in  coupling 
and  uncoupling  cars,  and  whereby  such  woik  is  made  dangerous, 
is  guilty  of  negligence,  and  answerable  therefor  in  damages  to  a 
brakeman  who,  while  in  the  performance  of  his  duty,  slips  upon 
such  oil  and  is  injured. 

Same — Connecting  railroads  working  under  traffic  arrangement- 
Injury  to  employe  of  one  R,  R.  Co,  through  negligence  of  other  R. 
R.  Co.— Liability— 

(2. )  Such  tracks  bemg  used  to  transfer  cars  from  another  railroad 
to  defendant's  railroad  in  pursuance  of  a  traffic  arrangement  be- 
tween the  companies  owning  such  roads,  the  owner  of  such  trans- 
fer tracks  is  liable  for  such  negligence  resulting  in  an  injury  to 
a  brakaman  not  in  its  employ,  but  in  the  employ  of  such  other 
company,  if  at  the  time  he  receives  such  injury  he,  in  the  dis- 
charge of  his  duty,  is  assisting  in  such  transfer  of  cars. 

Admission  of  improper  testimony,  but  afterwards  jury  instructed 
to  disregard  it— When  not  ground  for  reversal  of  judgment-^ 

(3.)  When  upon  a  trial,  testimony  is  improperly  admitted  over  the 
objection  of  a  party,  and  the  jury  is  subsequently  instructed  to 
disregard  such  testimony,  the  judgment  will  not  be  reversed  on 
account  of  the  error  committed  in  admitting  such  testimony, 
when  it  is  not  evident  that  the  jury  failed  to  follow  the  instruc- 
tion given  to  disregard  It,  or  it  does  not  otherwise  appear  that 
"^frrajudice  resulted  therefrom  to  the  party  complaining. 


^Error  to  the  Court  of  Common  Pleas  of  Lucas  county 
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TbiB  action  is  brought  to  reverse  the  judgment  of  the 
court  of  common  pleas  in  an  action  wherein  Henry  Criss 
was  plaintiff,  and  the  Cincinnati,  Hamilton  &  Dajton  Rail- 
way Company  was  defendant,  brought  by  the  plaintiff  belo-w 
for  damages  for  personal  injuries  sustained  by  bim  in  con- 
sequence of  alleged  negligence  upon  the  part  of  the  railway 
company.  The  case  went  to  trial,  and  resulted  in  a  verdict 
of  $7500  in  favor  of  the  plaintiff  below.  Various  excep- 
tions were  taken  during  the  course  of  the  trial,  which  ap- 
pear in  the  bill  of  exceptions,  which  is  a  part  of  the  record 
here.  A  motion  for  a  new  trial  was  taken,  on  the  grounds, 
(1.)  That  there  was  error  in  the  admission  of  evidence  on 
behalf  of  the  plaintiff  below,  which  was  objected  to  and  ex- 
ception taken  by  the  defendant  in  error.  (2.)  That  the 
verdict  was  not  sustained  by  sufficient  evidence.  (3.)  That 
the  verdict  was  against  the  weight  of  the  evidence.  (4.) 
That  the  verdict  was  contrary  to  law  and  the  evidence.  (5.) 
That  the  damages  awarded  were  excessive.  (6.)  For  errors 
of  law  occurring  upon  the  trial.  This  motion  was  overruled, 
and  judgment  entered  on  the  verdict. 

A  sufficient  statement  of  the  cause  of  action  stated  in  the 
petition  is  found  in  the  brief  filed  here  on  behalf  of  the 
plaintiff  in  error,  and  I  will  read  from  that: 

''May  8th,  1895,  Henry  Criss  filed  his  petition  against 
the  defendant  in  which  he  alleges,  in  substance,  as  follows: 
That  the  defendant  is,  and  for  a  long  time  has  been,  main- 
taining, in  connection  with  its  railway,  certain  yards  con- 
taining numerous  side  tracks  for  the  use  of  cars  operated  on 
said  line  of  railway;  that  one  of  said  tracks,  known  as  No. 
8,  was  used  by  the  defendant  for  the  purpose  of  receiving 
and  standing  cars  thereon  which  had  been  received  from 
the  Lake  Shore  &  Michigan  Southern  Railway  Company; 
that  it  was  usual  and  customary  for  said  Lake  Shore  Com- 
pany to  deliver  to  said  defendant  on  said  track;  that  on  the 
10th  day  of  April,  1895,  the  plaintiff  was  iti  the    employ  of 
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the  said  The  Lake  Shore  &  Michigan  Southern  Railway 
Company  as  a  brakeman;  that  about  3  o'clock  in  the  morn- 
ing of  said  day,  while  it  was  dark,  it  became  the  duty  of 
the  plaintiff,  in  connection  with  other  employes,  to  switch 
three  cars  from  the  tracks  of  the  Lake  Shore  Company  and 
to  place  the  same  on  said  track  No.  8  for  the  defendant; 
that  when  these  cars  came  to  the  vicinity  of  said  track,  it 
was  found  that  the  same  was  almost  filled  with  cars,  and 
the  plaintiff  was  ordered  by  his  conductor  to  go  along  said 
track  and  make  room  for  said  additional  cars;  that  plaintiff 
did  find  room  on  said  track  for  these  cars,  but  that  it  was 
necessary  to  couple  together  the  cars  already  standing 
thereon;  that  while  plaintiff  was  attempting  to  couple 
said  cars  he  stepped  upon  a  quantity  of  oil  negligently  per- 
mitted to  accumulate  and  remain  upon  said  track,  lost  his 
balance,  and  in  attempting  to  save  himself  from  falling,  his 
left  hand  got  between  the  drawbars,  and  was  so  injured  that 
it  became  necessary  to  amputate  the  same  at  the  wrist.  *  He 
therefore  asks  damages." 

To  the  petition  an  answer  was  filed,  which  is  in  form  a 
general  denial  of  all  the  allegations  except  that  respecting 
the  railway  company  being  a  corporation  duly  incorporated, 
etc.     The  answer  contains  this  averment  also: 

''The  damage  complained  of  in  plaintiff's  said  petition  was 
caused  and  occasioned  by  the  carelessness  and  negligence 
of  said  plaintiff,  and  that  the  negligence  and  carelessness 
of  said  plaintiff  then  and  there  directly  contributed  to  the 
damage  complained  of  in  said  petition." 

Upon  the  trial,  however,  most  of  the  facts  controvertf)d 
by  this  answer  were  admitted  or  conceded,  or  were  estab- 
lished beyond  controversy  by  the  proofs.  The  real  ques- 
tions of  fact  which  were  controverted,  were  as  to  the  man- 
ner in  which  the  accident  happened,  and  as  to  whether  there 
was  an  accumulatiou  of  oil  upon  the  track  as  alleged  in  the 
petition,  it  being  contended  by  the  defendant  below,  that 
instead  of  the  plaintiff  slipping  upon  the  oil  as  he  went  be- 
tween the  cars  to  couple  them,  he  undertook  to  oouple  the 
cars    and  did  not  give  himself  suflScient  time   to   make   the 
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ooapling;  that  be  bad  saflScient  time  if  be  bad  taken  it,  bat 
he  waited  until  tbe  cars  came  too  closely  together,  tben  at- 
tempted to  cbaoge  a  link  from  one  car  to  another  and  make 
the  coupling,  and  in  consequence  of  bis  time  being  too  short 
for  tbat  operation,  bis  band  was  caught  and  crushed,  so 
that  it  was  required  to  be  amputated.  It  was  claimed  that 
something  of  this  kind  was  admitted  by  plaintiff  to  a  wit- 
ness when  he  was  being  conveyed  from  a  place  near  where 
the  accident  occurred  to  the  city  hospital.  The  plaintiff, 
however,  on  the  witness  stand  denied  tbat  be  bad  ever  made 
any  such  statement  or  admission. 

I  will  consider, Grstftbe  exceptions  noted  as  to  tbe  admis- 
sion of  evidence  upon  tbe  trial  of  the  case.  Upon  page  one 
of  the  bill  of  exceptions  appear  tbe  following  questions  and 
answers:  Tbe  plaintiff  is  testifying  in  bis  own  behalf: 

*'Q.  Wbat  wages  were  you  receiving  at  the  time  you  lost 
your  hand?  A.  Well,  I  think  it  was  J2. 50  a  night  for  ten 
hours. 

*'Q.  Tell  wbat  the  opportunity  was,  if  any,  for  promo- 
tion to.  a  steady  job  from  the  work  you  were  doing  at  tbat 
time." 

^'Objected  to  by  counsel  for  defendant, and  objection  sus- 
tained.'* 

Further  down  tbe  page: 

'*Q  Now  I  will  ask  you  what  was  the  custom  of  the 
Lake  Shore  Cooapany,  if  you  know,  with  reference  to  giv- 
ing a  man  who  whs  working  in  the  position  you  were, a  bet- 
ter position  or  steady  work.  (Objected  to  by  counsel  for 
defendant,  objection  overruled,  to  which  defendant,  by 
counsel,  duly  excepted.)  A.  If  you  understand  the  work 
they  will  give  you  a  better  position. 

*'Q.  What  is  the  custom  with  reference  to  the  length  of 
time  a  man  is  required  to  continue  working  in  the  position 
such  as  you  were  before  being  advanced  to  steady  work? 
(Objected  to  by  counsel  for  defendant;  overruled;  defend- 
ant excepted.)  A.  Well,  if  you  understand  the  work  they 
would  give — put  you  up. 
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*'Q.  How  long  /^ould  you  have  to  be  employed  as  an  ex- 
tra, ordinarily,  under  the  custom,  to  get  steady  work?'  A. 
He  could  learn  in  about  a  year — he  would  know  all  about 
it. 

"Q.  Was  there  any  custom  about  giving  an  extra  man 
the  preference  in  hiring  men  to  do  steady  work  over  men 
who  had  not  worked  as  extras?  (Objected  to;  overruled; 
defendant  excepted.)     A.    They  would  give  it  to  the  oldest 


man. 


Q.  Make  that  plain,  now,  just  what  the  custom  was, 
and  who  they  would  give  steady  work  to,  and  how  that  was 
done.  (Objected  to;  overruled;  defendant  excepted.)  A. 
You  would  go  in  your  turn;  there  was  several  extra  men. 

''Q.  The  oldest  extra  man  would  come  in  for  the  steady 
job  first  under  the  custom ^  (Objected  to;  overruled;  de- 
fendant excepted. )     A.   Yes,  sir. 

'*Q.  What  do  you  say  about  a  man  having  to  work  as  ex- 
tra or  not  under  the  custom  on  that  road  at  that  time  before 
he  would  receive  such  a  steady  job?  (Objected  to;  over- 
ruled; defendant  excepted.)  A.  It  all  depends  on  how 
many  quit.  If  anybody  quits,  the  next  man  takes  his 
place." 

It  appears  from  the  testimony  of  this  witness  that  accord- 
ing to  the  custom  he  is  undertaking  to  tell  about,  the 
chances  of  an  improved  situation  on  the  road  did  not 
amount  to  much  more  than  a  bare  possibility.  Under  cer- 
tain circumstances  it  would  seem  that  certain  men,  with  cer- 
tain experience,  after  performing  satisfactory  work  for  the 
company,  might  be  promoted,  and  might  improve  their  con- 
dition— might  receive  easier  or  more  profitable  employment. 
We  are  not  prepared  to  say  that  testimony  of  that  character 
may  not,  under  some  circumstances,  be  prejudicial  and 
erroneous.  We  are  unable  to  see,  however,  where  the  an- 
swers of  the  witness  in  this  case  with  respect  to  the  alleged 
custom  of  this  railroad  company  could  have  in  any  way  pre- 
judiced the  plaintiff  in  error.  For  that  reason  we  hold 
that  there  was  no  error  in  the  record  with  respect  to  them. 
No  authority  is  Giipd  upon  either  side  on    this  propoBition, 
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and  we  have  not  been  able,  in  the  time  we  have  had  to  ex- 
amine the  case,  to  6nd  any  bearing  directly  upon  it;  there- 
fore we  do  not  undertake  to  lay  down  any  rule  on  the  sub- 
ject, but  simply  Aiy,  under  the  circumstances  of  this  case, 
we  cannot  say  that  the  answers  were   prejudicial. 

Coming  down  to  pages  79  and  80.  Edward  Criden  was 
testifying  as  a  witness  on  behalf  of  the  plaintiff  below.  Be 
testified  that  soon  after  the  accident — the  next  morning, 
perhaps — he  went  along  the  track  about  where  this  accident 
18  said  to  have  occurred,  and  that  he  discovered  oil  upon 
the  track  at  a  certain  point.      He  is  asked  this  question: 

''Q.  Tell  the  jury  if  you  noticed  or  looked  to  see  whether 
theire  was  any  oil  upon  the  track  along  about  where  the 
cross-mark  appears?     A.   This  exact  spot?'* 

He  refers  to  a  cross-mark  upon  a  certain  photograph  that 
was  exhibited  to  him,  there  being  other  testimony  tending 
to  show  that  the  accident  occurred  at  the  point  where  the 
cross-mark  was  made  on  the  photograph. 

''Q.  Yes;  about  that  place,  as  near  as  you  can  get  it 
from  this  photograph.  A.  There  is  oil  in  different  spots 
all  along  that  track." 

A  motion  was  made  to  rule  this  answer  from  the  jury, 
which  was  overruled,  and  counsel  for  the  defendant  except- 
ed.     Counsel  proceeds  with  the  witness: 

'*Q.  Just  describe  the  oil  as  you  saw  it  along  on  the 
tracks — along  on  this  track  No.  8,  about  where  that  cross- 
mark  appears — J  mean  as  you  observed  it  there  the  next 
day.  A.  I  dont  know  as  I  can  say  for  sure  that  it  was  at 
that    exact  point  or  not. 

'^Q.  Well,  along  at  this  place,  and  in  the  neighborhood 
of  that  cross-mark,  right  along  there.  (Objected  to,  un- 
less he  can  testify  as  to  the  condition  of  this  track  at  the 
place  where  the  accident  happened.) 

"Q.  If  you  observed  track  No.  8,  along  in  the  neighbor- 
hood and  at  the  place  marked  with  a  cross-mark,  along 
about  that  locality,  so  as  to  be  able  to  describe  the  condition 
of   the  tracks  on  the  day  that  you  were  working  there  after 
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CrisB  got  hart,  please  state  what  yon  saw  there.  (Objected 
to  by  defendant's  counsel,  unless  the  question  is  limited  to 
the  place  where  it  is  claimed  this  accident  happened,  which 
is  indicated  on  that  photograph  by  a  cross.  Overruled;  de- 
fendant excepted.)  A.  It  was  spotted %ith  oil  on  different 
parts  of  the  track.  (Motion  made  to  strike  out  answer  by 
defendant's  counsel;  overruled;  defendant  excepted.) 

''Q.  Confine  your  answer  to  the  immediate  neighbor- 
hood or  at  the  place  where  the  cross  mark  appears,  about 
that  place — what  you  saw  there,  if  anything,  in  the  way  of 
oil." 

The  same  objection  was  made,  and  the  court  says: 

''His  attention  is  now  called  to  a  particular  photograph, 
Exhibit  'B' — if  he  noticed  the  condition  and  can  say  what 
the  condition  of  the  track  was  there  at  the  point  indicated 
in  the  photograph,  or  in  the  vicinity  of  it.  He  may  testify 
to  that.  He  is  now  testifying  with  reference  to  this  picture 
before  him,  and  the  mark  that  is  indicated  there.  (De- 
fendant by  counsel  duly  excepted.) 

Mr.  Brumback:  '*  Bverythiag  else  may  be  stricken  out 
except  what  he  testifies  to  with  reference  to  this  place 
and   the    immediate   vicinity." 

Mr.  Tyler:  *'I  made  my  objections,  and  the  court  ha& 
passed  OQ  them,  and  I  have  saved  my  exceptions.*' 

Mr.  Brumback:  "I  don't  care  if  any  testimony  is  ruled 
out,  excepting  the  part  inquired  about,  and  the  immediate 
vicinity  of  this  cross-mark:  in  other  words,  where  the 
accident  occurred.  We  don't  know  where  the  accident  oc- 
curred, therefore  we  can  not  restrict  it  to  any  definite 
place,  only  in  the  immediate  vicinity  of  that  cross-mark. 
I  concede,  perhaps,  it  is  not  proper  testimony  us  to  any- 
where else — at  least  I  don't  want  to  take  the  chance  of 
any  error,  and  the  court  may  rule  out  answers  of  the 
witness  so  far  as  any  other    place  is  concerned." 

It  will  be  observed,  ilsu,  that  in  addition  to  this  declara- 
tion upon  the  part  of  counsel  for  plaintiff  that  he  claimed 
nothing  from  such  testimony,  that  the  questions  of  counsel 
to  the  witness  were  with  reference  to  oil  at  or  in  the  im- 
mediate   vicinity  of  the  place  where  the  accident   was  said 
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to  have  occurred;  so  that  in  bo  far  as  the  answers  told  of 
oil  at  any  other  place,  they  were  not  responsive  to  the 
qaestions  of  counsel. 

Mr.  Tyler  then  remarks:  ''Then  my  objection  to  all 
these   answers   should  be  sustained. ''' 

The  Oourt:  ''The  testimony  of  this  witness,  then,  that 
there  was  oil  on  that  track  in  any  place  except  in  the  im- 
mediate vicinity  of  the  cross-mark  indicated  on  this  pic- 
ture, will  be  excluded  from  the  consideration  of  the  jury, 
and  you  will  not  consider  it,  gentlemen,  as  evidence  in 
this  case  as  to   the   condition  of  that  track.'' 

So  that  it  seems  that  at  this  point  counsel  for  the  defend- 
ant below  requested  that  the  court  rule  this  testimony  from 
the  jury,  and  the  court,  acting  upon  that  as  well  as  upon 
the  suggestion  of  counsel  for  the  plaintiff,  did  so.  It  is 
urged,  however,  by  counsel  for  plaintiff  in  error  that  this 
testimony  was  prejudicial,  and  that  the  admission  of  it  was 
error,  and  that  the  ruling  of  the  court  taking  it  from  the 
jury  on  his  motion  and  in  accordance  with  the  suggestion  of 
counsel  on  the  other  side,  did  not  cure  the  error;  and  he 
insists  that  the  verdict  should  be  set  aside,  notwithstanding 
that  action  of  the  court.  In  16  Ohio  St.,  221,  appears  the 
case  of  Thomas  Mimms  v.  The  State  of  Ohio — a  criminal 
case.     This  is  said  in  the  syllabus: 

''Where  the  court  improperly  overruled  the  objection  of 
the  defendant  to  testimony  offered  on  the  trial  by  the  state, 
the  judgment  against  him  will  not  be  reversed  for  such 
erroneous  ruling,  when  the  court,  on  motion  of  the  defend- 
ant, excluded  all  the  testimony  so  given  from  the  considera- 
tion of  the  jury,  and  instructed  them  that  it  must  be  wholly 
disregarded." 

This  was  a  murder  case  —  criminal  case  of  the  highest 
character,  in  which  the  strictest  rule  ought  to  be  observed 
by  the  court,  and  if  there  was  any  error  that  might  be  pre- 
judicial— that  might  not  be  cured  by  taking  the  matter 
from  the  consideration  of  the    jury  —certainly  careful  con- 
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aideraiion  woald  be  given  to  that  suggestion,  in  a  case 
where  a  man  upon  trial'  was  in  peril  of  his  life.  I  will 
not  stop  to  read  from  the  opinion  of  the  court  upon  the 
subject,  but  call  attention  to  another  casein  which  this 
question  was  before  the  supreme  court  of  Ohio,  found 
in  19  Ohio  St.,  page  596 — the  case  of  Klein  v.  Thompson. 
This  was  an  action  for  damages  on  account  uf  assault  and 
buttery.  Nothing  is  said  about  the  point  in  issue  in  the 
syllabus,  but  at  page  571  this  appears: 

'* Declarations  of  the  defendant, made  subsequently  to  the 
assault  and  battery,  and  tending  to  show  express  malice  in 
the  defendant  in  inflicting  the  injury  complained  of,  were 
also  allowed,  against  the  exception  of  the  defendant,  to  go 
in  evidence.  But  the  court  subsequently,  during  the  pro- 
gress of  the  trial,  on  discovering  that  the  petition  contained 
no  averment  of  malice,  ruled  out  the  evidence,  and  instruct- 
ed the  jury  to  disregard  it. '^ 

Whether  that  was  done  upon  the  motion  of  either  pnrty 
does  not  appear. 

''It  is  contended  that  the  introduction  of  this  evidence 
was  error  to  the  prejudice  of  the  defendant,  which  was  not 
cured  by  subsequent  exclusion.  In  this  state  we  do  not 
regard  the  admission  of  improper  evidence  to  the  jury, 
which  is  afterward  ruled  out,  asof  itself  constituting  ground 
for  reversal;  though  the  question  of  its  influence  in  pro- 
ducing a  wrong  verdict  ought. to  be  considered  on  a  motion 
for  a  new  trial.'' 

Citing  the  case  of  Mimms  v.  The  State  in  16  Ohio  St., 
221. 

I  recollect  that  there  was  an  interesting  case  involving 
this  question  decided  in  the  third  circuit  some  years  ago,  I 
think  in  Auglaize  county,  but  I  have  not  been  able  to  lay 
my  hand  upon  the  report.  There  the  same  claim  was  made 
by  the  plaintiff  in  error,  that  the  prejudice  was  so  great  re- 
sulting from  the  admission  of  testimony  that  the  judgment 
ought  to  be  reversed,  notwithstanding  the  fact  that  the  court 
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attempted  to  disabase  the  minds  of  the  jury  of  the  effect  of 
it;  and  if  I  recollect  the  case  correctly,  the  circuit  court 
laid  down  the  rule  that  it  must  clearly  appear  that  the  testi- 
mony must  have  had  that  effect  upon  the  minds  of  the  jury; 
that  it  will  be  presumed  that  the  jury  observed  the  instruc- 
tions of  the  court  to  disregard  the  evidence  which 
was  ruled  away  from  them;  and  that  only  in  case  where 
the  testimony  was  of  such  a  character  that  it  would  ap- 
pear to  a  reviewing  court  that  it  would  be  impossible  for 
a  court  by  any  sort  of  an  instruction,  or  for  the  jury  by  any 
Kind  of  a  resolution  or  effort,  to  eradicate  the  prejudicial 
impression  from  their  minds,  would  a  reviewing  court  be 
justiBed  in  reversing  a  judgment  on  account  of  such  testi- 
mony. We  do  not  think  this  testimony  is  at  all  of  that 
character.  There  is  some  question  as  to  whether  it  was  of 
a  character  that  required  a  ruling  of  the  court  to  take  it 
from  the  jury. 

Upon  page  94  is  a  question  that  I  believe  is  not  insisted 
upon  in  argument.  The  witness  is  asked  this:  ''Tell  the 
jury  whether  you  observed  oil  leaking  at  that  place  where 
you  understood  Mr.  Criss  got  hurt,  before  he  got  hurf 
That  was  objected  to,  and  the  objection  overruled,  and  ex- 
ception taken.  The  witness  had  testified  to  the  means  by 
which  he  had  ascertained  and  identified  the  place  of  the 
accident,  so  that  the  jury  might  have  been  allowed  to  con- 
sider his  testimony,  as  to  oil  at  the  place  he  observed,  and 
at  the  same  time  decide  whether  or  not  it  was  the  place  at 
which  Criss  was  injured. 

Those,  I  believe,  are  all  of  the  exceptions  to  the  admis- 
sion of  testimony.  There  were  no  exceptions  taken  to  the 
charge  of  the  court,  or  to  any  action  of  the  court  with  re- 
spect to  the  giving  or  refusing  of  charges  requested. 

That  leaves,  then,  for  further  consideration  the  question 
whether  the  verdict  is  sustained  by  the  evidence.  Upon 
that  I  say  briefly, that  we  think  that  the  facts  alleged  in  the 
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petition  amount  to  negligence  upon  the  part  of  the  railroad 
eompany^wbich^would  make  it  liable  to  this  plaintiff  below 
for  any  reinjury  which  he  might  have  received  in  the  line  of 
duty,  and  while  in  the  exercise  of  due  care  upon  his  part, 
be^being  an  emphoye  of  another  company;  and  we  think 
that  the  facts  alleged  are  fairly  established  by  the  evi- 
dence. It  is  also  urged  that  the  verdict  is  against  the 
weight  of  the  evidence.  Without  entering  into  a  dis- 
cussion of  this  evidence,  or  reciting  what  it  is,  I  will 
say  in  brief  that  we  have  carefully  considered  this  ques- 
tion, having  gone  through  the  bill  of  exceptions  and  read 
carefully  the  testimony  of  the  witnesses  and  scrutinized  it 
closely,  and  we  cannot  agree  with  this  view  of  the  matter. 
There^are  six  witnesses  on  behalf  of  the  plaintiff  below,  in- 
cluding^himself,  who  testify  positively  to  having  seen  this 
oil  on  the  railroad  track  at  or  about  the  place  where  Criss 
was  injured.  Some  of  them  appear  to  be  entirely  disinter- 
ested witnesses.  Some  of  them  say  they  saw  oil  in  such 
quantities  that  they  might  have  readily  shoveled  it  up. 
They  were  unable  to  tell  just  what  the  depth  of  the  oil'was, 
and  they  might  readily  have  been  mistaken,  and  have  over- 
stated its  depth;  but  making  a  fair  allowance  for  tbat,  we 
think  it  fairly  appears  from  the  testimony  that  there  was 
such  a  quantity  of  oil  there,  and  that  it  remained  for  such 
a  length  of  time,  that  the  railroad  comppny  was  guilty  of 
negligence  in  not  removing  it.  On  the  other  hand,  there 
are  four  witnesses  on  behalf  of  the  defendant  below  who 
undertook  to  testify  as  to  the  oil.  They  simply  say  that 
they  saw  no  oil.  Some  of  them  could  not  and  would  not 
undertake  to  tell  whether  or  not  there  was  oil  there,  but 
they  were  in  and  about  there  under  such  circumstances  that 
if  there  had  been  oil  there,they  may  have  failed  to  have  dis- 
covered it.  They  were  not  looking  for  nor  thinking  about 
oil;  they  were  there  for  the  purpose  of  examining  cars,  to 
see  if  there  were  any  defects    in  them  that    might    have  re- 
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salted  in  this  accident.  Their  attention  was  not  diawn 
to  the  question  whether,  there  was  or  was  not  oil  on  the 
track.  We  think  the  verdict  is  not  opposed  to  the  weight 
of  the  evidence. 

It  is  also  urged  that  the  verdict  is  excessive  in  amount. 
We  do  not  think  so:  we  think  it  is  warranted  by  the 
evidence. 

Swayne,  Hayes  &  Tyler,  for  Plaintiff  inError. 

Hard,  Brumback  &  Thatcher,  for  Defendant  in  Error. 


(First  Oiicuit—Hamilton  Co.,0.,  Circuit  Court— Nov. Term,  1897.) 

Before  Cox,  Smith  and  Swing,  JJ. 
CARRIE  B.  LAW  v.  GEORGE  W.  LAW. 


Alimony— Power  of  court  to  afterwards  change  amount  of  alimony 
decreed^  where  amount    hxid   been  fixed   by   agreement   among   the 
parties— 
Ttie  court  of   common  pleas  which   had   granted    to   the    plaintiff   a 

divorce  from  ber  husband,  for  gross  neglect  of  duty,  and  which 
had  in  the  same  decree  made  to  her  an  allowance  of  alimony  from 
his  estate,  has  the  right  for  good  cause  shown,  at  a  subsequent 
term  of  the  court*  to  modify  such  decree  for  alimony  and  to  re- 
duce the  amount  to  be  paid  to  her  each  year,  and  on  appeal,  the 
circuit  court  has  the  same  right. 

[Contra— Where  the  amount  of  alimony  was  arrived  at  by  an  agree- 
ment between  the  parties  themselves,  with  the  provision  that  such 
alimony  should  oeMn  lieu  and  full  satisfaction  of  all  claims  and 
rights  of  the  wife  in  the  property  and  estate  of  the  husband, 
and  the  wife  thereupon, by  written  instrument,  duly  relinquished 
all  her  rights  and  interest  in  the  property  of  her  husband, 
the  decree  not  providing  for  any  change  in  the  condition  of  the 
parties  the  happening  of  which  in  the  course  of  nature  might 
and  could  have  been  foreseen  *by  the  parties,  the  court  has 
no  power  to  change  the  contract  of  the  parties,  and  can  not 
change  the  amount  of  the  alimony  so  decreed — Minority  opinion 
by  Smith,  J.  ] 

Appeal  from  the  Court  of  Common   Pleas  of  Hamilton 
county. 
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A  majority  of  the  court  is  of  the  opinion  that  the  court 
of  common  pleas,  which  on  Aagust.  1,  1889  had  granted  to 
the  plaintiff,  Mrs.  Law,  a  divorce  froin  her  hnsband,  for 
gross  neglect  of  duty,  and  which  had  in  the  same  decree 
made  to  her  an  allowance  of  alimony  from  his  estate,  had 
the  right,for  good  cause  shown,  at  a  subsequent  term  of  the 
court,  to  modify  such  decjee  for  alimony  and  to  reduce  the 
amount  to  be  paid  to  her  each  year,  and  that  on  appeal,  this 
court  has  the  same  right.  The  facts  set  out  in  the  petition 
filed  by  the  defendant  in  the  same  case  averred  that  after 
such  original  decree,  which  had  directed  the  payment  to 
Mrs.  Law  by  her  husband  of  $3000  each  year  as  alimony, 
and  gave  to  her  the  custody  of  their  child,  Edith  B.  Law, 
and  provided  that  out  of  said  sum  the  plaintiff  was  to  sup- 
port, maintain  and  educate  said  Edith,  that  the  said  child, 
about  the  first  day  of  May,  1893,  voluntarily  left  her  mother 
and  went  to  live  with  her  father,  who, until  June  2(5,  1894, 
(when  the  court  acted  on  the  motion  or  petition  of  Mr.  Law 
to  reduce  the  alimony), had  supported,  maintained  and  edu- 
cated her  until  she  was  of  full  age,  and  that  after  she  arriv- 
ed at  age  she  was  married.  These  allegations  were  sup- 
ported by  the  testimony,  and  the  majority  of  the  court  finds 
that  the  allowance  of  alimony  to  Mrs.  Law  should  be  re- 
duced to  the  sum  of  $2200.00  per  annum  from  July  1,1893, 
payable  in  monthly  installments  of  $182.33^  each. 

Judge  Smith  is  of  the  opinion  that  no  change  should  now 
be  made  in  the  provisions  made  as  to  alimony  to  Mrs.  Law 
in  the  original  decree  of  Aug.  1,  1889.  That  the  terms  of 
the  decree, in  so  far  as  the  alimony  was  concerned,  were 
arrived  at  by  an  agreement  made  between  the  parties  them- 
selves, and  were  merely  ratified  by  the  court  by  its  decree; 
one  of  the  terms  of  which,  so  agreed  to  and  incorporated 
into  the  decree,  was  that  *'the  provisions  herein  made  for  and 
on  behalf  of  the  said  Carrie  B.  Law  as  to  alimony,  shall  be 
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in  liea  of  and  in  fall  satisfaction  of  all  claims,  rights,  inter- 
ests or  demands  that  said  plaintiff  has  or  may  have  acquired 
in  the  property  and  estate  of  said  defendant  by  reason  of 
her  marriage  to  him,  and  the  said  plaintiff  shall  relinquish 
any  and  all  such  interests  by  instrument  in  writing  duly 
executed  upon  the  demand  of  said  defendant",  which  was 
done. 

In  pursuance  of  the  terms  of  such  compromise  agreement 
and  the  decree  based  thereon,  a  bond  was  duly  executed  by 
the  defendant  with  surety  to  the  satisfaction  of  the  plaintiff, 
to  secure  the  fulfillment  by  Mr.  Law  of  the  agreement  and 
decree  recited  therein.  4nd  there  having  been  no  provision 
in  such  contract,  or  in  the  decree  itself,  that  in  case  of  a 
change  in  the  condition  of  the  parties,  or  by  the  circum- 
stances of  the  case,  there  might  be  a  change  in  the  amount 
decreed  to  her  as  alimony,  and  the  parties  having  knowledge 
that  there  must  in  the  course  of  nature  be  such  change,  for 
instance,  that  if  the  child  lived  a  few  years  she  must  attain 
her  majority, or  that  she  might  die  or  marry  during  the  life 
of  the  mother,  or  that  she  might  leave  her  mother,  the  pre- 
sumption is  that  as  no  provisiou  is  made  as  to  what  shall  be 
done  in  such  event,  no  change  in  the  amount  of  alimony 
was  contemplated.  And  as  the  decree  provides  absolutely 
for  the  payment  to  Mrs.  Law  of  S3000  per  year  as  alimony 
during  the  life  of  Mrs.  Law,  unless  she  herself  should  marry, 
when  all  payments  to  her  as  alimony  for  herself  should 
cease,  I  think  that  in  view  of  all  the  facts  and  circumstances 
it  would  violate  the  contract  made  between  the  parties  to 
change  this  allowance,  and  that  it  would  be  inequitable  to 
do  so,  she  having  released  all  her  interest  in  the  estate  of 
Mr.  Law,  other  than  that  secured  to  her  by  the  decree.  I 
think  this  view  is  supported  by  the  decision  of  the  case  of 
Olney  v.  Watts,  43  Ohio  St.,  507. 

[OOPTBIOHT,   1898  BY  OAXL  6.  JAHK.  ] 
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(Eighth  Circuit— Cuyahoga  Co..  O.,  Circuit  Court— Jan. Term.  1896.) 

Before  Hale,  Marvin  and  Caldwell.  JJ. 
H.  H.  PRATT  V.  W.  F.  WALWORTH. 


CantriMct  of  Indemnity— When  may  be  $ued  on— 
Where  a  party  indemnifleB  by  oontraot  another  against  all  li- 
ability on  certain  obligations  to  pay,  such  indemnified  party 
has  a  cause  of  action  against  the  party  giving  him  the  con- 
tract of  indemnity  when  Judgment  is  obtained  against  hioo 
on  such  obligation. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Caldwbll,  J. 

The  case  of  H.  H.  Pratt  v.  W.  F.  Walworth  is  here  on 
•error  from  the  court  of  common  pleas,  and  the  error  alleged 
is  that  when  the  trial  of  the  case  opened  below,  H.  fl. 
Pratt  offered  himself  as  a  witness,  and  objections  were  made 
to  any  testimony  under  the  pleadings.  The  objection  was 
sustained.  Motion  for  a  new  trial  was  made  and  overruled. 
A  bill  of  exceptions  is  here  presented,  setting  forth  what 
vas  done  at  the  trial. 

The  action  of  Pratt  came  about  in  this  way: 

H.  H.  Pratt  and  P.  W.  Payne  were  partners  selling 
typewriters,  and  they  desired  to  dissolve  partnership,  and 
it  was  done  in  this  way.  P.  W.  Payne  wrote  this  letter, 
which  was  acted  upon  by  his  partner,  H.  H.  Pratt: 

**For  the  purpose  of  closing  our  partnership  and  to  en- 
able one  of  us  to  act  elsewhere,  I  hereby  make  to  Mr.  H. 
H.  Pratt  the  following  proposition: 

'*I  will  give  or  take  for  your  entire  interest  in  the  busi- 
ness, as  it  now  stands^  Five  Hundred  Dollars  ($500.00),  to 
include  the  good- will  and  ownership  of  all  assets  of  the 
business  of  whatever  kind,  and  the  assumption  of  all  the 
liabilities  of  the  same  by  the  remaining  partner,and  the  giv- 
ing by  him  to  the  retiring  partner  full  and  sufficient  indem- 
nity against  past,  present  and  future  liability  arising  out  of 
the   partnership  business." 

Pratt  acted  upon  this  proposition  by  agreeing  to  sell  iip« 
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OQ  the  terms  therein  stated,  and  then  Walworth   gave   this 
indemnity : 

'*I  hereby  guarantee  to  H.  H.  Pratt  against  any  liability 
on  paper,  made  by  the  late  firm  of  Payne  &  Pralt,  with  my 
endorsement;  also  against  liability  on  acceptance  in  favor 
of  Smith -Premier  Company,  dated  May  1st  and  due  July 
3rd,  1892,  and  generally  against  any  liability  legally  incur- 
red as  a  member  of  said  firm.     W.  F.  Walworth." 

The  Smith-Premier  Typewriter  Company,  one  of  the 
creditors  named  herein,  sued,  and  obtained  a  judgment  and 
issued  ezecuUon,  and  that  was  returned  ''No  goods 
found."  Then  H.  H.  Pratt,  to  whom  this  indemnity  writ- 
ing or  contiact  was  given,  brought  suit  against  W.  F.  Wal- 
worth to  recover  the  amount  of  the  judgment  that  had  been 
rendered  against  him  by  the  Smith-Premier  Typewriter  Com- 
pany, and  then  the  Smith-Premier  Typewriter  Company 
came  into  court  below,  and  by  proper  pleadings  undertook 
to  place  itself  in  position  that  whatever  Walworth  paid  to 
Pratt,  it  might  receive  on  that  judgment — whenever  the 
amount  of  the  judgment  was  paid,  it  might  receive  it. 

The  ground  ou  which  the  court  below  refused  to  hear 
testimony  under  the  pleadings  was  that  this  was  an  indem- 
nity to  save  harmless  Mr.  Pratt,  and  that  there  y^as  no  lia- 
bility. There  was  no  cause  of  action  against  Walworth  un- 
til Pratt  had  paid  this  judgment  that  had  been  rendered 
against  him;  whenever  be  had  made  any  puymedt,  then  he 
might  recover,  and  not  until  then. 

This  class  of  contracts  has  frequently  been  before  this 
court  and  the  courts  of  different  states;  and  the  courts  of  our 
state  have  passed  upon  matters  of  this  kind  to  some  extent  ;and 
the  general  holding  is,  with  very  rare  exceptions,  that  if  the 
contract  of  indemnity  is  to  save  the  party  indemnified,  harm- 
less or  from  all  damages,  that  then  there  is  no  cause  of  ac- 
tion on  the  part  of  the  person  indemnified  against  the  one 
who  indemnifies  until  such  time  as  judgment  has  been  ren- 
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dered  and  has  been  paid  by  him.  If  it  is  to  pay  a  certain 
obligation  that  the  party,  the  one  indemnified,  ia  to  pay, 
the  authorities  are  quite  unanimous,  if  not  entirely  bo, 
that  the  time  of  payment  is  whenever  the  obligation  exists; 
some  authorities  holding  that  whenever  the  debt  is  due  and 
unpaid,  the  action  may  be  brought;  others  holding  that  it 
must  be  determined  to  be  due,  and  the  amount,  by  some 
judicial  action.  But  nowhere  in  this  state,  do  we  find  any 
case  that  covers  the  language  in  this  indemnity  contract. 
The  arrangement  between  the  parties  was,  that  the  one  who 
bought  the  assets  of  the  firm,  was  to  furnish  the  indemnity 
contract — fall  and  sufficient  indemnity  against  past,  present 
and  future  liabilities;  not  against  any  damage,  but  to  save 
him  harmless  from  past,  present  and  future  liability,  nor 
that  the  person  who  gave  the  indemnity  contract  should  pay 
all  the  debts,  but  was  to  save  him  from  liability,  and  the  in- 
demnity contract  follows  that  language:  *'I  hereby  guaran- 
tee H.  H.  Pratt  against  any  liability,"  and  that  word  'lia- 
bility" is  the  one  used. 

Therefore,  as  to  just  how  this  contract  should  be  constru- 
ed we  get  no  light  from  the  adjudications  in  this  state; 
and  going  to  other  states,  we  find  some  little  disagreement 
among  the  authorities.  The  general  current  of  authority, 
and  quite  general  on  behalf  of  a  large  number  of  the  states, 

is,  that  a  contract  of  this  kind  is  to  be  construed   that   the 

p 

the  liability,  or  that  the  person  who  signs  the  indemnity 
contract,  can  be  sued  at  any  time  after  judgment  has  been 
secured  against  the  party  who  is  indemnified. 

There  are  two  or  three  cases  cited  to  us — one  in  Indiana, 
one  from  Michigan,  that  construe  such  a  contract  in  such 
a  way  that  there  can  be  no  cause  of  action  until  the  judg- 
ment is  paid;  but  they  are  exceptions  to  quite  a  well  settled 
line  of  adjudications,  tbat  the  cause  of  action  arises  when- 
ever liability  is  established  by  judgment  obtained  against 
the  party  indemnified    and  we  believe  that  is  the  ruling  that 
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shoald  obtain  in  this  cane;  that  Mr.  Pratt  had  his  cause  of 
aotion  when  the  judgment  was  rendered  against  him,  and 
that  he  did  not  bring  it  nntil  that  time  had  arrived,  and 
that  his  cause  of  action  at  that  time  existed  against  Wal- 
worth, and  the  ruling*of  the  court,  therefore,  was  erroneous. 

The  creditor  seeks  to  come  in  here,  and  has  argued  his 
case  upon  the  supposition  that  no  cause  of  action  at  that 
time  existed  on  the  part  of  Pratt  against  Walworth, and  yet, 
notwithstanding  a  creditor  could  subject  the  liability  of 
Walworth, even  at  that  time,  for  the  payment  of  the  debt  to 
it. 

We  think  there  is  no  warrant  for  that. 

But  if  Pratt  had  a  cause  of  action — if  the  time  had  come 
when  Pratt  could  subject  the  indemnity  contract  to  his  bene- 
fit, and  his  cause  of  action  was  complete,  then  it  is  entirely 
proper  that  the  creditors  should  intervene  and  receive  the 
benefit  therein  from  the  court. 

The  case  is  reversed, and  remanded  for  new  trial. 

(7.  A.  Neff,  for  Plaintiff  in  Error. 

Carpenter  &  Young,  Oilbert  &  Hill,  for  Defendant  in 
Error. 


Seventh  Circuit— Jefferson  Co.,O.Circuit  Court— Nov. Term,  1807. 

Before  Laubie,  Frazier  and  Burrows,  JJ. 

WILLIAM    MBDILL    AS    ADMINISTRATOR      v.    HENRY 

FITZGERALD  et  al. 

SAME  V.  SAME. 

WILLIAM   MBDILL,    AS    ADMINISTRATOR,    v.   ROBERT 

LYON,  et  al. 

SAME  V.  SAME. 


Advancement  to   child   to  take   effect   after   deaths  Evidence   re- 
quired— 

Where  a  decedent,  at  his  death,  holds  promissory  notes  and  a 
mortgage  executed  to  him  by  his  daughter  and  her  husband, 
in  order  to  establish  a  claim   that  the  money  for  whioh  siioH 
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inBtraxnents  were  given  was  a  gift  to  the  daughter  by  way 

of  adYanoement   or    otherwise,  the  evidence  must  be   clear 

and  convincing. 

Same — 
JSvidence  that  such  money  was  advanced  by  the  father  to  build 

a  home  for  the  daughter,  with  the  intent  that  interest  there- 
on should  be  paid  to  him  dusing  his  life  and  that  the  prin- 
cipal should  be  the  daughter's  at  his  death,  is  not  sufficient 
to  establish  an  advancement,  or  a  gift  inter  vivos  or  eotua 
mortis* 


Laubib,  J. 

The  cases  of  William  Medill,a8  administrator  of  Ohrietian 
Schneider,  deceased,  v.  Henry  Fitzgerald  and  wife,  and  the 
same  plaintiff  v.Bobert  Lyon  and  wife,  are  of  the  same  char- 
acter— wherein  the  defendants  appeal  and  prosecute  error 
from  the  same  judgment. 

The  defendants  move  to  dismiss  the  appeals,  and  the 
question  presented  is  whether  a  party  may  appeal  and 
prosecute  error  at  the  same  time,  from  the  same  judgment; 
and  if  so,  secondly,  whether  there  was  any  right  of  appeal 
in  the  cases. 

So  far  as  the  hrst  question  is  concerned,  it  has  been 
recently  decided  by  the  supreme  court,  that  a  party  may  ap- 
peal and  prosecute  error  at  the  same  time;  and  if  it  be  de- 
termined that  there  was  no  right  of  appeal,  then  the  error 
proceeding  would  stand. 

Upon  the  question  whether  the  cases  were  in  fact  appeal- 
able under  the  statute,  we  also  hold  against  the  motion. 
Either  party  had  the  right  to  appeal. 

The  actions  upon  the  part  of  Medill  were  brought,  as 
stated  in  his  petitions,  upon  three  several  causes  of  aotion; 
the  first  two  upon  independent  promissory  notes  executed 
by  the  defendants  to  the  decedent,  and  the  third  for  the 
purpose  of  foreclosing  a  mortgage  given  to  secure  the  larger 
of  the  two  notes  in  each  case. 

There  was  no  denial  in  the  answers  of  the  execution  and 
delivery  of  these  notes  and  mortgages,    but  the  defendant 
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set  up,  in  each  case,  in  the  nature  of  a  oxoaa-petition,  an 
suitable  cause  of  action  to  have  the  notes  and  mortgage 
delivered  np  and  cancelled,  on  the  ground  that  the  money 
which  they  represented,  was  a  gift  by  way  of  advancement 
to  Mrs.  Fitzgerald  and  Mrs.  Lyon,  the  daughters  of  the  de- 
cedent 

In  such  a  case,  where  by  cross-petition  the  party  ^seeks 
equitable  affirmative  relief  which,  if  granted,  would  extin- 
guish the  legal  cause  of  action, either  party  has  the  right  of 
appeal.     64  Ohio  St.,  348. 

Appeals  were  properly  taken  in  these  cases,  and  the  peti- 
tions in  error  may  be  dismissed. 

The  question  now  recurs  upon  the  disposition  of  these 
appeal  oases.  An  agreement  is  presented  to  as  by  counsel, 
that  in  case  this  court  find  the  appf^als  properly  taken  and 
good  in  law,  that  we  shoald  consider  the  cases  as  tried  be- 
fore  us  upon  the  testimony  contained  in  the  bill  of  excep- 
tions, the  same  as  if  the  witnesses  bad  testified  before  us 
orally. 

As  I  have  said,  the  only  issae  in  either  case  was  upon  an 
equitable  cause  of  action,  set  ap  and  denominated  an  an- 
swer to  the  petition  it  is  trae,  but  which  is,  in  fact,  a  cross- 
petition,  that  the  money  represented  by  the  notes  and  mort- 
gage sued  upon,  had  been  given  to  the  dangbter  by  the 
father  Christian  Schneider,  the  decedent,  as  an  advance- 
ment, either  in  full  or  in  part  satisfaction  of  her  share  of 
his  estate  upon  his  decease. 

The  burden  of  proof,  therefore,  rested  upon  the  defend- 
ants; and  a  mere  preponderance  of  evidence  is  not  sufficient 
to  establish  the  affirmative  of  that  issae.  The  evidence 
must  oe  clear  and  convincing  that  such  was  the  agreement. 

In  the  case  against  the  Fitzgeralds,  the  two  notes,  one 
for  $300  and  one  for  $800,  were  payable  in  one  year  after 
their  date,  and  were  dated  in  September,  1891;  and  the 
ekdm  is  that  in  the  spring  prior  thereto,    the   father  gave 
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tbera'  the  money  represented  by  these  notes,  to  |baild  a 
b'dase  for  themselves  upon  the  lot  in  question.  It  is  also 
aHeged  in  the  cross- petition,  that  the  decedent  gave  this 
lot  to  them  at  that  time,  but  there  is  no  evidence  of  it. 
The  Fitzgeralds,  or  one  of  them,  which  one  does  not  appear, 
owned  the  lot;  nor  does  it  appear  from  whom  the  title  was 
derivec^,    nor   is    it  material  to  the  disposition  of  the  case. 

The  same  is  true  as  to  the  Lyons  case,  but  in  that  in- 
stance the  hoube  was  built  and  the  nr.oney  advanced  in 
1894,  and  the  notes  executed  December  24th,  1894,  more 
than  three  years  after  the  Fitzgeralds',  but  when  the 
house  was  finished  is  not  distinctly  shown  in  «tbe  eivdence. 
In  one  case,  the  contractor  who  built  the  Fitzgerald  bouse, 
testified  that  Fitzgerald  paid  him  the  money,  and^  not 
Schneider;  and  in  the  other  case,  the  contractor  who  built 
the'  Lyons  house  says  that  Schneider  paid  most  of  the 
money,  and  Lyon  paid  him  some;  but  when  the  money  was 
paid  or  given,or  the  houses  finished,  is  not  definitely  shown. 
The  daughter  of  Fitzgerald  testified  that  in  the  spring  of 
1891,  as  she  came  home  from  school,  wheU'She  was  fourteen 
ydars  of  age,  her  father,  mother  and  grandfather  were  up- 
on the  porch  of  the  house  they  lived  in,  and  she  heard  her 
grandfather  say  he  would  give  her  mother  and  father  money 
to  build  a  house,  and  her  Aunt  Menie  too — that  was  Mrs. 
Lyon— «and  her  grandfather  said:  ''You  had  better  take  it 
now  as  any  other  time;''  and  she  says, "They  said, all  right, 
and  they  took  the  money  and  built  the  house."  But  if  any 
money  passed  at  that  time,  or  that  she  saw  the  money,  does 
not  appear.  It  is  a  general  statement  or  conclusion  of  hers, 
that  they  took  the  money  and  built  the  house. 

So  there  is  no  evidence  really  as  to  when  the  money  was 
given,  except  that  it  must  have  been  paid  by  Mr.  Schneider, 
or  handed  over  to  the  parties  while  the  houses  were  build- 
ing. At  all  events,  in  each  instance,  after  the  bouse  was 
finished,  these  notes  were  executed  for  the  amount  that  Mr. ' 
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Schneider  bad  advanced,  and  a  mortgage  taken  by  him'  to 
secure  the  larger  note.  In  each  instance  there  were  two 
notes  given  of  the  same  date,  payable  one  year  therefrom — 
one  for  (300  and  one  for  $500  by  the  Lyons;  but  for  some 
unexplained  reason  the  decedent  did  not  include  both  notes 
in  the  mortgage. 

Now,  an  advancement  is  a  gift  to  take  effect  immediately, 
HB  the  share  or  part  of  the  share  of  a  child  in  the  estate  of 
the  father,  which  the  child  would  otherwise  receive  at  his 
death,  intestate.  It  is  a  gift  absolute,  to  take  effect  imme- 
diately. And  therefore,  it  was  incumbent  upon  these. de- 
fendants to  show  that  the  money  represented  by  these  pap- 
ers was  a  gift  absolute,  and  to  take  effect  at  once. 

Heze  the  old  gentleman  took  notes  from  each  for  the 
amount  advanced,  signed  not  only  by  the  daughters,  but 
by  their  husbands,  each  payable  a  year  after  its  date,  with 
a  mortgage  on  each  house  from  each  couple  to  secure  the 
larger  part  of  the  indebtedness  represented  on  the  face  of 
the  papers. 

On  the  face  of  things,  therefore,  it  was  not  a  gift,  but  a 
loan. 

In  what  manner  and  to  what  extent  did  these  defendants 
rebut  this,  and  show  that  the  papers  did  not  represent  the 
true  contract;  that  instead  of  it  being  a  loan,  a  debt  from 
them  payable  to  the  old  gentleman  in  one  year,  it  was  an 
absolute  gift  to  take  effect  in  presentif 

The  evidence  offered  by  the  defendants  themselves,  tak- 
ing it  all  just  as  it  stands  in  the  bills  of  exceptions,  instead 
of  showing  it  was  an  absolute  gift,  to  take  effect  inpresenh*, 
shows  that  it  was  a  gift  to  take  effect  at  death,  if  at  alL 

The  brother  of  the  decedent  testified  that  the  old  gentle- 
man told  him  that  he  had  given  this  money  to  his  daughters 
to  build  houses,  and  had  taken  notes  add  mortgages  for  it; 
(the  only  witness  in  the  case  that  ever  heard  the  decedent 
ipeak  of  the  notes  and  mortgages). 
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Mra.  Schneider,  a  sister-in-law  of  Ohristian 
the  deceased,  testifies  that  be  said:  "'He  gave  the  girfe 
money  to  bnild  the  hoases,  and  they  have  to  pay  him  inter* 
est  as  long  as  he  lived.  He  had  to  live  on  the  interest 
and  when  he  is  dead,  it  is  the  girls. ' ' 

William  T.  Durban  said  the  decedent  told  him  several 
times  along  in  1894  and  1896,  after  both  honses  had  been 
bnilt,  that  *'he  had  helped  his  daagbters  to  bnild  their 
honses  in  order  for  them  to  have  homes,  that  they  were  to 
pay  him  interest  while  he  lived,  and  at  his  death  it  was  to 
be  theirs.  He  didn't  say  he  held  any  notes  or  mortgagee 
against  them,  bat  he  said,  if  they  didn't  pay  him  the  inter- 
est, he  conld  sell  the  property;  he  wanted  the  interest  to 
live  on  while  he  lived,  but  if  they  didn't  pay  the  interest, 
he  conld  sell  the  property."  And  upon  cross-examination 
he  says:  *'Q.  He  said,  when  he  died  he  intended  to  give  it 
to  them.     Is  that  it?     A.   Tessir.'' 

In  his  re-direct  examination,  he  says:  ^'Q  Did  he  say  he 
intended  to  give  it,  or  that  it  was  theirs  when  he  died?  A. 
He  said  it  would  be  theirs  when  he  died."  Re-cross  ex- 
amination. '*Q.  He  didn*t  sav  it  was  theirs  then?  A.  No 
sir,  because  it  wouldn't  be  theirs  as  long  as  he  was  collect- 
ing interest  on  it. " 

Mrs.  James  Oraig  says:  ''Q.  He  baid  that  he  had  given 
Yettaand  Menie  money  to  buy  this  property.  Q.  Did  he  say 
how  much?  A.  I  couldn*t  say  exactly,  but  it  seems  to  me 
he  said  he  gave  Yetta  $1100, and  then  he  thought  he  ought 
to  give  Menie  something,  and  he  gave  her  S800,  and  thej 
bnilt  their  bouses.  Q.  Did  he  say  he  had  notes  and  mort- 
gages against  them?  A.  No  sir.  He  said  they  had  to  pay 
him  the  interest  on  this  money  during  his  life  time  to  keep 
him,  and  at  the  end  of  his  life  he  expected  them  to  keep 
their  property.  That  is  the  conversation  he  had  with  me. 
It  is  no  interest  to  me.  Q.  He  didn't  say  whether  he  had 
one  or  two  notes?    A.  He  didn't  say  he  held  any  notes  or 
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mortgages.  Q.  Bat  be  said  they  had  to  pay  interest  dar- 
ing his  life?  At  bis  death  he  expected  to  give  them  tbe 
houses f  A.  He  didn't  expect  to  give  it;  be  had  given  it. 
He  expected  them  to  keep  it.  He  wanted  interest  on  the 
money  daring  his  life  time.  Q.  At  the  end  of  his  life  it 
was  theirs?  A.  At  tbe  end  of  bis  life  he  was  going  to  let 
them  have  it.  Q.  He  had  given  it  to  them — he  gave  it  to 
them.  Explain  that  to  me.  A.  I  am  telling  yon  as  he 
told  me.  He  said  he  gave  Tetta,  I  think,  11100;  I 
wouldn't  be  sure,  and  they  were  going  to  build  a  small 
house,  or  had  a  small  house,  and  he  proposed  her  to  have  a 
better  and  larger  house.  He  gave  her  SHOO,  I  think  that 
was  it.  Then  he  wanted  Heury  Fitzgerald  to  pay  him  tbe 
interest  on  that  during  bis  life,  and  be  was  going  to  make 
him  do  it,  and  at  tbe  end  of  bis  life,  tbe  property  would  be 
theirs.     Q.   That  is  what  be  told  you?     A.   Tessir.*' 

Mr.  Ellis  says:  ''After  Henry  Fitzgerald's  house  was 
built,  him  and  me  got  into  conversation  in  tbe  shop.  We 
got  to  talking  about  building  and  about  tbe  children.  He 
said  be  allowed  to  give  tbe  girls  bis  property  at  bis  death. 
He  said  he  would  bold  a  claim  on  it,  and  if  they  would  pay 
him  a  small  interest  up  to  bis  death,  the  property  would  be 
tbe  girls.  He  said  he  intended  to  give  Obarley — he  told 
me  the  amount,  but  I  don't  know  what  the  amount  was. 
Afterwards  be  said  Obarley  sent  again  to  him  for  money. 
He  said  John  and  him  went  in  the  pottery.  He  didn't  say 
he  paid  any  for  John,  but  that  John  and  him  bad  taken 
stock  in  the  pottery.  Q.  Did  yon  have  any  talk  afterwards 
aboat  Mr.  Lyon  ?  A.  Not  that  I  know  of.  Q.  He  never 
talked  about  Mr.  Lyon*s  bouse?  A.  No  sir,  nothing  more 
than  he  said  be  intended  to  give  tbe  girls  their  share  of  tbe 
property.  Q.  That  was  before  Mr.  Lyon  built  his  house? 
A.  Yes  sir.  Q.  After  Mr.  Lyon  builti  you  had  a  talk 
again?  A.  Yes  sir.  He  said  be  would  claim  a  little  inter- 
est.    He  wouldn't  charge  much  interest  until  bis  death, and 
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then  the  property  would  belong  to  the  girls.  I  told  him  at 
the  same  time — 'why  donU  yoa  make  them  a  deed —  I  give 
my  children  a  deed  apiece  for  a  house  and  lot,  I  says,  why 
don't  you  keep  a  little  claim  on  it';  I  says,  I  thought  I 
might  as  well  have  the  good  of  it  as  other  people.  I  couldn't 
get  any  rent  for  it,and  everybody  that  live  in  it  cheated  me 
out  of  the  rent, and  I  wanted  to  be  clear  of  paying  taxes  for 
it.'  Q.  What  did  he  say  to  that?  A.  He  laughed  and  said  it 
was  time  enough  when  he  died  for  the  girls  to  get  the  prop- 
erty. Ht)  said  he  intended  for  them  to  have  homes,  and 
help  them  build  their  homes, and  proposed  for  them  to  have 
them." 

So  the  defepdants  themselves  proved  the  declarations 
of  the  old  gentleman  that  it  was  a  gift  not  to  take  effect 
immediately,  but  at  his  death — that  he  intended  to  give 
them  the  money  at  his  death, which  was  consistent  with  the 
fact  that  he  had  taken  notes  and  mortgages  for  the  amounts. 

That  he  failed  to  carry  out  his  intention  can  not  now  be 
helped.  It  is  possible,  ignorant  man  as  he  was — and  these 
pi^rties  all  seem  to  be  ignorant — he  may  have  believed  that 
because  he  did  not  record  the  mortgage  it  would  not  be 
good,  and  would  be  worthless  at  his  death. 

It  appears  from  the  evidence  of  Mr.  Fitzgerald  and  Mr. 
Lyon  that  after  the  death  of  the  decedent  they  approached 
Medill,  the  administrator,  about  these  notes  and  mortgages, 
and  asked  him  if  they  could  be  collected;  that  Medill  told 
them,  yes,  that  he  was  going  to  try  to  collect  them;  they 
must  make  some  payment;  that  he  put  the  mortgages  on 
record  as  soon  as  he  discovered  them,  and  he  was  going  to 
foreclose  them  if  they  did  not  make  some  arrangements 
about  it. 

What  was  their  answer  about  it  at  the  time,  from  their 
own  testimony  ?  Why,  they  said  we  never  expected  to  pay, 
or  to  have  to  pay  these  notes;  the  old  gentleman  gay<)  the 
money  to  our  wives,  and  he  said  he  would  not  record    the 
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mortgage,  and  the  mortgage  is  no  good.  Tbej  made  no 
claim  whatever  that  this  money  was  given  to  the  wives  as 
their  share,  in  whole  or  in  part,  of  the  amount  they  would 
receive  at  the  death  of  the  father  out  of  his  estate.  Ignor- 
ant people  as  they  are,  they  would  know  about  such  gifts, 
although  they  might  not  know  the  technical  name  thereof, 
and  yet,  they  then  made  no  claim  that  these  were  gifts  of 
that  character. 

This  is  consistent  with  the  statement  of  Mr.  Conway, 
another  witness  on  the  part  of  the  defendants, who  testified: 

'*Mt.  Schneider  and  (  were  particular  friends.  I  used  to 
go  over  there  often.  I  lived  right  across  the  street  from 
him.  He  was  telling  me  who  owed  him, and  he  told  me  Mr. 
Lyon  owed  him  S800  and  Mir.  Fitzgerald  $700.  He  told 
me  they  hadn't  been  paying  interest.  That  is  what  he 
told  me." 

The  witness  was  mistaken  as  to  the  amounts,  but  the  de- 
fendants themselves  were  showing  that  the  decedent  refer- 
red to  the  monies  secured  by  the  mortgages. 

It  is  far,  therefore,  from  being  made  clear  that  this  was 
a  gift  by  way  of  advancement;  and  it  is  equally  clear  that 
it  was  not  a  gift  inter  vivos.  The  same  testimony  that 
shows  it  was  not  an  adavncement,  shows  it  was  not  a  gift 
inter  vivos.  To  be  such  it  must  be  clear  that  there  was  a 
gift  and  delivery  of  the  money  to  take  effect  at  once.  Nor 
would  it  be  a  gift  causa  mortis,  because  obligations  were 
taken  for  the  money,  and  were  held  by   the  decedent   until 

his  death. 

We  are  compelled  to  come  to  this  conclusion.  We  have 
examined  this  case  thoroughly,  and  would  be  pleased  if  we 
could  save  to  these  poor  people  their  homes,  because  we  are 
convinced  the  decedent  intended  to  give  them  this  money, 
but  ignorantly  failed  to  legally  carry  out  that  intent,  but 
unfortunately  we  are  unable  tc  do  it. 

Judgment  must  be  taken  for  the  plaintiff  in  each  case. 

W.  L.  Medill,  for  Plaintiff,  (in  both  cases). 

Erskine  &  Erskine,  and  Rogers  &  McCauslen,  for  De- 
fendants. 
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THE  LAKE  SHORE  A  MICHIGAN  SOUTHERN  R.R.  v.  AUGUST 
B.  SCHADE,  ADMINISIRATOR  OF  GEORGE 

KIRKHOPE. 


Railroad— High  'rate  of  speed  at  JR.  R.  erotstng  outside  of  munici- 
palities— Not  negligence — 

(1.)  Tt  is  not  Degligeoce  per  bb  for  a  railroad  company  to  run  its 
train  at  a  high  rate  of  speed,  in  the  absence  of  any  statute  gov- 
erning the  same,  across  road  crossings  outside  of  municipalities. 

Same — Duty  to  exercise  ordinary  care — Question  for  jurfi — 
(2.)  The  railroad  company,  in  running  its  trains  across  such  cros- 
sings, must  exercise  ordinary  care;  and  the  question  whether  it 
exercised  such  ordinary  care  is  properly  submitted  to  the  jury, 
and  the  jury,  in  determining  that  question,  has  a  right  to  take 
into  consideration  tbe  condition  of  the  crossing,  its  dangers,  the 
want  of  a  flagman  or  gate,  the  obstruction  to  the  view  of  the 
traveller,  the  absence  of  the  ringing  of  the  bell  or  sounding  of 
the  whistle,  and  all  of  the  facts  and  circumstances  surrounding 
the  crossing  at  the  time. 

Same — Surrounding  conditions — 
(3.)  If  the  circumstances  and  facts  surrounding  the  crossing  at  the 
time  required  the  railroad  company,  in  the  exercise  of  ordinary 
care,  to  slacken  the  speed  of  its  train,  then  it  must  do  so;  and 
its  neglect  to  so  do  and  the  running  of  the  train  at  a  high  rate  of 
speed  would  be  negligence. 

Negligence  of  party  going  on  track  in  front  of  approaching    train 

—Duty  of  R.  R.— 

(4.)  If  tha  decedent  in  this  case  was 'negligent  in  going  upon  the 
track  in  the  manner  aud  at  the  time  he  did,  yet  if^the  engineer 
in  charge  of  the  train  ought,  by  the  exercise  of  ordinary  care,  to 
have  seen  the  plaintiff  in  his  perilous  position  and  could.by  the 
exercise  of  ordinary  care,  have  stopped  or  checked  the  speed  of 
the  train  so  as  to  avoid  the  collision,  and  failed  to  do  so,  it  was 
negligence  for  which  the  company  is  liable,  notwithstanding  the 
negligence  of  the  decedent  in  going  upon^he  track. 

(6.)  If  plaintiff  was  negligent  in  going  upon  the  track  as  he  did, 
yet  if  after  such  negligence  the  persons  in  charge  of  the  train, by 
the  exercise  of  ordinary  care,  could  have  seen  the  plaintiff  in  hia 
dangerous  position  and  stopped  or  checked  the  speed^of  the  train 
and  avoided  the  injury,  and  they  failed  to  do*so,  they  were  gaiUj 
of  negligence;  and  such  negligencejis  tbe  proximate  cause  of  the 
injury, and  the  railroad  company  is^liable* 
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TeMmony  a$  to  failure  to  ring  bell  and  blow  whi»tle'-WKen  po»^ 

Uive  teaiimonjf'^ 

/6. )  The  teatimony  of  the  witneseea  who  teettfy  that  they  were  walk- 
ing on  the  track,  knew  the  train  was  ooming,  were  giring  their 
attention  to  the  train,  and  that  they  heard  no  whistle  or  bell,  is 
not  negative,  bat  poeitive  testimony. 

Error  to  the  Ooart  of  Common  Pleas  of  Cnyahoga  coon ty. 

This  case  was  commenced  by  the  defendant  in  error  as 
plaintiff  in  the  common  pleas  court  of  Onyahoga  coanty, 
to  recover  damages  against  the  defendant  Railroad  Oo. 
plaintiff  in  error  here,  for  negligently  killing  George  Kirk- 
hope  at  a  highway  grade  crossing  of  the  Railroad  Co. 

The  accident  happened  about  7  o'clock,  in  the  month  of 
December.  The  decedent  was  driving  with  his  son  in  a 
one-horse  wagon.  The  road  on  which  he  was  driving  ran 
•  nearly  parallel  with  the  railroad  for  some  fifty  rods,  the 
two  gradually  coming  nearer  together  until  they  reached  a 
point  where  the  railroad  track  and  highway  were  only  about 
thirty  feet  apart,  when  the  road  turned  and  went  at  an  angle 
across  the  railroad  track.  The  railroad  track  is  a  double 
track  road.  The  decedent  was  driving  north.  The  fast 
mail  train  going  east  upon  the  north  track  struck  the 
decedent's  wagon,  killing  him,  bis  boy  and  his  horse. 

The  negligence  averred  in  the  petition  was: 

That  the  track  was  peculiarly  dangerous,  because  the  de- 
fendant bad  permitted  shrubbery  to  grow  along  its  right  of 
way,  which  prevented  a  person  driving  upon  the  highway 
from  seeing  an  approaching  train. 

That  the  train  ran  at  a  negligent  rate  of  speed  under  the 
circumstances. 

That  no  bell  was  rung  or  whistle  sounded  for  the  crossing. 

That  tbe  engineer  and  fireman  in  charge  of  the  train 
neglected  to  keep  a  proper  lookout  ahead,  and  neglected  to 
slacken  the  train  and  avoid  the  injury. 

Oaldwbll,  J. 

George  Eirkbope  was  killed  at  a  point  somewhere   near 
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Noble  on  the  Lake  Shore  &  Michigan  Sonthern  B.  B., 
while  crossing  the  railroad  track,  he  being  upon  the  high- 
way. He  was  riding  in  a  wagon,  and  his  son  was  witb  him. 
The  train  ran  into  the  wagon,  and  Eirkhope  and  his  son 
were  killed.  Schade  was  appointed  administrator,  and  he 
brings  this  action. 

It  is  not  necessary  to  state  at  this  time  definitely  what 
negligence  he  complains  of,  farther  than  that  he  complains 
that  the  bell  was  not  rung  and  the  whistle  not  blown,  there 
were  no  gates,  and  no  flagman  at  the  crossing;  that  the 
train  was  run  at  a  very  high  and  reckless  rate  of  speed,  and 
especially  so  when  taken  into  connection  witb  the  surround- 
ings, and  it  being  difBcult  for  any  one  to  see  a  train  ap- 
proaching as  that  train  was  approaching  this  crossing. 

The  case  went  to  trial,  and  there  was  a  judgment  in  favor* 
of  the  administrator,  and  the  railroad  is  here  averring  error. 
The  averments  are  that  the  jury  were  not  justified  in  find- 
ing the  verdict  which  they  found,  there  being  special  find- 
ings as  to  some  matters;  and  in  the  next  place  that  the  ap- 
proximate cause  of  the  injury  was  negligence  of  the  de- 
ceased, and  not  of  the  railroad  company;  that  the  court 
erred  in  submitting  to  the  jury  the  question  of  whether  the 
railroad  company  was  guilty  of  negligence  in  not  seeing  the 
deceased  upon  the  track.  It  is  averred  that  there  was  error 
in  the  charge  as  to  the  rate  of  speed  at  which  the  railroad 
company  had  a  right  to  run  this  train.  It  is  averred  that 
there  were  errors  in  refusing  to  give  certain  requests. 

In  the  order  of  the  argument,  the  first  error  complained 
of  in  the  charge  is  that  the  attorneys  made  a  request  and  it 
was  this: 

''That  the  defendant  company  in  determining  the  rate 
of  speed  at  which  this  train  should  run — such  rate  be- 
ing reasonable  and  proper  in  view  of  the  objects  to  be  ac- 
complished by  the  company  outside  of  municipalities  in  this 
state — is  not  bound  to  consider  the  increased  risk  to  persons 
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at  load  croBBingB,  or  lessen  the  speed  of  its  trains  at  snoh 
crossing  on  that  account;  and  that  if  there  was  nothing 
in  the  rate  of  speed  of  the  train  while  approaching  the  road 
crossing  in  controversy,  inconsistent  with  the  general  and 
legitimate  conduct  of  the  business  of  the  defendant,  that 
then  in  that  case  such  rate  of  speed  can  not  of  itself  be  an 
act  of  negligence  for  which  the  defendant  is  responsible  in 
this  action.'' 

It  is  claimed  that  that  charge  was  not  given,  nor 
anything  that  is  its  equivalent.  The  request  is  based 
upon  the  fact  that  the  legislature  not  having  controlled  the 
rate  of  speed,  not  having  determined  by  any  statute  at  what 
rate  of  speed  railroads  should  run  at  crossings  in  country 
districts  where  there  is  a  highway  crossing  the  railroad 
tracks,  and  not  having  required  any  gates  or  any  flagman  at 
such  places,  that  the  rate  of  speed  has  been  left  to  the  rail- 
road company,  and  that  such  rate  of  speed  can  be  used  at 
these  crossings  which  the  railroad  company  deems  proper 
and  right  iu  the  prosecution  of  its  business.  And  it  is 
urged  that  it  materially  interfered  with  these  pulbic  servants 
and  with  the  public  generally,  if  trains  bad  to  be  slackened 
much  at  highway  crossings;  and  tbat  the  full  intent  of  the 
legislature  is  tbat  the  railroads  should  govern  this  matter 
by  its  own  rules;  and  tbat  having  determined  the  rate  of 
speed  of  their  trains,  and  not  having  determined  tbat  they 
shall  slacken  at  the  crossings  or  highways,  it  necessarily  fal- 
lows that  crossing  the  highway  at  a  high  rate  of  speed  is 
not  per  se  negligence.  It  is  claimed  that  the  court  did  not 
give  tbat  request. 

The  court  in  its  charge  said   this: 

''It  is  said  the  defendant  company  was  guilty  of 
negligence  in  the  rate  of  speed  it  was  running  its 
train  upon  that  occasion,  and  in  its  failure  to  keep 
a  flagman  at  the  crossing  to  warn  persons  approaching 
the   crossing   of   the   approach    of   the   train.        The   law 
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does  Dot  require  the  defendant  companj  to  place  a  flag- 
man or  any  other  warning  than  what  the  evidence  shows 
was  at  this  crossing  on  this  occasion,  either  at  the  place  of 
the  crossing  or  the  approach  of  the  train.  It  does  not  and 
did  not  on  this  occasion  limit  its  rate  x>t  speed  at  this  loca- 
tion or  locations  similar  to  it.  Whether  or  not  failare  to 
give  warning  at  a  crossing  other  than  ringing  a  bell  or 
blowing  a  whistle,  and  whether  or  not  the  rate  of  speed  at 
which  the  train  was  run,  either  one  or  both,  would  consti- 
tute acts  of  negligence,  depends  upon  the  facts  and  circum- 
stances surrounding  this  crossing,  the  nature  and  character 
of  it,  and  the  damages  incident  to  the  use  of  the  crossing 
by  the  defendant  company  arising  from  the  rate  of  speed  at 
which  it  ran  its  train.  I  mean  by  that  that  it  is  not  neces- 
sarily negligence  on  the  part  of  the  railroad  company  to  run 
its  train  at  a  high  rate  of  speed  across  this  crossing,  nor 
necessarily  negligence  on  its  part  that  it  did  not  have  a 
flagman  or  a  man  stationed  there  to  warn  persons  of  the  ap- 
proach of  the  train;  but  that  the  high  rate  of  speed  and  the 
absence  of  the  flagman  are  facts  to  be  taken  together  with 
every  other  fact  which  tends  to  bear  upon  the  dangerous 
character  of  this  crossing  and  the  dangers  to  which  the  pub- 
lic in  the  use  of  the  crossing  would  be  subject  by  the  de- 
fendant's use  of  it.  They  are  questions  to  be  considered  by 
you  in  determinng  whether  or  not  in  these  respects  the  de- 
fendant company  was  guilty  of  negligence.  By  being  guilty 
of  negligence  I  mean  whether  or  not  in  running  the  train 
at  that  crossing  in  the  absence  of  any  other  warning  than 
tiiey  did  give,  whatever  you  may  find  that  to  be,  and  con- 
sidering the  nature  and  character  of  the  crossing  and  the 
difficulties  that  might  or  might  not  be  in  the  way  of  parties 
seeing  the  approach  of  the  train;  and  all  other  facts  con- 
corning  it,  whether  or  not  the  defendant  company  used 
ordinary  care,  such  care  as  an  ordinaril}  prudent  person 
would  use  under  like  circumstances  in  that  employment, 
that  business,  that  place  and  those  surroundings  in  the  run- 
ning of  their  tiain  and  in  the  management  of  their  business. 
This  care  they  are  required  to  use;  and  it  is  in  these  re- 
spects the  plaintiff  says  they  failed  to  use  that  degree  of 
care.  Did  the  rate  of  speed  at  which  they  ran  their  train 
amount  to  a  failure  to  use   ordinary   care,    considering    the 
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natare  and  character  of  the  crossing  and  of  the  surround* 
ings,  all  the  facts  bearing  upon  the  character  and  dangers 
which  might  be  connected  with  it.  Then  whatever  the  rate 
of  speed  mentioned,  whatever  the  surroundings  upon  the 
crossing  mentioned,  whatever  the  dangers  mentioned  inci* 
dent  to  it,  if  it  was  in  the  exercise  of  ordinary  care  in  that 
line  of  business,  considering  the  locality  and  circumstances 
and  the  business  carried  on,  the  dangers  incident  to  the 
use  of  it,  taking  into  consideration  the  exercise  of  ordinary 
care  on  the  part  of  the  public  in  the  use  of  the  highway,  it 
would  not  be  negligence." 

I  have  read  the  entire  charge  upon  that  subject  by  the 
court.  In  the  brief  certain  portions  of  it  were  taken  out  and 
not  fully  set  out. 

Although  the  court  here  has  charged  that  it  is  not  negli 
gence  per  se,  or  not  necessarily  negligence  running  at  a 
high  rate  of  speed  at  crossings  of  highways,  yet  the  court 
says  to  the  jury  that  this  railroad  is  by  such  rules  not  ex- 
empt from  thA  exercise  of  ordinary  care  at  such  places.  In 
fact,  no  railroad  nor  no  person  under  any  ordinary  circum- 
stances is  ever  exempt  from  exerising  ordinary  care 

There  may  be  instances  where  ordinary  care  amounts  to 
but  very  little;  but  at  the  same  time  this  railroad  was  cer- 
tainly at  this  Gorssing,  as  at  all  crossings  of  highways, 
bound  to  exercise  towards  the  public  traveling  the  highway 
ordinary  care.  From  the  fact  that  it  is  not  negligence  per 
se  to  run  at  a  high  rate  of  speed,  we  think  that  does  not  ex- 
empt the  railroad  company  from  the  exercise  of  ordinary 
care  while  running  at  that  high  rate  of  speed. 

Now,  ordinary  care  in  all  cases  must  depend  upon  the 
surroundings,  must  depend  upon  the  dangers  of  the  place 
to  some  extent.  Ordinary  care  varies  according  to  the  haz- 
ards of  the  undertaking  and  the  hazards  of  the  circum- 
stances in  the  exercise  of  ordinary  care.  The  court  in  sub- 
mitting to  the  jury  the  circumstances  of  this  case  makes  it 
necessary  to   state  here  that  the  circumstances   referred   to 
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are  these:  that  the  railroad  company  on  its  own  right  of 
way  had  allowed  brash  to  grow  ap  between  the  railroad 
track  and  the  highway  where  the  highway  parallels  or  nearly 
parallels  the  railroad  track  before  approaching  this  crossing. 
When  near  the  crossing,  the  higway  turns  and  goes  across 
the  railroad  track.  Now  the  railroad  company  having  per- 
mitted this  brush  to  grow  up  on  its  own  land  so  as  to  ob- 
scure the  view  of  the  train  approaching  upon  the  track  for 
some  distance,  is  one  circumstance  which  the  court  refers  to 
especially  in  the  surroundings  of  this  crossing.  It  will 
hardly  do  to  say  that  the  railroad  company  is  in  the  exer- 
cise of  ordinary  care  when  it  runs  its  trains  on  all  crossings 
at  a  very  high  rate  of  speed.  There  may  be  circumstances 
brought  about  by  the  railroad  company  itself,  as  it  was  in 
this  case,  where  it  could  hardly  be  said  to  be  the  exercise 
of  ordinary  case  to  be  running  at  a  very  high  rate  of  speed. 
Then  we  think,  although  a  party  when  he  got  near  the 
track  could  have  seen  this  train, yet  there  is  much  evidence  in 
the  bill  of  exceptions  tending  to  show  that  until  he  got  close 
to  the  track,  it  would  be  quite  impossible  for  him  to  seethe 
approach  of  this  particular  train,  that  it  would  be  obscured 
from  view.  The  court  said  to  the  jury  substantially  this: 
That  while  it  is  not  negligence  per  se  to  be  running  on  a 
crossing  at  a  high  rate  of  speed,  yet  if  you  find  the  circum- 
stances are  such  that  this  railroad,  in  the  exercise  of  ordin- 
ary care,  should  have  slacked  up  at  this  particular  crossing 
and  not  have  run  at  so  high  a  rate  of  speed,  then  I  say  to 
you  that  the  railroad  company  is  not  excused.  And  the 
court  submitted  the  question  to  the  jury  whether  under  all 
the  circumstances,  the  railroad  company  was  in  the  exercise 
of  ordinary  care  at  that  crossing.  It  may  seem  a  little 
dangerous  to  submit  to  a  jury  this  question  under  these  par* 
ticular  circumstances,  and  the  court  in  his  charge  brings  in 
with  it  also  what  the  railroad  had  done  to  guard  this  cross- 
ing;  what  it  did  to  protect  this   party  by   way  of   ringing 
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bells  and  blowing  whistles,  and  it  might  have  been  just  as 
well  to  have  charged  the  jury  separately  apon  these  matters, 
instead  of  bringing  all  the  acts  of  negligence  alleged  in  the 
petition  ander  one  general  charge.  The  charge  might  have 
been  as  to  the  separate  acts  of  negligence  averred.  Bnt 
still,  considering  the  whole  matter,  we  think  the  conrt  did 
not  err  ander  the  circnmstances  of  this  case.  In  fact,  the 
snpreme  coart  has  said  that  it  woald  be  negligence  for  a 
railroad  to  run  its  train  on  a  crossing  where  the  approach 
of  the  train  is  obscared  from  view  bj  anything  it  may  have 
placed  on  its  own  tracks,  as  for  instance  other  cars;  that 
they  would  be  called  upon  to  exercise  a  biger  degree  of 
care,  and  that  they  could  not  run  at  so  high  a  rate  of  speed 
under  those  circumstances  as  they  would  if  those  circum- 
stances did  not  exist.  We  think  the  court  has  confined  the 
law  within  that  principle,  and  we  do  not  reverse  this  case 
on  that  allegation  of  error. 
The  court  charges  again : 

*'One  of  the  charges  of  negligence  in  this  case  is  that 
while  Oeorge  Kirkhope,  the  deceased,  was  upon  the 
track  in  a  place  of  danger  from  the  approaching  engine,  the 
engineer  or  persons  in  charge  of  this  train  could  have  seen 
him,  and  at  least  have  checked  the  speed  of  the  engine  so  as 
to  permit  him  to  pass  on  in  safety.  We  aay  to  you,  if  by 
the  exercise  of  ordinary  care  on  the  part  of  the  engineer 
he  could  have  seen  the  decedent  George  Eirkhope,  upon 
the  track,  and  the  dangerous  position  he  was  in,  and  by  the 
exercise  of  ordinary  care  could  have  stopped  his  engine 
in  time,  or  checked  its  speed  so  as  to  have  permitted  him 
to  escape  from  this  dangerous  place,  and  saved  his  life, 
it  was   his  duty  to  exercise  that  care.  '^ 

Then  the  court  gave  the  law  in  an  exact  manner  in  this 
way: 

"Failure  to  do  it  would  be  negligence,  which  would  per- 
mit recovery  in  this  case,  although  George  Eirkhope  may 
have  been  guilty  of  negligence  in  going  upon  the  track 
and  being  in  that  position.     That  is   upon  the   rule   that 
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where  a  persoD  sees  another  in  a  position  of  danger,  no 
matter  how  such  person  came  there,  if  by  the  ejcercise  of 
ordinary  care  he  could  save  such  person  from  injury,  it  is 
bis  duty  to  do  so,  and  the  failure  to  exercise  such  care  is 
negligence." 

This  is  objected  to,  because  the  court  has  stated    the  ab- 
stract rule  of  law,  given  at  the  last  of  what  I  have  read,  as 
being    good  law;  but  the    objection  is  in  the  application  of 
it  to  this  particular  case.     It  seems  from  the  evidence   that 
Kirk  hope   had   driven    upon  this    track    as  h^    approached 
it,  and   as   he   was   about    half    way    across  the    track    on 
which   the   train   was  running,  the  wagon  was  struck  about 
the     center — his     horse     apparently    had      gotten      over. 
George    Kirkhope   and   his  son   and    the    horse    were    all 
killed.     The  wagon   was  broken  in    two    in  the  center,  one 
part  being  left  on  one  side  of   the    train   and   the  other  on 
the  other  side. 

The  evidence  is  that  the  engineer  did  not  see  him  on  the 
track  till  he  was  within  about  twenty  feet  of  him.  Then  there 
is  evidence  on  the  part  of  the  engineer  that  with  the  head  light 
he  could  distinguish  objects  300  feet  ahead  of  the  train,  and 
yet  he  did  not  see  this  object  upon  the  track  till  he  was  with- 
in twenty  feet  of  it.  This  train  was  running  at  a  very  rapid 
speed,  and  the  evidence  had  a  tendency  to  show  that  if  he 
had  been  looking  when  200  or  300  feet  away,  he  would  have 
seen  Kirkhope  upon  the  track  or  in  the  place  of  danger; 
and  there  is  evidence  tending  to  show  that  if  he  had  been 
looking  at  that  time,  he  would  have  seen  him.  That  is,  he 
could  see  by  his  head  light  to  distinguish  objects  300  feet 
ahead  of  his  train.  And  there  is  evidence  tending  to  show 
that  if  he  had  slowed  up  when  at  that  point  where  there  is 
evidence  tending  to  show  he  might  have  seen  the  deceased, 
that  it  would  have  given  the  deceased  time  to  have  got  clear 
of  the  track.  Under  that  testimony  the  court  charged  that 
if  Kirkhope  was  negligent  in    getting  upon   the   track,  and 


roL.  XV.  CIRCUIT  COURTS  OP.OHIO.  tt8 


The  L.  S.  k  M.  S.  R.  R.  Co.  v.  Schade,2Admr. 


got  apon  the  track  when  he  coald  have  seen  this  train  ap- 
.  preaching,  and  shonld  have  seen  it,  notwithstanding  that 
position  of  error,  if  the  engineer  could  have  saved  him  after 
he  saw  him  there,  then  the  company  wonid  be  negligent. 
He  went  further  and  said  that  if  in  the  exercise  of  ordinary 
care  the  engineer  could  have  seen  him  in  time — not  that  he 
did,  but  if  he  could  have  seen  him  in  time  to  have  saved  his 
life  he  was  negligent  if  he  did  not  do  ro.  This  part  is  ob- 
jected to.  It  is  claimed  the  law  does  not  warrant  that 
charge;  tha<  the  responsibility  of  a  railroad  company  un- 
der such  circumstances  is  that  it  shall  do  all  that  is  pos- 
sible in  the  exercise  of  ordinary  care  after  a  party  is  seen 
in  a  position  of  danger,  not  after  he  might  have  been 
seen.  If  it  is  the  law  that  a  party  is  guilty  of  negli- 
gence after  he  might  have  seen,  then  it  might  be  urged 
that  parties  might  often  be  held  responsible  when  no  dan- 
ger was  expected  and  none  was  apparent,  and  that  they 
must  be  upon  such  continual  looking  for  danger  that  it 
would  interfere  with  the  proper  prosecution  of  the  business 
of  the  defendant.  I  have  seen  this  objection,  stated  in  a 
text  book,  to  this  rule  being  extended  to  what  might  have 
been  seen. 

Now  the  case  in  49  Ohio  St.,  Railroad  Company  v.  Kas- 
sen,  which  has  been  frequently  cited  to  this  court  of  late, 
is  a  case  where  a  party  fell  off  a  train, or  got  off  a  train, and 
was  injured.  It  was  purely  his  own  negligence.  The  part- 
ies on  the  train  he  fell  from  knew  of  his  helpless  condition, 
and  went  on  and  paid  no  attention  to  him.  They  did  not 
report  it  to  the  company, and  did  nothing  to  get  him  out  of 
his  place  of  danger.  Another  train  came  along,  not  know- 
ing of  his  condition,  and  injured  him,  and  the  court  there 
seems  to  justify,  at  least  in  the  opinion  of  the  majority 
of  us,  the  rule  of  law  in  this  state,  that  a  defendant  in 
cases  of  this  character  is  liable  when  he  sees  the  plaintiff 
in    a  place  of  danger,    or  when  the  plaintiff  is  in  a  place  of 
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danger,  not  only  from  the  time  he  sees  bim,  bat   from  the 
time  he  should  have  seen  him  in  the  exercise  of  oedinarj 
care.     In  the  Eassen  jase  the  lapse  of  time   in   wbicb   the 
railroad  company  conld  act  to  save  him,  was   long.     There 
may  be  cases  where  the  parties  act  so   nearly   at   the   same 
moment  that  the  court  can   say,  as   a   matter  of   law,  that 
there  was  no  time  nor  opportunity  for  the  defendant   to   do 
anything  to  save  the  plaintiff  from  the  danger  in    wbich   he 
negligently  placed  himself.     Many  cases  will  be  found   be- 
tween these  extremes,  as  to  time  and  opportunity.     If   the 
evidence  tends  to  show  that  there  is  time  and    opportunity, 
after  defendant  becomes  aware,  or  by  the  exercise  of  ordin- 
ary care  would  know  of  the  peril  of   plaintiff,  to   save   him 
from  injury,  then  the  court  should   leave    to   the   jury  the 
question  of  whether  or  not  the   defendant   acted    with  due 
care  in  trying  to  save  plaintiff  from  injury.     If  the  time  is 
long,  as  in  the  Eassen  case,  and  the  defendant   does   noth- 
ing, knowing  the  danger  of  plaintiff,  then, all  will  agree,the 
defendant  is  liable.     That  liability  does   not   depend    upon 
the  time,  alone.     Time  and  opportunity,  if  long  and  prom- 
inent, only  more  clearly  mark  and  emphasize  the  proximate 
cause   of   injury.     As   time   and   opportunity    lessen,    the 
proximate  cause  may  become  more  uncertain.     Yet  it  is  the 
province  of  the  juiy    to  say    whether  they   exist,  or  not. 
It   might  be  said    in    behalf   of   this  rule  that  the    rail- 
road company   is  never   excused    from     the    exercise     of 
ordinary    care.     Here  is   a   palace   of   danger.     It   is   the 
duty  of  any  one  approaching  a  railroad  crossing  upon  a  high- 
way to  look  and  listen  and  use  his  senses  and  care  commen- 
surate or  proportioned    to  the   danger   he  is   about    to   un- 
dertake—that  of  crossing   a  railroad  track.     Now,  to  say 
that  a  railroad  company  may  run  when  approaching   a   place 
that  is  dangerous   to  the   public,   or  to  say   that  when .  it 
sees  a  person  and  then   does   all   it  can  to  save   his   life, 
is    that   the   exercise   of  ordinary    care?      Every  one,    I 
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think,  and  the  majority  of  this  court  think  it  is  not  the  ex- 
ercise of  ordinary  care;  that  a  railroad  company  is  called 
upon  when  approaching  a  place  of  this  kind  to  keep  a  look- 
out consistent  with  the  duties  of  the  employes,  and  watch 
to  see  that  no  injury  is  done.  There  was  evidence  tending 
to  show  that  this  engineer  had  not  complied  with  that  prin- 
ciple of  law.  Yet  I  feel  for  one  that  it  was  his  duty  to  have 
done  that,  and  Ihat  no  circumstances  are  shown  in  the 
testimony  of  this  case  that  would  excuse  the  engineer  from 
that  duty.  The  only  excuse  offered  is  that  the  door  was  open 
to  give  fuel  to  the  fire,  that  the  light  shone  in  his  eye  and 
he  could  not  well  see  ahead  under  those  circumstances;  that 
this  door  was  open  at  this  particular  time,  and  he  says  the 
door  is  open  a  good  deal  of  the  time,  more  than  half  the 
time,  receiving  fuel  and  taking  care  of  the  fire;  and  it 
would  seem  that  if  the  railroad  has  no  better  arrangement 
for  protecting  the  public  and  for  allowing  the  engineer  to 
exercise  ordinary  care  under  such  circumstances,  that  that 
would  be  an  act  of  negligence  of  itself,  although  it  is  not 
complained  of  in  this  case. 

It  may  be  said  that  the  decedent  was  guilty  of  negligence, 
and  the  jury  certainly  would  be  warranted  in  finding  that 
he  was  guilty  of  negligence  before  he  drove  onto  this  track. 
The  evidence  tends  to  show  that  he  might  have  seen  this 
train,  and  if  he  had  performed  his  duty,  that  he  would  have 
seen  it.  He  could  hardly  help  seeing  the  head-light,  and 
there  is  no  question  but  that  he  is  guilty  of  contributory 
negligence  in  going  on  the  track  under  those  circumstances 
and  under  this  evidence.  I  feel  we  can  not  say  that  al- 
though he  was  guilty  of  that  negligence,  although  he  did 
not  look,  because  if  he  had  looked  he  would  have  seen  the 
train,  and  according  to  the  case  in  28  Ohio  St.,  to  say  he 
looked,  if  he  were  living,  would  be  simply  to  say  that  a  man 
looks  at  the  sun  and  yet  don't  see  the  sun,  for  the  train 
must  have  b^en  in  plain  view  at  that  time.     But   although 
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be  has  been  gailty  of  all  this  negligence,  getting  on  the 
track  in  the  most  careless  manner,  yet  if  the  trainmen,  in 
the  exercise  of  ordinary  care,  had  time  and  opportunity  to 
see,  and  if  the  evidence  shows  that  there  was  opportunity, 
as  it  does  in  this  case — or  has  a  tendency  to  show  in  this 
case — that  he  had  opportanity  to  check  that  train  and  save 
the  life  of  the  person  in  danger,  we  think  it  was  his  daty 
to  do  that,  and  where  that  duty  was  neglected  it  was  negli- 
gence not  to  see,  and  it  becomes  the  approximate  cause  of 
the  injury;  and  that  being  the  approximate  cause  of  the  in- 
jury it  throws  the  liability  or  responsibility  upon  the  rail- 
road company. 

Now  it  is  said  in  this  case  that  there  were  errors  on  the 
part  of  the  court  to  refuse  to  charge  certain  requests.  We 
have  examined  these  requests,  and  without  reading  them 
now,  we  find  no  error  in  refusing  these  requests. 

In  the  next  place, it  is  said  that  the  verdict  is  against  the 
evidence  so  much  so  that  this  case  should  be  reversed  on 
that  ground.  This  proposition  of  law  has  been  argued  to 
support  this  principle:  persons  testify  they  did  not  bear 
the  whistle  or  the  bell;  the  trainmen  testify  of  the  blowing 
of  the  whistle  and  the  ringing  of  the  bell.  Here  is  a  conflict 
of  testimony;  yet  it  is  urged  that  there  is  no  conflict 
between  positive  testimony  as  one  person  says  he  did  bear 
the  bell  ring,  and  another  person  testifies  he  did  not  hear 
it;  and  there  being  no  conflict  between  such  testimony, it  is 
urged  that  the  evidence  is  nearly  all,  if  not  quite  all,  that 
the  bell  did  ring  and  the  whistle  did  blow.  But  this  testi- 
mony, when  we  come  to  examine  it,  is  not  exactly  of  this 
character.  There  were  persons  walking  on  this  track  to- 
ward Noble,  or  toward  Nottingham,  I  am  not  sure  which; 
but  they  were  walking  upon  the  track  and  heard  the  whistle 
of  this  train,  and  knew  it  was  about  time  for  it  to  come. 
They  heard  it  whistle  at  Nottingham  in  the  yard  or  at  the 
station.     There  were  several  road  corssings   t)etween  where 
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they  were  and  Nottingham,  and  they  were  listening  for  the 
approach  of  that  train  and  paying  particular  attention,  and 
they  say  that  the  bell  did  not  rini?  at  any  of  these  road 
croBsingB,  nor  did  the  whistle  blow;  and  they  testify  the 
same  as  to  this  crossing  here.  That  is  not  negative  testi- 
mony. Where  a  person  testifies  tbat  ne  was  looking  or 
listening  and  paying  particular  attention  to  a  certain  thing 
as  to  whether  the  bell  rings  or  not,  and  tben  testifies  as  to 
that  that  it  did  ring  or  that  it  did  not  ring,  one  is  as  posi- 
tive as  the  other.  This  testimony  assumes  that  character 
of  positive  testimony,  and  it  did  raise  a  conflict  before  the 
jnry,  and  the  evidence  is  of  that  character  that  we  feel  we 
can  not  disturb  this  verdict  under  the  evidence.  We  find  no 
error  in  this  record.  The  case  is  affirmed,  and  the  judg- 
ment  is  affirmed 

Hals,  J.,  dissenting: 

I  have  been  unable  to  concur  with  the  majority  of 
this  court  in  the  sustaining  as  applicable  to  this  case. 
It  has  been  so  fully  discussed  by  our  presiding  judge 
that  it  is  the  duty  of  a  railroad  company,  in  case  a  travel- 
er was  negligent,  to  have  saved  him  if  by  ordinary  care 
it  could  have  been  done.  The  charge  as  given  I  have  no 
sort  of  disposition  or  desire  in  any  shape  to  criticize. 
Every  dictate  of  humanity,  every  reason  that  could  be 
suggested,  would  sustain  the  decision  rendered  in  the 
case  here  cited  in  49  Ohio  St. ,  Railroad  against  Eassen.  It 
was  clearly  right.  The  only  doubt  that  remains  in  my 
mind  is  whether  the  principles  there  announced  should  be 
applied  to  a  case  of  this  kind;  whether  the  rule  applies  in 
case  of  a  collision  at  a  railroad  crossing  between  the  traveler 
and  the  train  running  upon  the  track, where  nothing  what- 
ever appears  in  the  case  in  fact  which  shows  that  the  em- 
ployes on  the  train  had  a  better  opportunity  of  seeing  thie 
man  upon  the  crossing  than  the  man  upon  thd  crossing  bad 
of  seeing  the  train.     I  concede  that  the  railroad   company 
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was  negligent  in  not  looking  oat  for  the  traveler,  and  not 
nsing  the  ordinary  means  to  save  him.  I  concede  that. 
Bat  on  the  sapposition  that  the  company  was  negligent  in 
not  discovering  the  traveler,  supposing  yoa  say  a  company 
by  ordinary  means  coald  have  discoveied  the  traveler,  yon 
mast  also  say  that  the  traveler  by  the  ase  of  ordinary  care 
could  have  saved  himself  from  passing  infrontof  that  train. 
And  where  the  two  exist,  negligence  of  the  company  in  ran- 
ning  its  train  upoo  the  traveler  without  seeing  him,  and 
the  traveler  going  on  the  track  without  seeing  the  approach- 
ing traio,  I  think  that  these  two  causes  are  the  approximate 
cuase  of  the  injury;  and  they  can't  complain  of  the  railroad 
company  becciuse  the  negligence  of  the  two  combined  wa» 
the  approximate  cause  of  the  injury.  I  don't  think  it  wa» 
intended  by  the  supreme  court  to  apply  this  rule  and  prin- 
ciple to  an  ordinary  case  of  a  collision  at  a  railroad  crossing. 
In  every  case  that  has  preceded  this,  where  the  facts  are 
similar  to  the  one  we  now  have,  the  courts  have  never  used 
the  expression  "although  the  traveler  was  guilty  of  negli- 
gence in  being  on  the  track,  the  company  after  it  became 
aware  of  its  presence,  could  by  ordinary  care  have  saved 
him".  Then  there  is  an  intervening  cause,  and  it  is  clearly 
the  duty  of  the  company  to  have  done  it.  If  the  traveler  19 
npon  the  track  without  negligence  on  his  part,  then  he  can 
recover.  If  the  traveler  is  upon  the  track  negligently,  and 
the  company's  employes  discover  him  in  season  and  by^ 
ordinary  care,  then  he  may  recover.  But  where  it  is  the 
negligence  of  the  traveler  going  on  the  track  and  not  being- 
discovered,  then  I  think  that  is  the  "approximate  cause  of 
the  injury,  and  no  recovery  can  be  had  by  him.  While 
fully  approving  of  the  doctrine  laid  down  in  49  Ohio  St. ,  I 
do  not  believe  it  should  have  any  application  to  a  case  of 
this  kind.  In  that  case,  you  remember,  the  traveler  walked 
off  a  train.  He  is  left  there,  lying  upon  the  track,  uncon 
scions  and  disabled.      Another  train  comes  and  kills   bim^ 
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Theooart,iD  obarging  the  jary,8aid  there  was  no  negligence 
on  the  part  of  the  train  that  killed  him;  and  it  says  the  only 
question  left  in  this  oase  therefore,  for  yoa  to  determine,  is 
whether  the  company  had  notice  through  the  employes  of 
the  train  from  which  he  fell  that  the  man  had  fallen  npon 
the  track.  This  makes  the  whole  thing  tarn  upon  whether 
ihey  had  notice  or  not,  or  ought  to  have  been  charged  with 
notice.  Olearly,  that  was  right.  But  I  can  not  see  how  it 
can  have  application  to  a  case  of  this  kind.  That  is  all  I 
desire  to  say.  I  think  this  question  is  one  of  very  great 
importance.  Almost  superlative  importance.  If  it  is  to  be 
applied  in  every  case  of  collision  at  crossings,  it  is  a  rule  of 
law  that  is  somewhat  new. 

M.  R.  Dickey y  for  Plaintiff  in  Error. 

E,  J,  Pinnet/j  and  C.  A.  Sheldon,  for  Defendant  in 
Error. 

(The  judgment  of  the  court  in  this  case  was  affirmed  by 
the  supreme  court  without  report,  November  16,  1897.) 


(Bighth  Circuit— Cuyanoga  Co., O., Circuit  Court— Oct. Term,  1897.) 

Before  Hale,  Marvin  and  Caldwell,  J  J. 
MELVILLE  P.  MASSEY  v.  MARY  F.  STIMMEL. 


Alimony — Not  to  be  awarded  against  non-resident   defendant,   al- 
though he  has  property  toithin  the  state— 

In  a  divorce  proceeding,  alimony  can  not  be  awarded  where 
the  domicile  of  the  defendant  is  in  another  state  and  ser- 
vice of  process  is  only  obtained  by  publication,  except 
where  he  appear  and  submit  himself  to  the  jurisdiction  of 
the  court;  and  this  is  so  although  the  defendant  has  prop- 
erty within  the  state. 

Appeal  from  the  Oourt  of  Common   Pleas  of   Cuyahoga 
•county.* 


[^Deoision  of  Dellenbaugh,  J.,  in  oourt  of  common   pleas,  re- 
ported in  5  Nisi  Prius  Reports,  29.] 
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The  plaintiff,  Massey,  sets  oat  in  bis  petition,  that  on  the 
9th  day  of  Jane,  1883,  the  defendant,  who  for  some  years 
previoas  and  ap  to  that  time  had  been  his  wife,  procured  a 
divorce  from  him  in  the  coart  of  common  pleas  of  this 
county;  that  the  decree  entered  by  the  coart  in  that  action 
incladed  an  order  that  there  should  be  paid  to  the  wife  the 
sum  of  five  hundred  dollars  as  alimony;  that  at  the  time 
such  decree  was  made  he  was  a  non-resident  of  this  state 
and  was  a  resident  of  the  state  of  New  York;  that  no  service 
was  had  upon  him,  and  that  the  judgment  was  a  fraud  upon 
him,  and  he  says  that  the  defendant  in  this  fiction  will,  un- 
less prevented  by  an  order  of  this  court,  cause  certain  prop- 
erty of  his,  situated  in  Erie  county  of  this  state,  to  be  sold 
to  satisfy  that  award  of  five  hundred  dollars  alimony,  and 
prays  that  she  may  be  enjoined  from  so  doing. 

A  demurrer  was  filed  to  this  petition,  the  ground  of 
which  is  that  the  petition  is  based  upon  the  fact  that  the 
decree  was  obtained  by  fraud,  and  that  there  was  no  allega- 
tion that  the  suit  was  brought  within  the  time  provided  by 
law  after  the  discovery  of  the  fraud. 

We  do  not  understand  that  this  petition  is  based  upon 
'"fraud",  in  the  sense  in  which  it  is  used  in  the  argument 
by  counsel  who  filed  the  demurrer,  or  in  the  sense  in  which 
it  is  used  in  the  statate. 

The  ground  upon  which  it  is  said  that  the  decree,  or  the 
order  for  the  payment  of  five  hundred  dollars  alimony  can 
not  be  sustained,  is  that  the  court  was  without  jurisdiction 
to  decree  alimony,  and  that,  in  that  sense,  only,  was  any 
"fraud"  perpetrated.  We  think  that  this  is  clearly  a  cor- 
rect statement  of  the  effect  of  the  petition.  It  is  not  that 
kind  of  a  fraud  which  authorizes  the  setting  aside  of  the 
judgment  under  this  statute,  which  is  set  out  in  the  petition, 
and  the  demurrer  is,  therefore,  overruled. 

This  brings  us  to   the   question:     Did    the   court  have 
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juriadiction    to    eoter    tbe   order   that   alimony    be   paidf 

The  determination  of  this  qaestion   determines  the  case. 

The  evidence  establishes,  as  we  think,  that  the  plaintiff 
in  this  action,  at  the  time  of  tbe  filing  of  the  petition  for 
*  divorce,  and  during  all  the  time  of  the  pendency  of  that 
suit,  was  a  resident  of  the  state  of  New  York.  He  says 
so;  nobody  denies  it;  his  brother  says  it;  and  we  think 
there  is  no  question  that  he  was  a  resident  of  New  York; 
and,  indeed,  the  defendant  here — the  plaintiff  in  that  action 
— obtained  service,  if  any  was  obtained,  by  publishing  no- 
tice in  a  newspaper  describing  him  as  ''residing  in  the  state 
of  New  York,"  and  caused  a  copy  of  the  summons  to  be 
mailed  to  him  in  New  York. 

And  that  raises  the  question  as  to  whether  the  court  here 
had  any  jurisdiction  over  a  resident  of  the  state  of  New 
York  to  award  alimony  against  him  where  no  personal  ser- 
vice was  obtained  upon  him  in  the  state  of  Ohio.  There 
was  a  publication  in  a  newspaper  of  general  circulation  in  this 
county  for  six  consecutive  weeks  apprising  this  plaintiff, 
the  defendant  in  that  action,  that  his  wife  had  sued  him  for 
divorce  and  alimony.  And  it  is  certain  that  very  shortly 
after  the  decree  was  entered  this  plaintiff  knew,  not  only 
that  his  wife  had  obtained  a  decree  for  divorce,  but  that 
the  court  had  awarded  her  alimony  in  the  sum  of  five  hun- 
dred dollars.  This  the  plaintiff  admits, and  exhibits  a  news- 
paper clipping  sent  to  him  by  his  brother  shortly  after  the 
divorce  was  obtained,  announcing  the  decree  for  divorce  and 
alimony. 

There  is  a  conflict  in  the  testimony  as  to  whether  the 
plaintiff  saw  the  defendant  after  such  divorce  was  obtained 
and  before  the  bringing  of  the  present  suit;  and  as  to  this 
it  IS  hardly  possible  to  avoid  the  conclusion  that  somebody 
committed  deliberate  perjury  on  tbe  trial  of  this  case.  The 
plaintiff  says  that  he  did  not  see  his  wife  from  the  time  he 
went^toJNew^York  some  months  before  the  suit  for   divorce 


442  CIRCUIT  COURTS  OP  OHIO.         vol.  xv. 


Maasey  v.  Stimmel. 


was  brought,  until  after  the  bringing  of  the  present  suit. 
Defendant  says  that  he  called  at  her  house  on  more  than 
one  occasion, and  talked  with  her  with  reference  to  the  edu- 
cation of  their  son,  and  that  he  took  the  son  with  him  from 
her  house  to  visit  the  theatre;  but  as  we  view  the  case,  it  is 
indifferent  which  of  these  statements  is  correct. 

The  authorities  are  uniform  that  the  courts  maj  obtain 
jurisdiction  to  decree  divorce  where,  under  certain  circum- 
stances, the  service  upon  defendant  is  not  personal,  but  only 
constructive.  The  plaintiff  being  a  resident  of  the  state  in 
which  the  divorce  is  sought,  is  entitled  to  have  his  or  her 
marital  status  fixed  by  tbe  decree  of  the  court  in  which  the 
law  authorized  the  suit  for  divorce  to  be  brought. 

It  follows,  of  course,  that  where  the  court  decrees  a  di- 
vorce to  a  citizen  of  its  own  state, thereby  fixing  the  marital 
status  of  such  citizen,  it  necessarily  fixes  the  marital  status 
of  the  consort  of  such  citizen  whether  a  citizen  of  its  own 
state  or  not;  and  this,  not  because  of  its  jurisdiction  over 
the  non-resident,  but  because, in  the  exercise  of  its  jurisdic- 
tion over  the  citizen  of  its  own  state,  the  result  necessarily 
is  that  the  status  of  the  non-resident  is  fixed  by  the  same 
decree.  If  the  resident  husband  or  wife  residing  in  this 
state  ceases  to  be  the  husband  or  wife  of  the  non-resident, 
such  non-resident  thereby  ceases  to  be  the  husband  or  wife 
of  the  citizen  of  this  state. 

But  an  order  upon  the  defendant;  in  a  divorce  case  to  pay 
alimony  is  a  judgment  in  personam^  and  the  court  is  with- 
out jurisdiction  to  render  such  judgment  where  only  con- 
structive service  is  had  upon   the  defendant. 

It  does  not  necessarily  follow  that,  because  the  court  has 
jurisdiction  to  decree  a  divorce  where  no  personal  service  is 
had  upon  the  defendant,  that  it  has  jurisdiction  to|award  ali- 
mony. 

I  quote  from  section  933  oi  the  vol.  2  of  Black  on  HU 
vorce: 
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**A  decree  in  divorce  is  in  rem  and,  therefore,  jastified 
by  jarisdiction  over  the  res  alone,  only  in  so  far  as  it  affects 
the  marital  statas.  If  it  goes  farther  than  this,  and  assames 
to  adjudicate  matters  collateral  or  incidental  to  the  dissolu- 
tion of  the  marriage,  the  proceeding  becomes  one  in  person- 
am,  and  no  personal  liability  can  be  imposed  apon  the  de- 
fendant nnless  there  is  jurisdiction  of  his  person  acquired 
by  proper  service  of  process.  All  the  cases  which  recog- 
nize the  jurisdiction  of  the  state  to  determine  the  marital 
status  of  its  own  citizens,  although  one  of  the  parties  lives 
in  another  state,  limit  the  exercise  of  it  to  the  dissolution  of 
the  marriage.  The  decree  in  such  cases  affects  only  the 
status  of  the  marriage  relation.  To  go  one  step  further,  and 
say  the  guilty  party  who  is  a  non-resident,  and,  therefore, 
beyond  the  process  of  this  court,  shall  not  marry  again,  is 
quite  another  thing. ' ' 

Without  reading  further  in  that  connection,  I  read  from 
the  same  section  again : 

*'0n  the  same  principle,  when  the  defendant  in  divorce, 
is  a  non-resident  and  is  not  personally  served  with  the  pro- 
cess within  the  state,  or  has  not  voluntarily  submitted  him- 
self to  the  jurisdiction  of  the  court,  a  decree  awarding  ali- 
mony has  no  extra-territorial  validity,  for,  to  that  extent, 
it  is  purely  a  personal  judgment. '^ 

It  may,  however,  be  said  that  for  the  defendant  here  to 
seek  to  subject  the  property  of  the  plaintiff  situated  in  this 
state  to  the  payment  of  the  decree  for  alimony,  is  not  to 
claim  that  the  award  of  alimony  is  to  have  ''extra-territorial 
validity",  because  no  effort  is  made  to  subject  property  to 
the  payment  of  this  decree  which  is  beyond  the  jurisdiction 
of  the  court 

The  case  of  Bunnell  v.  Bunnell,  found  in  the  25  Federal 
Reporter,  beginning  on  page  214,  is  a  case  decided  in  the 
U.  S.  circuit  court  for  the  eastern  district  of  Michigan  in  1885 
by  Judge  Brown, now  a  Justice  of  the  Supreme  Court  of  the 

[OOPTRIOHT,   1898,   BT  OARL  6.    JAHN.  ] 

VOL.  XV. — 80 
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United   States,  and  it  aeema  to   meet   this   question.     The 
sjllabns  reads: 

''A  state  statute  permitted  its  courts,  in  suits  for  divorce, 
to  award  alimony,  and  to  sequestrate  the  property  of  the 
defendant  within  the  jurisdiction,  and  appropriate  the  same 
to  the  payment  of  alimony.  Held,  that  this  statute  did  not 
apply  where  the  defendant  was  called  into  court  by  publica- 
tion, and  that  a  decree  for  alimony  against  a  defendant 
not  personally  served  with  process,  was  void  for  want  of 
jurisdiction." 

I  quote  again  from    the  opinion  on  page  216: 

''That  the  decree  in  the  divorce  suit,  in  so  far  as  it  pur- 
ported to  be  a  personal  decree  against  the  defendant  for  ali- 
mony and  costs,  is  void,  can  admit  of  nc  doubt.  In  the  ab- 
sence of  personal  service  upon  the  defendant  within  the  ju- 
risdiction of  the  court,  no  court  has  power  to  render  a  judg- 
ment in  personam  which  can  be  the  subject  of  an  action  or 
the  basis  of  an  execution.  To  render  a  valid  judgment,  a 
court  must  obtain  jurisdiction  either  of  the  person  or  prop- 
erty of  the  defendant  within  its  jurisdiction.  If  jurisdic- 
tion of  the  person  be  obtained  by  personal  service  of  process, 
the  judgment  will  be  valid  the  world  over.  If  jurisdicton  be 
obtained  by  seizure  of  property,  the  judgment  will  be  valid 
only  as  it  respects  that  property,  and  within  the  jurisdic- 
tion of  the  court  rendering  it.  " 

Again  I  read  from  the  same  opinion, on  page  217: 

'"The  distinction  between  cases  where  jurisdiction  is  ac- 
quired by  a  seizure  of  the  res  at  the  same  time  the  suit  is 
begun,  and  those  wherein  a  personal  judgment  against 
a  party  not  served  with  process  it  attempted  to  be  enforced 
against  property  within  reach  of  the  court,  is  clearly  stated 
in  Pennoyer  v.  Neflf,95  U.  S.,  714.  In  that  case, one  Mit- 
chell brought  suit  against  the  defendant,  Neff,  and,  failing 
to  obtain  service  against  him  within  the  state,  called  him 
into  court  by  publication  under  a  statute  of  Oregon,  which 
provided  that  in  case  service  of  a  summons  could  not  be 
made  and  defendant  could  not  be  found  within  the  state, 
the  court  might  order  service  to  be  made  by  publication  of 
the  summons.     Judgment  having  been  obtained  and  levied 
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apon  the  property  of  the  defendant  within  the  state,  the 
property  was  sold  upon  execution  by  the  sheriff,  and  bid  in 
by  the  plaintiff,  Pennoyer.  The  court  held  that  the  judg. 
ment,  being  personal  in  its  character,  was  without  validity, 
and  did  not  authorize  the  sale  of  the  property  in  contro- 
versy. The  plaintiff  assumed  the  position  that  where  the 
defendant  has  property  within  the  state,  it  is  immaterial 
whether  it  is  in  the  first  instance  brought  under  control  of 
the  court  by  attachment  or  some  other  equivalent  act,  and 
afterwards  applied  by  its  judgment  to  the  satisfaction  of  the 
demands  against  the  owner,  or  the  demand  be  first  estab- 
lished in  a  personal  action,  and  the  property  of  the  non- 
resident be  afterwards  seized  and  sold  on  execution.  But 
the  court  held  that  the  jurisdiction  of  the  court  to  inquire 
into  and  determine  the  obligations  of  the  defendant  was 
only  incidental  to  its  jurisdiction  over  the  property.  Its 
jurisdiction  in  that  respect  could  not  be  made  to  de- 
pend upon  facts  to  be  ascertained  after  it  had  trie'l  the 
cause  and  rendered  the  judgment.  'If  the  judgment  be 
previously  void,  it  will  not  be  valid  by  the  subsequent  dis- 
covery of  property  of  the  defendant,  or  by  his  subsequent 
acquisition  of  it.'  'The  judgment,  if  void,  when  rendered, 
will  always  remain  void.'  " 

Section  9,  of  the  2nd  Vol.  of  Bishop  on  Marriage,  Di- 
vorce and  Separation,  reads: 

*'Alimony. — It  exists  only  by  judicial  decree.  There- 
fore, by  all  opinions,  it  cannot  be  validly  awarded  in  a  mere 
ex  parte  divorce  suit  in  rem,  where  tbe  non-appearing  de- 
fendant's domicile  is  in  another  state.  If  be  dwells  in  tbe 
same  state,  a  statute  may,  according  to  tbe  Indiana  case, 
authorize  a  decree  for  alimony  against  him  on  constructive 
notice.  If  in  another  state  it  can  not;  except  when  he  ap- 
pears and  submits  to  the  jurisdiction,  then  it  can." 

From  these  authorities  which  we  believe  to  be  in  har- 
mony with  the  authorities  generally  on  the  same  subject,  we 
hold  that  the  court  of  common  pleas  in  which  tbe  divorce 
suit  was  tried,  was  without  jurisdiction  to  award  alimony, 
and  that  the  plaintiff  in  this  action  is  entitled  to  an    orde 
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enjoining  the  defendant  from  proceeding  to  sabject  his 
property  to  the  ppyment  of  such  alimony. 

Judgment  will  be  entered  accordingly. 

C,  -E7.  Pennewellf  Phinney  &  Merrill^  Attorneys  for 
PlaintiflP  in  Error. 

Frank  A,  Beecher,  Attorney  for  Defendant  in  Error. 


(ThirdCircuit— Auglaize  Co.  Circuit  Court— NovembeF  Term,  1897.) 

Before  Day,  Price  and  Norris,  JJ.  ' 
M.  J.  MOONEY,   Administrator   of  the    Estate  of    Agnes  Watters, 
Deceased,  v.  THE  VILLAGE  OP  ST.  MARY'S.  OHIO. 


Defect  in  bridge  in  municipal  corporation— 'Liability  for  injury— 
Where  the  proper  authorities  of  a  municipal  corporation,  after  knowl 
edge  of  the  existence  of  a  dangerous  hole  in  a  street  bridge  over 
a  stream  or  canal  within  the  corporate  limits,  permit  the  same  to 
remain  open  without  guards  or  signals  to  warn  pedestrians  of  the 
danger,  they  neglect  a  duty  imposed  by  sec. 2640, Revised  Statutes, 
and  the  corporation  is  liable  in  damages  to  any  one,  who.  being 
without  fault,  is  injured  by  falling  into  such  unguarded  place; 
and  this  is  so,  notwithstanding  the  provisions  of  sees.  860,  4936 
and  4938,  Revised  Statutes.,  which  make  it  the  duty  of  the  coun- 
ty commissioners  to  construct  and  keep  such  bridges  in  repair. 


Error  to  the  Court  of  Common  Pleas  of  Auglaize  county] 

Price,  J. 

The  plaintiff  in  error  was  plaintiff  in  the  court  below  in 
an  action  to  recover  damages  from  tbe  defendant,  The  Vil] 
lageof  St.  Mary's.for  negligence  which  caused  the  death  of 
Agnes    Walters,  the  plaintiff's  intestate. 

The  facts  shown  in  the  record  disclose,  that  on  or  about 
the  30  day  of  June,  1895,  a  large  woolen  mill  or  factory  in 
said  village,  and  which  stood  near  the  east  end  of  a  public 
bridge  on  one  of  the  principal  streets,  and  which  spans  the 
Miami  and  Erie  Canal,  was  destroyed  by  fire,  and  that 
the    fire  was  in  some  manner  so  communicated  to  the  north 
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side  of  the  bridge  constractedjandjsetjapartjfor  pedestrians, 
that  a  hole  was  horned  in  the  same  not  far  from  its  east  end. 
The  hole  was  about  ten  feet^ong^east  and  west,  and  almost 
the  fall  width  of  this  sidewalk.  The  {village  authorities 
placed  temporary  barriers  aboat  the  open  space  made  by  the 
fire,  bat  it  is  claimed  by  the  plaintiff^they  were  insaflScient 
in  character  and  fastenings  to  properly  guard  the  place  and 
warn  persons  traveling  the  street  of  the  presence  of  danger, 
and  that  in  Ihe  night  of  the  25th  of  July  of  that  year,  the 
decedent,  while  lawfully  passing  over]the  canal  and  in  the 
use  of  the  sidewalk  on  the  bridge,  without  fault  on  her  part 
and  not  knowing  the  existence  of  the  hole,  walked  into  it 
and  fell  to  the  hard  bed  of  the  canal,  and]thereby  sustained 
fatal  injuries. 

The  plaintiff  alleges,  that  it  was  the  duty  of  the  village  to 
keep  the  bridge,  including  the  part  used  by  pedestrians,  in 
repair  and  safe  condition  for  use,  and  in  neglecting  to  do  so, 
and  in  neglecting  to  place  and  maintain  proper  guards  about 
the  place  of  danger  while  the  same  existed  there,  it  became 
liable  for  the  injuries  sustained. 

Inasmuch    as  the   defendant  contends,  in   part,  that   the 

petition  states  no  cause  of  action,  we  here  re-state  its  aver* 

ments  wherein  the  negligence  of  the  village  is  charged: 

''The  sidewalk  referred  to  and  the  bridge  connected  there- 
with, on  the  25th  day  of  July,  1895,  and  for  a  long  time 
prior  thereto,  were  placed  there  for  the  use  of  pedestrians 
and  the  general  public,  lawfully  walking  on  or  across  said 
bridge,  which  sidewalk  was  under  the  supervision  and 
care  of  the  defendant,  whose  duty  it  was  to  keep  the  same 
in  safe  repair.  That  upon  and  for  a  period  of  about  thirty 
days  prior  to  the  25th  day  of  July,  1895,  the  sidewalk 
upon  the  north  side  of  said  bridge  and  near  the  east  end 
thereof,  was  out  of  repair,  there  being  a  dangerous  hole  in 
and  through  said  sidewalk  of  some  ten  feet  in  length  and 
of  the  full  width  of  the  same;  and  that  the  sidewalk  where 
said  dangerous  hole  existed,  extended  over  the  Miami  & 
Erie  Oanal  about  fifteen  feet  above  the  bed  of  the  canal,and 
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that  defendaot  had  notice  of  said  dangeroas  hole  soon  after 
it  was  made,  and  attempted  to  place  aafe-guarda  and  ob- 
stractions  aroand  and  about  said  hole  to  prevent  accidents 
and  injuries  to  persons  passing  along  and  upon  said  side- 
walk, but  that  due  and  owing  to  the  negligence  and  want 
of  care  of  defendant,  said  dangerous  hole  in  said  sidewalk 
upon  the  night  of  said  25th  day  of  Julj,  1895,  was  with- 
out safe-guards  or  obstructions,  and  was  by  defendant, 
upon  said  night  allowed  to  remain  open,  exposed  and  with- 
out danger-lights  or  guards." 

It  is  next  averred,  that  the  decedent,  while  attempt- 
ing to  cross  the  bridge  at  night,  accidently  stepped  into  the 
place  of  danger  and  fell  to  the  earth  below,  and  was  thereby 
killed. 

First.  The  village,  by  answer,  denied  that  it  had  the  care 
and  supervision  of  the  bridge  and  sidewalk,  and  denied 
all  allegations  of  negligence  made  against  it. 

Second.  As  a  further  defense,  it  is  alleged  in  the  answer, 
that  the  bridge  and  sidewalk  mentioned,  were  a  part  of  the 
street,  and  which  street  is  also  a  state  and  county  road,  and 
had  been  so  for  many  years  prior  to  the  death  of  plaintiff's 
intestate;  and  that  the  village  had  not  been  at  any  time  en- 
titled to  receive  any  part  of  the  bridge  fund  of  the  county, 
and  that  it  had  received  no  part  of  said  fund,  and  that  the 
duty  to  repair  and  maintain  the  bridge  devolved  upon  the 
county  commissioners. 

Third.  The  defendant  also  charges  that  the  fall  and  death 
of  decedent  were  caused  by  her  own  negligence. 

The  reply  admits  that  the  village  had  never  received  any 
part  of  the  county  bridge  fund,  and  that  the  bridge  and 
street  were  part  of  a  state  and  county  road  as  claimed  in 
the  answer,  and  denied  that  the  deceased  was  negligent. 

At  the  close  of  the  plaintiff's  testimony,  the  court  direct- 
ed a  verdict  for  the  defendant,  and  rendered  judgment  ac- 
cordingly. 

The  case  is  here  on  error  to  reverse  the  judgment,  and  it 
has  been  ably  argued  by  counsel  for  the  parties. 
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It  is  admitted  in  the  pleadings,  and  it  ie  a  fact  conceded 
in  the  evidence,  tfaat  the  bridge  in  qaestion  spans  the  Mi- 
ami &  Erie  Oanal,  and  is  part  of  the  street  rnnning  east 
and  west  in  the  village,  and  that  the  street  is  at  that  point 
laid  on  a  long  established  state  and  connty  road;  that  it 
was  constructed  by  the  county  commissioners,  and  that  the 
village  was  not  entitled  to  and  received  no  part  of  the 
bridge  fond  levied  on  property  within  the  same. 

It  is  claimed  by  the  defendant  that  under  the  law  and 
according  to  such  facts,  it  was  and  is  not  responsible  for  the 
condition  of  the  bridge  or  the  consequences  set  out  in  the 
petition;  and  we  are  informed  by  counsel,  that  the  court  be- 
low entertained  this  view,  and  therefore  directed  the  verdict 
for  defendant. 

It  IS  an  old  statute  which  makes  it  the  duty  of  county 
commissioners  to  construct  and  keep  in  repair  all  necessary 
bridges.  It  dates  prior  to  the  revision  of  Swan  &  Oritchfield, 
and  is  now  found  in  sec.  860  of  the  Revised  Statutes,  which 
reads: 

*'The  commissioners  shall  construct  and  keep  in  repair 
all  necessary  bridges  over  streams  and  public  canals  on  all 
state  and  county  roads  *  *  *  except  only  such  bridges 
as  are  wholly  in  such  cities  and  villages  as  by  law  have 
the  right  to  demand  and  do  receive  part  of  the  bridge 
fund   levied   upon  property  within  the  same.  * ' 

And  we  refer  to   sec.  4936,  Revised  Statutes,  which  is: 

"The  commissioners  of  any  county  through  which  any 
canal  or  feeder  of  a  canal  of  this  state  passes,  except  such 
as  are  built  by  incorporated  companies,  shall,  at  the  cost 
of  such  county,  keep  in  good  repair  all  bridges,  where  any 
state  or  county  road  crosses  such  canals. ' ' 

Also  see  sec.  4938  to  same  effect.  It  seems  very  clear 
from  these  sections,  that  the  duty  to  maintain  and  keep  in 
repair  the  bridge  mentioned  in  this  case  rested  upon  the 
county  commissioners,  and  we  know  that  prior  to  the  amend- 
ment of  sec.  845, Revised  Statutes,  made  in  1894,  there  was 
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no  remedy  against  county  commiBsioners  for  neglect  to  keep 
Bach  bridgea  in  repair  and  safe  condition.  It  aeemB  there 
was  no  remedy  for  their  negligence.  See  Board  of  Commia- 
sioners  v.  Mighels,  7  Ohio  St.  Bep.,    110. 

Bat  the  amendment  now  provides  a  remedy  for  each  neg* 
lect  of   official  duty.     Vol.  91  O.  L.,  142. 

But  it  is  claimed  for  plaintiff  in  error  that,  notwithstand- 
ing the  above  legislation,  there  is  such  care  and  supervision 
of  the  streets,  alleys,  bridges, etc.,  enjoined  upon  cities  and 
villages  by  another  section  of  the  statute,  that  a  right  of 
action  exists  against  the  village  of  »St.  Mary's  in  this  case, 
and  the  sec.  2640  provides: 

''The  council  shall  have  the  care,  supervision  and  control 
of  all  public  highways,  streets,  avenues,  alleys,  sidewaike, 
public  grounds  and  bridges  within  the  corporation,  and 
shall  cause  the  same  to  be  kept  open  and  in  repair,  and 
free  from  nuisance." 

This  also,  is  an  old  statute.  We  trace  it  back  as  far  as 
an  amendment  made  March  18th,  1859.  See  56,  O.  L.,  57, 
where  the  section  assumed  almost  its  present  form  as  sec. 
2640 — but  it  related  to  cities. 

In  1869  the  municipal  code  was  adopted, and  the  old  sec- 
tion was   carried  into  it   as   sec.  439.   (8ee  66  0.  L.,  222.) 

By  this  revision  and  codification,  the  rule  was  extended 
to  cities  and  villages  alike. 

By  reason  of  sec.  2640,  it  is  claimed,  and,  we  think,  with 
much  reason,  that  while  it  was  the  duty  of  the  county 
commissioners  to  construct  and  keep  such  bridges  in  repair, 
there  is  a  certain  degree  of  care,  supervision  and  control 
vested  in  the  village  council.  We  have  seen  that  the  two 
classes  of  legislation — for  the  commissioners  and  the  copncil 
— are  of  many  years  standing.  If  there  is  any  difference, 
the  rule  of  conduct  prescribed  in  sec.  2640  out-ranks  the 
other  in  age.  Hence  it  is  that  the  sections  should  be  con- 
strued together.     Such  is  the  view  taken   by  our   supreme 
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court    in    State  ex    re],  v.   Commiaaioners,  49  Ohio  St, 
304,  where  it  is  said: 

'"The  doty  here  imposed  is  a  part  of  the  general  daty  to 
constract  and  keep  in  repair  all  necessary  bridges  over 
streams  and  pablic  canals  on  all  state  and  coanty  roads 
imposed  on  county  commissioners  by  sec.  860,  Revised 
Statutes,  and  became  necessary  as  a  limitation  of  sec.  2640, 
Revised  Statutes,  giving  to  cities  and  villages  the  super- 
vision and  control  of  all  public  highways  and  bridges  with- 
in their  corporate  limits,  and  requiring  them  *to  keep  the 
same  in  repair  and  free  from  nuisance. '  These  sections 
all  relate  to  the  same  subject,  and  must  be  construed  to- 
gether. As  an  effect  of  these  provisions,  it  became  the 
duty  of  county  commissioners  to  construct  and  keep  in  re- 
pair all  bridges  on  the  public  highways  of  the  county,  ex- 
cept such  bridges  as  are  within  cities  and  villages  that 
have  the  right  to  demand  and  receive  a  portion  of  the 
bridge  fond." 

Applying  the  law  to  the  case  at  bar,  we  are  of  opinion 
that  it  was  not  the  duty  of  the  village  to  repair  the  bridge 
.where  it  had  been  burned,  as  that  work  was  imposed  upon 
the  county  commissioners. 

It  does  not  follow,  however,  that  this  fact  relieves  the 
village  of  the   care,  control  and  supervision  of   the  bridge. 

There  is  no  conflict  of  duties  between  the  commissioners 
and  municipal  authorities.  The  former  have  the  control  of 
the  bridge  fund,  and  hence  their  duty  to  construct  and  re- 
pair. The  latter  have  no  control  of  the  bridge  fund, 
and  therefore  are  not  required  to  either  construct  or  repair. 
Rat  they  do  ''have  the  care,  supervision  and  control  of  all 
public  highways,  streets,  *  *  ♦  sidewalks,  grounds 
and  bridges  within  the  corporation,  and  shall  cause  the 
same  to  be  kept  open  *  *  and  free  from  nuisance. "  And 
either  or  both  may  now  be  liable  for  neglect  of  duties  im- 
IK)sed  by  law. 

What  were  its  duties  in  the  case  before  us? 

Several  days  prior  to  the  fatal  injury,  fire  had    burned 
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away  a  portioD  of  the  sidewalk,  part  of  the  bridge  ten  feet 
in  length  and  the  fall  width  of  the  walk.  This  made  it  a 
place  of  great  danger  of  which  the  village  had  prompt  and 
full  knowledge.  It  nndertook  to  discharge  its  duty  by  plac- 
ing obstructions  and  barriers  about  the  hole  to  keep  people 
away  from  it.  It  is  alleged,  and  there  is  evidence  in  the 
record  tending  to  prove,  that  these  barriers  were  not  fasten- 
ed to  any  permanent  object,  but  were  loose  and  easily  re- 
moved or  thrown  down;  and  the  evidence  tends  also  to  prove 
that  the  village  authorities  had  relaxed  their  care  on  the 
daj  and  night  of  the  injury,  so  that  the  barriers  were  not 
in  place,  and  that  there  were  no  danger  signals  there  to 
warn  pedestriang  of  the  place  of  danger.  We  think  it  is 
the  duty  of  the  village  authorities  to  either  temporarily 
cover  the  hole,  or  protect  from  it  by  barriers  and  signals, 
and  to  maintain  the  same  in  safe  condition  until  the  com- 
missioners— the  proper  party — could  be  notified  and  make 
the  necessary  repairs.  Such  is  the  kind  of  care,  supervision 
and  control  of  the  streets  and  bridges  contemplated  in  sec. 
2640.  Otherwise  it  would  be  of  no  practical  use  or  benefit. 
It  is  a  reasonable  rule  of  conduct.  This  bridge  was  upon 
the  main  thoroughfare  of  the  town,  and  on  each  side  of  it 
were  stores  and  other  places  of  business.  It  was  in  almost 
constant  use,  and  the  village  owed  it  to  its  citizens,  of  whom 
the  deceased  was  one,  to  safe-guard  the  scene  of  danger 
until  repairs  could  be  made.  To  do  so,  would  be  the  exer- 
cise of  the  ordinary  police  power  and  regulation  which  is  co- 
extensive with  the  corporate  limits;  and  to  neglect  so  plain 
a  duty  would  be  such  negligence  as  would  make  the  village 
liable  where  there  is  no  other  element  in  the  case  to  defeat 
recovery 

It  has  been  repeatedly  held  in  Ohio,  that  where  one  hav- 
ing a  contract  with  the  village  or  city  for  the  construction 
of  a  sewer  or  other  public  improvement,  with  the  knowledge 
of  the  municipal  authorities,  negligently  leaves  open  an  ex- 
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cavatioD,  or  places  a  daDgerous  obstraciion  in  the  street, 
without  guards  or  signals,  where  person  or  property  is 
injured  thereby,  the  city  or  village  may  be  held  primarily 
liable,  althongh  it  was  the  duty  and  even  the  agreement  of 
the  contractor  to  properly  guard  the  place  to  prevent  injury. 
A  full  consideration  of  the  proposition  with  cases  cited  may 
be  found  in  case  of  Oity  of  Zanesville  v.  f^awnman,5S  Ohio 
St., 605. 

We  would  hold,  therefore,  that,  if  there  is  no  other  ques- 
tion in  the  case  which  defeats  recovery, the  trial  court  erred 
in  directing  the  verdict  for  defendant. 

But  we<  have  another  branch  of  the  case  in  which  it  is 
charged  in  the  answer  and  fairly  supported  in  the  testimony, 
that  decedent  was  guilty  of  contributory  negligence,  without 
which  no  injury  would  have  occurred.  And  the  presump- 
tion of  this  negligence  arises  on  the  plaintiff's  evidence,  and 
is  not  explained  or  rebutted. 

The  size  of  the  opening  burned  in  the  sidewalk  we  have 
already  noticed.  The  burning  of  the  mills  had  caused  this 
about  thirty  days  before, and  the  effects  had  become  somewhat 
notorious  in  the  village.  Quite  an  accumulation  of  warped 
iron  and  other  debris  from  the  mill  was  near  the  east  en- 
trance to  the  bridge — the  sidewalk  part  of  it.  It  could  not 
be  reached  from  the  west  because  of  a  caving  in  of  the  earth. 
The  scales  east  of  the  entrance  a  few  feet,  and  which  formed 
part  of  the  street  sidewalk,  had  been  burned  out — making  a 
break  in  the  walk  on  that  side  near  the  bridge.  The  steps 
from  the  street  sidewalk  on  that  side,  and  which  were  used 
to  get  upon  the  bridge  level,  had  also  been  burned — that 
the  perpendicular  height  there  was  near  twenty  inches,  so 
that  it  required  something  of  an  effort  to  reach  the  place  of 
danger   for  all  of  these  reasons. 

There  was  an  electric  light,  if  not  on  center  of  the  bridge, 
not  far  from  it,  and  elevated  about  fifteen  feet  above  bridge. 
Mrs.  T«»rrell,one  of  the  ladies  who  was  behind  deceased, said 
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it  was  as  light  there  (where  the  bole  was)  as  electricity 
coald  make  it.  The  light  shone  brightly  on  the  bridge. 
Mr.  SeashoIeSyfrom  his  window  aboat  200  feet  east  of  the 
bridge,  by  this  light,saw  deceased  on  the  walk.  He  saw  her 
stand  and  look  for  a  moment,  and  then  disappear. 

Another  witness  said, she  looked, and  then  walked  on.  All 
others  avoided  that  part  of  the  bridge.  It  was  with  some 
extra  steps  and  inconvenience  that  she  reached  the  fatal 
place.  She  was  not  in  the  exercise  of  ordinary  care  and 
prudence.  The  facts,  about  which  there  is  no  dispute, 
clearly  established  her  negligence. 

For  this  reason  alone,  we  affirm  the  judgment. 

C.  A,  Laytoriy  D.  F.  Mooney^  and  Armstrong  &  John- 
son,  for  Plaintiff  in  Error. 

Solioitor  J.  T,  Sohoonover^  and  J,  H.  Ooeke^  for  De- 
fendant in  Error. 


(Sixth  Circuit— Huron  Co.,  O.,  Circuit  Court— Jan*y.  Term,  1898.) 

Before  King,  Haynes  A  Parker,  J  J. 
HATTIE  C.  BOEHM  v.  0.  W.  YANQUELL  et  aL 


Contract — Misunderstanding  between  parties— 
When  an  alleged  agreement  was  entered  into  by  an   honest  mis- 
understanding and  through  a  mutual  mistake  of  the  parties, 
there  is  no  legal  contract,  and  the  remedy  is  to  set  it  aside, 
and  not  to  enforce  it. 

King,  J. 

A.n  action  was  brought  in  the  common  pleas  court  by  0. 
W.  Yanquell  to  recover  against  Fred.  M.  and  Hattie  C 
Boehm  the  sum  of  )900.00,  with  interest  from  June  28, 
1893,  claimed  to  be  due  the  plaintiff  as  the  balance  of  the 
purchase  price  of  certain  real  estate.  The  real  estate  in 
question  was  a  mill  and  the  land  on   which   it   is   situated, 
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and  about  1878  this  mill  property  was  owned  by  one  Jacob 
Boehm,  since  deceased.  In  1878  he  sold  an  nndiyided  one- 
half  of  the  mill  property  to  Yanqnell  for  a  consideration  of 
S4050,  of  which  consideration  the  purchaser  paid  $900.00 
shortly  after  the  purchase,  and  the  balance,  S3150,  he  did 
not  pay;  this  was  evidenced  by  five  promissory  notes  of 
$630.00  each, and  these  notes  were  secured  by  mortgage  up* 
on  the  undivided  half. 

In  March,  1898,  Jacob  Boehm  died,  and  Yanquell,  who 
then  owed  these  notes,  proposed  to  sell  to  the  heirs  of 
Jacob  his  undivided  half  of  the  mill,  and  it  is  claimed  in  the 
case  that  the  proposition  be  made  in  that  respect  was  ac- 
cepted by  the  Boehms,and  later, in  June,  1893,  the  transfer 
was  made.     The  consideration  for  the  transfer  is  in  dispute. 

Tanquell  claims  that  he  proposed  to  convey  his  interest  in 
the  real  estate  for  the  amount  which  he  had  paid,  $4050, 
and  this  sum  was  to  be  paid  by  a  surender  of  the  notes  at 
their  face  value,  $3150,  disregarding  the  interest  accrued, 
and  a  payment  to  him  of  $900.00  in  cash.  He  made  his 
proposition  to  Fred.  Boehm.  He  claims  that  it  was  agreed 
that  Fred,  should  convey  his  proposition  to  his  sister  Hattie, 
who  lived  six  or  seven  miles  away;  that  some  time  after  he 
made  the  proposition  Fred,  returned  and  signified  that  his 
sister  would  accept  it;  that  nothing  more  was  said  about  it 
until  the  26th  day  of  June,  when  the  parties  met  in  the 
oflSce  of  Judge  Stickney  at  Norwalk  to  prepare  the  papers, 
and  a  deed  was  there  drawn  up  which  recite?  in  the  consider- 
ation clause, that  *'in  consideration  of  the  payment  of  $4050, 
paid  by  Hattie  C.  Boehm  to  Fred.  M.  Boehm,  the  receipt 
whereof  is  acknowledged,  the  grantor  does  convey,  etc."; 
that  the  deed  so  made  was  executed  by  him  and  his  wife  and 
accepted  and  received  by  the  defendants;  that  they  turned 
over  to  him  the  notes  in  question,  but  did  not  pay  him  the 
$900.00,  and  he  brings  this  action  to  recover  that  sum. 

There  are  several  objections  to  the  charge   of   the   court 
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and  to  the  refusal  to  give  certain  reqaests,  and  the  claim  is 
urged  that  the  verdict  and  judgment  is  not  supported  by 
sufficient  evidence. 

The  plaintiff  sought  below  to  hold  Hattie  Boehm  upon 
the  claim  that  Fred.  Boehm  acted  in  the  transaction  as  her 
agent,  and  the  case  was  submitted  to  the  jury  upon  that 
theory,  and  the  jury  instructed  that  they  must  find  from 
the  evidence  that  she  had  authorized  her  brother  Fred,  to 
act  for  her  in  the  transaction.  The  plaintiff  did  not  claim 
to  have  had  any  conference  or  conversation  with  Hattie  or 
in  her  presence  until  the  parties  met  to  diaw  up  the  deed. 
On  that  occasion  the  plaintiff  claims  that  Mr.  Stickney  pre- 
pared a  deed;  that  he  read  or  started  to  read  the  deed,  and 
said  that  he  had  left  the  consideration  blank,  and  inquired 
what  sum  should  be  put  iu;  that  plaiutiff  responded  and  said 
that  he  should  put  in  the  full  amount,  and  thereupon  he 
wrote  in  $4050  as  the  consideration,  and  the  deed  was  then 
signed.  The  plaintiff  does  not  say  that  Hattie  said  anything 
about  it  except  by  her  silence  to  consent  that  the  considera- 
tion clause  should  be  filled  out  as  suggested  by  the  plain- 
tiff. It  is  also  claimed  in  argument  that  Hattie  received  the 
deed,  had  it  put  upon  record,  and  that  afterwards,  perhaps 
after  this  action  was  commenced,  she  and  her  brother  sold 
the  property  and  received  the  proceeds  of  the  sale,  and  that 
from  this  a  ratification  may  be  presumed. 

We  think  the  record  is  entirely  barren  of  evidence  tecd- 
ing  to  show  that  Hattie  Boehm  either  authorized  her  brother 
to  act  for  her  as  her  agent,or  that  she  at  any  time  or  in  8ny 
manner  assented  to  the  proposition  which  the  plaintiff 
claims  he  made  for  the  purchase  of  this  property,  and  we 
think  that  the  acceptance  of  the  deed  and  the  benefits  there- 
from by  Hattie  Boehm  do  not  amount  to  a  ratification  of  the 
contract  which  the  plaintiff  claims  was  made  and  which  the 
defendants  deny,  and  that  because  of  this,  the  verdict  and 
judgment  is  unsupported  by  evidence  against  Hattie  Boehm. 
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We  also  think  in  that  condition  of  the  record  that  the  conn 
shoald  have  given  the  seventh  request  made  by  the  defend- 
ants, which  was  refasedjto-wit:  '"There  is  no  evidence  in  this 
case  tending  to  prove  that  Fred.M.  Boehm  had  any  aathcr- 
ity  as  the  agent  of  Hattie  Boehm,  to  make  such  an  agree- 
ment with  the  plaintiff  as  issaed  apon  in  this  action.  *'  This 
is  enough  to  say  about  the  case  as  far  as  Hattie  Boehm  is 
concerned.  So  far  as  Fred,  is  concerned,  some  further  ob- 
servation should  be  made. 

I  have  referred  to  the  claim  the  plaintiff  makes  as  to  the 
transaction  in  Judge  Stickney's  office.  On  the  part  of 
Fred,  he  testifies  in  bis  own  behalf  that  the  proposition  made 
by  the  plaintiff  was  that  he  would  convey  his  interest  in  the 
property  if  the  parties  interested  would  surrender  to  him 
the  five  notes  which  they  held  as  a  part  of  the  estate  of 
Jacob  Boehm,  deceased.  Fred,  says  that  he  carried  that 
proposition  at  the  plaintiff's  request  to  his  sister  and  to 
their  mother,  who  was  likewise  interested  in  the  estate,  and 
who  are  the  only  ones  interested,  and  they  agreed  to  the 
surrender  of  the  notes  and  that  the  plaintiff's  interest  in 
the  mill  should  be  conveyed  to  Hattie  and  Fred.;  that  hs 
notided  the  plaintiff  of  their  acceptance, and  they  met  on  the 
day  above  named  at  Judge  Stickney^s  office.  Fred.,  Hattie, 
and  their  mother  all  testify  that  Judge  Stickney  in  referring 
to  the  consideration  clause,  said  he  had  not  filled  it  out,  but 
that  any  sum  would  answer,  a  dollar  or  a  thousand  dollars 
or  the  amount  in  the  old  deed  which  he  had  before  him  and 
from  which  he  had  procured  the  description  be  inserted  in 
the  new  deed;  that  no  one  made  any  reply,  and  Judge 
Stickney  again  inquired  if  they  bad  any  preference,  saying 
that  it  made  no  difference  what  was  inserted  in  that  clause, 
and  that  the  plaintiff  then  spoke  up  and  said  that  he  might 
as  well  put  in  the  amount  in  the  old  deed,  and  that  this  ac- 
counts for  writing  in  the  sum  of  S4050. 

The  testimony  of  Judge  Stickney, taken  at  a  foruier  trial. 
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was  offered  on  this  trial.    He  testifies  that  he  was  consnlted 
by  both  Fred.  Boehm  and   Yanqaell  some  days  before  the 
26th  of  June,  about  drawing  up  these  papers, and  that  Yan- 
qaell had  furnished  him  with  his  deed  from  Jacob  Boehm, 
and  he  had  written  a  new  deed  some  days  before  the  26th ; 
that  he  understood  from  both  parties  that  the  Boehm  family 
was  to  cancel  the  notes  and  mortgage  and  deliver  them   up 
to  Yanquell  as  the  consideration  for  the  property;  that   be 
wrote  all  of  the  deed  except  the  consideration   clause;  that 
he  began  to  read  it  when  the  parties  were  there  upon   the 
26th,  and    when  he  reached  the  blank  he  said  ''here  is   a 
space  to  be  filled  in  with  the  amount,"  but  nobody  said  any- 
thing. /'I  said  how  much  shall  I  put  in?  Nobody  said  any. 
thing,  and  I  then  remarked,  you  can  put  in  one  dollar,    as 
the  only  point  is  to  re-convey  the   title — you  can  put  in  one 
dollar  or  twenty  dollars  or  a  thousand  dollars,   or  if  yon 
choose,  you  can  put  in  the  old  price  stated  in   the   deed 
which  would  be  $4050;  but  none  said  anything  about  it  for 
a  moment.  Finally  Mr.  Yanquell  speaks  up  to  me  and  says, 
well,  it  will  look  better,  I  guess,  and  you  had  better  put  in 
the  last  sum — $4050.     I  then  inserted  the  amount  and  that 
is  the  way  that  amount  became  inserted."     He  further  tes- 
tifies that  after  the  papers  were  executed  and  delivered,  the 
parties  all  left  the  office,  but  soon   after  Mr.    Yanquell  re- 
turned, closed  the  door  behind  him  and  said  to  him,  ''Stick- 
ney,  I  want  to  ask  you  a  question;  I  am  satisfied   with    all 
this  business,  but  I  want  to  ask  you  a  question."     I   says, 
''What  is  it,  Mr.  Yanquell"?     He  says,   "Can't  I   collect 
this  $900  off  from  the  estate  of   Boehm,   now?"     Says   I, 
"Under  the  circumstances  you  can*t  collect  it,  for  you  have 
simply  gone,  under  tbe  transaction,  and  paid  the   debt  that 
you  owed  to  Mr.  Boehm  by  cancelling  the  claim   you   had; 
but  if  you  have  made  a  contract  with  Fred., or  with  anybody 
that  is  responsible — have  got   a   responsible  contract — you 
can  enforce  that  contract;  I  don't  know  whether  you    have 
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or  not",  but  under  the  otber  circumstances,  I  said^to  him, 
''you  can't  collect  the  $900."  Mr.  Stickney  testifies  to 
some  other  conversation  with  Yanquell  then,  and^the  parties 
separated.  On  the  way  home  Fred.  Boebm  went  to  the  train 
with  Yanquell, and  Yanquell  made  some  inquiry  as  to  when 
Fred,  would  pay  the  $900.00.  There  is  a  dispute  about 
what  took  place  there.  It  is  conceded,  however,  that  Fred, 
said  nothing  indicating  that  he  either  understood  what  Yan- 
quell wanted  or  whether  he  was  going  to  pay  it.  The  same 
afternoon  at  the  mill  Yanquell  made  his  claim  more  specific, 
and  Fred. then  told  him^that  he  didn't  owe  him  any  $900.00, 
and  was  not  going  to  pay  anything.  There  is  other  evidence 
in  the  record  but  it  is  hardly^material  enough  to  justify  re- 
citing. ' 

We  have  come  to  the  conclusion  that  the  clear    weight  of 

this  evidence  is  with  the  defendant  Fred.Boehm  as  to  the  con- 
tract for  the  sale  of  this  land.  But,  if  the  testimony  of 
Yanquell  were  believed  and  the  testimony  of  Fred  Boehm 
as  to  the  proposition  originally  accepted,  then  there  was  a 
mistake;  the  mipds  of  the  parties  did  not  meet  in  a  valid 
contract,  and  having  this  idea  in  view,  defendant  asked  the 
court  to  charge  the  jury  as  follows: 

''9.  If  the  contractj^whioh  one  party  honestly  and  reason* 
ably  supposes  he  is  making  is  essentially  different  from  that 
which  the  other  party  at  the  same  time  honestly  and  reason- 
ably supposes  it  to  be,  then  there  is  a  mutual  mistake  and 
no  contract  legally  results,  and  the  proper  remedy  is  not  to 
attempt  to  enforce  the  contract,  but  to  have  it  set  aside,  and 
if  you  find  such  mistake  of  the  parties  to  have  happened  in 
this  ease,  your  verdictjmust  be  for  the  defendants." 

The  court  refused  to  give  this,  and  to  his  refusal  the  de- 
fendanst  excepted.  We  think  in  view  of  the  evidence  and 
the  claim- made  by  the  defendants,  that  they  were  entitled 
to  have  this  request  given. 

In  view  of  what  we  have  said  ^ith  reference  to   the   case 
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of  Hattie  Boehm,  it  la  unneceasary  to  refer  to  the  charge  of 
the  court,  conaiderable  of  which  is  excepted  to,  bat  ia  die- 
poaed  of  by  our  holding  that  the  court  ahould  have  inatract- 
ed  the  jury  directly  to  return  a  verdict  'n  her  favor.  We 
think  that  the  verdict  ia  not  aupported  by  auffici^nt  evidence 
as  to  Fred.  Boehm  as  well  as  Hattie,  and  for  the  refusal  of 
the  court  to  give  the  seventh  and  ninth  requests  not  given, 
and  for  error  in  overruling  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  not  aupported  by  sufBcient  evi- 
dence, we  reverse  the  judgment  and  remand  the  cause  for 
a  new  trial. 

A  question  was  urged  upon  the  form  of  the  verdict.  We 
are  satiafied  the  court  below  correctly  disposed  of  that  ques- 
tion, that  the  verdict  as  rendered  by  the  jury  contained 
sufficient  to  enable  the  court  to  ascertain  ita  meaning  and 
effect,  and  that  a  judgment  was  properly  rendered  agaioat 
both  defendanta  so  far  aa  the  verdict  itself  is  concerned. 

O.  r.  &  C.  H.  Stewart,  and  A.  E.  Rowley,  for  Plaintiff 
in  Error. 

Vickery  Bros.,  for  Defendant  in  Error. 


(Sixth  Oirouit— Lucas  Co.,  O.,  Circuit  Court— Oct.  Term,11897.) 

Before  King,  Haynes  and  Parker,  JJ. 

THE  STATE  OF  OHIO  ex  rel.  ALEXANDER  BACKUS, 
ASSIGNEE  in  trust  for  the  benefit  of  all  the  creditors  of 
THE  ABNER  L.  BACKUS  A  SON'S  CO.  v.  IRWIN  I, 
MILLARD,  as  Probate  Judge  of  Lucas  Co.,  Ohio, 


Order  raising  assignment  and  discharging  assignee  at  assignee's 
request — Valid  until  set  aside  in  proper  proceeding,  or  reversed  an 
error — Mandamus,  when  not  proper  remedy — 

Where  the  Probate  Court  makes  an  order  discharging  an  assignee  for 
thd  benefit  of  creditors,  at  his  own  request  and  vacating  theassign*- 
ment.  such  order  is  binding  on  such  assignee  and  on  all  parties 
having  notice  of  such  application,  until  set  aside  by  proper  pro- 
ceeding or  reversed  on  error.  And  when  the  assignee,  after  siich 
discharge. comes  into  the  Probate  Court  and  asks  that  such  order 
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of  discharge  be  Bet  aside  and  he  be  permitted  to  continue  to  act  as 
assignee,  and  for  leave  to  die  an  additional  account  and  for  an 
allowance  for  his  expenses,  which  application  and  motion  is  re- 
fused by  the  Probate  Court  on  the  ground  of  want  of  further  ju- 
risdiction in  the  matter,  such  assignee  can  not  petition  the  Cir- 
cuit Court  for  a  writ  of  mandamus  to  compel  the  Probate  Court 
to  entertain  his  said  application,  so  long  as  the  order  of  the  Pro- 
bate Court  discharging  the  assignee  remains  in  force  and ,  an- 
reversed. 


Mandamus. 

Haynbs,  J.     (Orally.) 

On  the  20th  day  of  August,  1897,  there  was  filed  in  this 
court  a  petition  for  mandamus  in  this  case.  An  application 
was  made  to  one  of  the  judges  of  this  court  for  an  alterna- 
tive writ  of  mandamus,  which  was  granted  in  due  form,  and 
thereupon  the  defendant,  having  entered  his  appearance 
by  virtue  of  the  statute,  files  a  demurrer  to  this  petition, 
thereby  raising  the  question  whether  a  writ  of  mandamus 
ought  to  be  allowed  in  the  case.  He  demurs  upon  the 
ground  that  the  court  has  no  jurisdiction  of  the  subject  of 
the  action,  and  that  the  petition  does  not  state  facts  suffic- 
ient to  constitute  a  cause  of  action. 

We  have  listened  to  the  arguments  of  counsel,  and  have 
given  this  matter  our  attention,  and  are  unanimously  of  the 
opinion  that  the  demurrer  should  be  sustained;  and  that  for 
reasons  which  I  will  endeavor  briefly  to  state. 

The  petition  says  that  on  the  10th  day  of  June,  1893, 
relator  was  appointed  assignee  in  trust  for  the  benefit  of  all 
the  creditors  of  said  The  Abner  L.  Backus  &  Son's  Com- 
pany, an  insolvent  corporation,  and  was  duly  qualified  and 
entered  upon  the  duties  of  his  trust;  that  defendant  Millard 
then  was  and  still  is  probate  judge  of  Lucas  county,  Ohio. 
He  further  says  thst  on  the  19th  of  August,  1893,  the  re- 
lator filed  a  paper  writing  in  the  probate  court, of  which  the 
following  is  a  copy: 

"Now  comes  Alexander  Backus,  the  duly  appointed  and 
qualified  assignee  of  the  Abner  L.  Backus  &  Son's  Oo.,  and 
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shows  to  the  coart  that  the  following  were  at  the  time  the 
assignee  accepted  the  trust,  the  only  creditors  of  said  assign- 
or, viz:'* 

Then  it  sets  out  quite  a  list  of  creditors,  and  among  others 

it  mentions  Abner  L.    Backus,  $35,093.64,   and   proceeds: 

''That  since  said  assignment  has  been  made,  all  of  the 
creditors  except  those  hereinafter  named  have  been  paid  in 
full,  and  no  liability  in  their  favor  is  now  existing,  as  is 
shown  by  the  vouchers  and  exhibits  hereto  attached, and  joId 
the  assignee  in  the  request  to  this  court  that  the  trust  may 
be  vacated,  the  assignee  discharged,  and  he  and  his  sure- 
ties released  from  further  liahility  on  account  of  their  prior 
existing  claims.  That  the  following  named  persons  and 
firms,  creditors  of  said  assignor,  to-wit:  Houck  &  Jones, 
Centerville,  Indiana;  Veinon  &  Moss,  Anderson,  Indiana; 
Weckizer  &  Boggs,  Argos,  Indiana;  Fowler,  Harpster  & 
Smith,  Harpster,  Ohio;  have  been  notified  by  the  assignee 
that  he  is  ready  and  able  to  pay  to  them  in  full  the  respective 
amounts  with  interest,  but  they  have  hitherto  failed  to  pre- 
sent any  claim  against  the  assignor  or  receive  or  receipt  for 
the  payment  thereof  to  the  assignee.  He  further  shows  be 
has  paid  all  costs  and  expenses  of  administering  the  trust. 
Wherefore  the  undersigned  asks  that  he  be  discharged  from 
the  further  duties  of  his  trust;  that  he  be  allowed  to  deposit 
for  the  benefit  of  said  last  named  creditors  of  The  Abner  L. 
Backus  &  Son's  Co.  the  amount  now  due  to  them,  or  that 
be  be  allowed  to  retain  in  his  hands  the  said  amounts  due 
respectively  to  each  of  said  crecitors  and  give  undertaking 
in  such  amounts  as  this  court  may  designate  until  such  time 
as  they,  said  creditors,  are  willing  and  ready  to  accept  pay- 
ment thereof;  and  thereupon  he  may  be  released  and  dis- 
charged as  such  assignee;  his  bond  heretofore  filed  in  this 
court  be  cancelled,  or  make  such  other  and  further  orders 
as  the  court  may  deem  right  and  proper  in  tbe  premises.'* 

To  that  he  makes  oath.  On  the  same  day,  to-wit:  Aug- 
ust 9tb,  the  probate  court  made  an  order  of  which  the  fol- 
lowing is  a  copy : 

In  the  Probate  Court  of  Lucas  county,  Ohio. 
Ex  parte  the  assignment  for  the    benefit   of  creditors   of 
The  Abner  L.  Backus  &  Son's  Company. 

''This  day  came  Alexander  L.  Backus,  the  duly  appoint- 


• 


TOL.  XV.  CIRCUIT  COURTS  OF  OHIO.  488 

State  ex  rel.  Backus  y.  Millard,  Probate  Judge. 

ed  and  qualified  assignee  of  said  The  Abner  L.  Backus  & 
Son's  Co.  and  filed  a  statement  of  the  credits  and  liabilities 
of  said  company  at  the  date  of  said  assignment,  and  submit- 
ted proof  that  said  creditors,  except  those  of  them  hereinafter 
named,  had  been  paid  in  full;  that  no  liability  of  said  cor- 
poration in  their  favor  now  exists,  and  that  they  join  said 
assignee  in  asking  his  discharge  from  said  trust,  and  also 
that  the  following  named  creditors  of  said  corporation,  to- 
wit:  Houck  &  Jones,  Vernon  &  Moss,  Weckizer  &  Boggs, 
and  Fowler, Harpster  &  Smith,  have  presented  no  claim  for 
their  respective  demands,  but  that  said  assignee  has  in  his 
bands  sufficient  funds  to  pay  the  same;  Ihat  said  assignee 
has  submitted  proof  that  it  would  be  manifestly  just  and  to 
the  interest  of  the  assignor  that  he  be  released  from  the 
further  administration  of  said  trust;  and  the  court  being 
now  fully  advised  in  the  premises,  it  is  hereby  ordered,  all 
of  the  creditors,  except  those  as  above  named,  in  open  court 
consenting  thereto,  that  said  trust  be  vacated  and  the  as- 
signee released  and  discharged  from  further  liabilities  by 
reason  of  his  trust;  upon  condition,  however,  that  said  Alex- 
ander BakcuB  file  forthwith  a  new  undertaking  in  the  sum 
of  S2500,  payable  to  the  state  of  Ohio,  for  the  use  of  the 
unpaid  creditors  of  said  Abner  L.  Backus  &  Son's  Comp- 
any, conditioned  that  he  will,  on  demand,  pay  all  unliqui- 
dated claims  of  said  corporation.  And  said  Alexander 
Backus  having  filed  said  bond,  which  is  hereby  approved, 
be  is  hereby  discharged  from  said  trust  as  assignee  of  Abner 
L.  Backus  &  Son's  Company;  ordered  that  he  pay  the  costs, 
taxed  at  $ ." 

It  is  claimed  that  this  order  is  void, for  the  reason  that  all 
of  the  creditors  of  the  Abner  L.  Backus  &  Son's  Company 
did  not  join  in  the  petition  or  consent  to  the  cancellation  of 
the  assignment.  We  do  not  come  to  that  conclusion;  nor 
do  we  think  that  the  case  cited  of  Garver  v.  Tisinger,  found 
in  46  Ohio  St.  56,  requires  us  to  come  to  that. 

The  petition  recites  that  at  the  time  the  order  was  made, 
to- wit:  August  19th,  1893— 

''No  notice  of  any  kind,  either  personal,  by  publication 
or  otherwise,  was  given  the  assignor  The  Abner  L.  Backus 
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&  SoD^B  Company  of  the  filing  or  pendency  of  said  paper 
writing  by  said  relator,  as  such  assignee,  or  of  the  time  of 
hearing  of  any  matter  pertaining  to  said  assignment  of  any 
nature  whatever;  that  at  the  time  of  the  making  of  said 
order  by  said  probate  court  (the  order  of  date  August  9th, 
1898),  the  said  assignor,  The  Abnsr  L.  Backus  &  Son's 
Company,  was  not  present  in  said  court,  nor  was  any  one 
authorized  to  act  for  it  present  in  said  court;  and  the  said 
assignor,  The  Abner  L.  Bakcus  &  Son's  Company,  did 
not  consent  to  said  order  of  August  19th,  1898,  and  the 
said  assignor,  The  Abner  L.  Backus  &  Son's  Company, 
had  no  knowledge  of  said  order  of  August  19th,  1^593, 
until  long  after  said  order  was  made  and  entered.  That  at 
the  time  of  the  making  of  said  order  by  said  probate  court 
(the  order  of  date  August  19th,  1898),  the  following  named 
co-partnership  firms  were  creditors  of  said  assignor  The 
Abner  L.  Backus  &  Son's  Company,  in  the  sums  set  opposite 
their  respective  names,  as  follows:  (Naming  the  four  firms 
already  referred  to).  That  neither  of  the  above  named 
creditors  were  present  in  said  court,  nor  was  anyone 
authorized  to  act  for  them  or  either  of  them  present  in 
said  court  at  the  time  of  making  said  order  of  date 
August  19th,  1898;  and  the  said  above  named  creditors, 
or  either  of  them,  did  not  consent  to  said  order  of 
August  19th,  1898,  and  the  said  above  named  creditors  had 
no  knowledge  of  said  order  of  August  19th,  1898,  until  long 
after  such  order  was  made  and  entered." 

We  are  proceeding  now  upon  the  relation  of  the  assignee. 
The  assignee  is  asking  that  this  order  of  August  19th,  1893, 
be  treated  as  a  nullity,  and  that  it  be  declared  by  the  pro- 
bate court  and  recognized  by  this  court  that  the  assignment 
had  not  been  terminated  or  cancelled,  and  to  declare  that 
he  to  all  intents  and  purposes  is  as  much  the  assignee  to- 
day of  the  corporation  as  he  was  at  the  time  the  assignment 
was  made  and  he  accepted  the  trust.  It  will  be  noticed 
that  there  is  in  this  case  a  very  full  finding  that  all  the 
creditors  except  these  four  have  been  paid;  that  all  of  the 
reditors  except  these  four  have  asked  that  the  assignment  be 
cancelled  and  ended;  and  that  all  the  creditors  except  these 
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four  were  present,  and  in  open  court  consenting  thereto, 
and  an  order  was  made  that  the  trust  be  cancelled,  and  that 
the  assignee  should  give  bond  for  the  use  of  these  unpaid 
creditors,  and  that  he  did  file  such  bond,  and  it  was  ordered 
that  he  be  discharged. 

So  far  as  the  bond  is  concerned,  we  think  the  true  con« 
struction  of  this  order  is  this:  on  the  application  simply  to 
discbarge  the  assignee  from  his  trust,  it  is  shown  that  all 
the  creditors  except  four  have  been  paid,  and  the  object  and 
purpose  of  giving  that  bond  was  to  secure  these  four  cred- 
itors if  the  bond  of  the  assignee  should  be  cancelled  The 
language  of  the  order  is  as  follows: 

''That  said  trust  be  vacated,  and  the  assignee  released 
and  discharged  from  further  liabilities  by  reason  of  his 
trust;  upon  condition,  however,  that  said  Alexander  Backus 
file  forthwith  a  new  undertaking,  etc*' 

W^  take  it  that  the  assignee  was  discharged  The  inten^ 
tion  of  the  court  was  to  discbarge  him.  The  only  thing 
that  the  court  was  undertaking  to  do  was,  if  it  made  a  can- 
cellation of  the  bond,  to  secure  the  creditors  who  had  claims 
or  accounts  against  the  estate;  and  thereupon  the  order 
provides  that  as  a  condition  of  that  cancellation  a  new 
bond  be  given  to  take  the  place  of  the  other.  The  clear 
effect  of  that  is  to  discharge  the  assignee,  without  refer* 
dnce  to  the  fact  whether  he  gave  a  bond  or  not. 

We  think,  therefore,  t^at  that  order  must  be  held  to  be 
a  valid  and  binding  order,  except  as  to  these  four  parties 
that  I  have  mentioned,  and  they  are  not  here  making  any 
complaint.  Indeed,  so  far  as  appears  by  the  record,  the 
assignee  has  in  his  hands  the  money  necessary  to  pay 
these  four  persons,  and  they  have  not  made  any  claim  for 
it,  or  called  upon  him  for  it  in  any  manner  or  form,  al- 
though they  have  been  notified  by  him  that  he  has  the 
money  for  them,  and  is  ready  to  pay  it  over  to  them. 
That  order  stood  unchallenged  up  to    the    filing   of   this 
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petition,  except  by  certain  proceedings  which  are  recited  in 
this  petition  as  follows: 

**That  on  the  19th  day  of  May,  1894,  one  Abner  L. 
Backus,  who  was  at  the  date  of  said  assignment  and  still  is 
a  large  creditor  of  the  said  assignor,  6Ied  in  said  probate 
c«urt  a  paper  writing  of  which  the  following  is  a  copy: 

''And  now  comes  Abner  L.  Backus,  a  stockholder  in  and 
a  creditor  of  said  company,  and  moves  the  court  to  vacate 
the  conditional  order  of  the  court  to  discharge  the  assignee 
from  the  further  administration  of  said  trust,  for  the  follow- 
ing reasons,  viz: 

''1.  That  the  order  of  the  court  that  said  assignee  give  a 
new  bond  has  not  been  complied  with. 

''2  That  it  is  not  true  that  the  new  undertaking  to  be 
given  by  the  assignee  was  in  fact  given  and  approved  by 
the  court. 

''3.  That  the  assignee  has^  through  a  misunderstanding, 
misinformation,  and  mistake,  reported  to  the  court  that  all 
of  the  creditors  of  the  insolvent  corporation,  except  four, 
had  been  fully  paid,  and  had  given  their  consent  to  the  dis- 
oharge  of  said  assignee,  which  was  not  true  in  fact,  for  that 
the  undersigned  and  three  others  had  not  been  paid  in  full, 
and  had  not  given  their  consent. 

''4.  That  there  are  now  actions  pending  in  the  court  of 
common  pleas  in  and  for  Lucas  county,  Ohio,  against  the 
said  Abner  L.  Backus  &  Son's  Company,  in  which  said  cor- 
poration may  be  adjudged  to  pay  large  amounts,  and  the 
stockholders  ultimately  made  liable  therefor. 

''5.  That  the  undersigned  is  one  of  the  largest  creditors 
of  said  insolvent  corporation  whose  claim   js  wholly  unpaid. 

**Abner  L.  Backus, 

by  L.  H.  Pike,  his  atty. 

''I  hereby  enter  my  appearance  and  consent  to  the  imme- 
diate heariqg  and  disposition  of  the  within  motion,  by  the 
court. 

May  19th,  1894.  Alexander  Backus, 

Assignee  of  A.  L.  Backus  £  Son's  Co., 
by  L.  H.  Pike,  his  atty." 

That  on  the  same  day,  to-wit.  May  19th,  1894,  the  pro- 
bate court  of  said  county  made  an  order  which  was  duly 
entered  upon  the  journals  of  said  court  of  said  date,  of 
which  the  following  ia  a  copy: 
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In  the  Probate  Court  of  Lucas  county,  Ohio. 
Ex  parte  The  aasignment  of  J.  E.  May  19th,  1894. 

The  Abner  L.  Backus  & 

Son's  Company. 

''This  day  this  causa  came  on  further  to  be  heard  on  the 
motion  of  Abner  L.  Backus  to  vacate  the  conditional  order 
heretofore  made  by  this  court  to  discharge  the  assignee 
from  bis  trust,  and  the  assignee  in  open  court  consenting 
thereto,  and  the  court  after  hearing  the  evidence  being  fully 
advised  in  the  premises,  does  find: 

''That  the  order  heretofore  made  that  said  assignee  Alex- 
ander Backus  give  a  further  bond  in  the  sum  of  $2500  be- 
fore being  discharged  had  not  been  complied  with;  that  the 
journal  entry  reciting  that  the  bond  was  given  or  approved 
was  a  mistake  of  the  clerk  of  the  court;  that  the  assignee 
had  through  a  misunderstanding  and  misinformation  report- 
ed to  the  court  that  all  of  the  creditors  of  said  corporation,' 
except  four  named  in  the  report,  and  for  whom  he  had  a 
sufficient  amount  of  money  in  bis  hands  to  pay  them  in  full, 
had  consented  to  the  discharge,  when  in  fact  there  were 
other  creditors  of  said  firm  unpaid  who  had  not  given  their 
consent  to  the  vacation  of  the  trust  and  the  discharge  of  the 
assignee,  and  that  the  order  was  improperly  obtained;  and 
that  said  assignee  still  has  in  his  possession  money  belong- 
ing to  said  insolvent  estate,  and  that  there  are  assets  which 
be  has  not  yet  distributed;  that  Abner  L.  Backus,  the 
party  moving  to  vacate  the  order,  is  a  creditor  of  and  stock- 
holder in  the  company,  and  has  an  interest  in  the  proper 
administration  of  said  trust;  and  that  said  order  for  dis- 
charge being  conditional  on  the  proper  performance  by  said 
assignee  of  the  condition  affirmed  by  the  court,  which  order 
was  not  complied  with  by  said  assignee,  and  has  not  since 
been  so  complied  with. 

'*It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  conditional  order  heretofore  made  to  discharge  the  as* 
flignee  be  vacated,  set  aside  and  held  for  naught,  and  that 
said  Alexander  Backus,  assignee  as  aforesaid,  proceed  to 
discbarge  the  duties  as  assignee,  and  administer  the  trust 
according  to  law.'' 

It  will  be  observed  that  this  order  was  granted  upon  the 
application  of  Abner  L.  Backus,    with    the  consent   of    the 
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'assignee,  Alexander  Backas,  and  withoat  any  notice  of  anj 
kind,  so  far  as  the  reoord  shows,  to  the  assignor.  The  pe- 
tition now  proceeds: 

*'That  at  the  time  and  prior  to  the  making  of  said  order 
by  said  probate  court,  to- wit:  the  order  of  date  May  19th, 
1894,  no  notice  of  any  kind,  either  personal,  by  pablication 
or  otherwise,  was  given  the  assignor,  the  Abner  L.  Backus 
&  Son's  Company,  of  the  filing  or  pendency  of  said  paper 
writing  by  said  Abner  L.  Backus,  or  of  the  time  of  the 
hearing  of  said  paper  writing  filed  by  said  Abner  L.  Back, 
us;  neither  did  the  said  assignor.  The  Abner  L.  Backus  & 
Son's  Company, have  any  knowledge  of  the  hearing  of  said 
paper  writing  filed  as  aforesaid.  That  after  the  order  uf 
date  May  19th,  1894,  was  so  made  and  entered  as  aforesaid, 
said  relator,  as  such  assignee, further  performed  duties  that 
were  necessary  in  the  execution  of  said  trust  in  good  faith ; 
and  in  the  further  performance  of  said  duties  incurred  and 
paid  expenses  that  are  properly  chargeable  to  said  trust. 
That  on  the  8d  day  of  October,  1896,your  re]ator,as  such  as 
signee,  filed  in  the  probate  court  of  said  county  a  paper  writ- 
ing of  which  the  following  is  a  copy : 

'*To  the  Probate  Court  of  Lucas  county,  Ohio: 

**Ex  parte  the  assignment  of 

The  Abner  L.  Backus  &  Son's  Second  Report. 

Company. 

*'The  undersigned  assignee  respectfully  represents  that 
it  will  appear  from  the  previous  report  of  the  assignee  and 
other  files  in  this  cause  that  there  was  at  the  date  of  the  last 
report  in  the  hands  of  the  assignee  an  amount  sufficient  to 
satisfy  the  respective  claims  of  four  of  the  creditors  of  said 
insolvent  corporation  not  yet  proven  and  presented,  and  a 
large  amount  of  assets  in  possession  of  one  Samuel  L.  Back- 
us, belonging  to  said  corporation  and  this  assignee  respect- 
ively. The  late  Abner  L.  Backus,  now  deceased,  was  a 
creditor  of  said  insolvent  corporation  on  whose  motion  this 
order  discharging  the  assignee  was  vacated.  But  by  the 
last  will  and  testament  of  said  Abner  L.  Backus,  deceased, 
it  is  provided  that  his  interest  in  the  assets  of  The  Abner  L. 
Backus  &  Son's  Company  shall  go,  and  is  bequeathed,  to 
said  Samuel  R.  Backus  on  condition    that   said   Samuel  R 
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Backus  execute  to  the  executors  of  said  last  will  a  bond  in  a 
Bufficient  amount  to  hold  the  estate  of  the  deceased  harmless 
from  any  liability  by  reason  of  the  interest  of  Abner  L. 
Backus  in  said  insolvent  corporation. 

*' Immediately  after  receiving  notice  from  this  court  that 
this  assignee  should  make  a  further  or  final  report  as  such 
assignee,  he  gave  notice  to  said  Hamuel  R.  Backus,  that  he 
should  either  execute  the  required  bond  to  the  executors, or 
hand  over  the  assets  in  his  possession  to  the  assignee.  But 
said  Samuel  R.  Backus  refuses  to  comply  with  this  demand 
in  any  manner  or  form,  but  threatens  to  bring  an  action 
against  the  undersigned  for  failure  to  pay  over  to  him  the 
assets  now  remaining  in  the  hands  of  this  assignee;  oi  it 
may  become  necessary  that  the  assignee  bring  the  proper 
action  against  Samuel  R.  Backus  for  the  recovery  of  the 
property  belonging  to  the  estate  in  his  hands.  Wherefore 
the  undersigned  asks  for  an  order  further  extending  the 
time  to  make  a  final  report  of  his  trust. 

"Alexander  Backus, 

'^Assignee  of  Abner  L.  Backus  &  Son's  Company." 
That  upon  the  hearing  of  said  paper  writing  said  probate 
court  of  said  county  made  and  entered  upon  the  journals    a 
finding  and  order  of  which  the  following  is   a  copy: 

"On  December  10,  1893,  came  on  for  hearing  said  ap- 
plication of  Alexander  Backus,  the  former  assignee  herein, 
asking  for  further  time  in  which  to  file  his  final  account. 
Thereupon  the  court  carefully  examined  the  application, and 
also  carefully  examined  the  proceedings  of  this  court  hereto- 
fore had  herein,  together  with  its  several  orders  as  appears 
from  the  journal  of  this  court;  and  the  court  being  fully  ad- 
vised in  the  premises  finds  and  orders  as  follows: 

"1.  That  said  Alexander  Backus,  upon  qualifying  as  as- 
signee herein,  gave  notice  of  his  appointment  as  such  as- 
signee, as  required  by  law,  by  publishing  notice  of  said  ap- 
pointment for  three  consecutive  weeks,  on  the  same  day  of 
the  week,  in  the  Toledo  Bee,  a  newspaper  published  and  of 
general  circulation  in  Lucas  county,  Ohio;  due  proof  of  said 
publication  of  notice  having  heretofore  been  filed  in  this 
court,  the  same  is  approved  and  confirmed. 

''2.     That  said    Alexander    Backus,  as  assignee,  was  on 


470  CIRCUIT  COURTS  OF  OHIO.  vol.  xt. 


State  ex  rel.  Backus  v.  Millard,  Probate  Judge. 

the  19th  day  of  August,  1893, discharged  as  BBsignee  hereiu, 
and  said  The  Abner  L.  Backus  &  Son's  Companj  was 
thereby  released  and  discharged  from  under  its  said  assign- 
ment, upon  condition  that  the  said  assignee  give  a  bond  in 
the  amount  of  S2500  for  the  benefit  of  certain  creditors, 
the  money  to  pay  whom  the  assignee  retained  in  his  pos- 
session, and  which  bond  the  court  approved. 

*'3.  That  the  order  upon  the  journal  of  this  court  grant- 
ing the  application  of  Abner  L.  Backus,  under  date  of  May 
19,  1894,  was  made  without^  any  notice  whatever  having 
been  given  to  the  said  The  Abner  L.  Backus  &  Son's  Com- 
pany, and  the  order  that  the  assignee  proceed  to  administer 
his  trust  as  assignee  is  therefore  void. 

*'4.  The  court  therefore  finds  that  said  Alexander 
Backus,  by  reason  of  the  discharge  aforesaid,  ceased  to  be 
the  assignee  of  said  The  Abner  L.  Backus  &  Son's  Com- 
pany, on  the  19th  day  of  August,  1893,  and  that  he  has  at 
DO  time  since  said  date,  and  is  not  now  the  assignee  of  said 
The  Abner  L. Backus  &  Son's  Company. 

**5.  It  is  therefore  ordered  by  the  court  that  said  applic- 
ation of  said  Alexandei  Backus  for  leave  for  further  time  in 
which  to  file  his  final  account,  be  and  the  same  hereby  is 
ovreruled  and    disallowed. 

''Thereupon  said  Alexander  Backus  gave  notice  of  his 
intention  to  appeal  this  cause  to  the  common  pleas  court, 
and  also  duly  excepted  to  the  ruling  of  each  of  the  above 
findings  and  orders  herein." 

**rhat  on  the  8th  day  of  July,1896,your  relator,  as  such 
assignee,  filed  in  the  probate  court  of  said  county  a  paper 
writing  of  which  the  following  is  a  copy: 

*'The  undersigned  assignee  respectfully  represents  that 
his  former  report, dated  August  19, 1893, made  within  seventy 
days  after  he  had  qualified  as  such  assignee,  was  neither 
complete  or  entirely  accurate,  and  it  would  further  appear 
from  the  records  of  this  court  in  this  case  that  there  was 
never  filed  a  complete  list  of  the  liabilities  or  assets  of  the 
assignment,  nor  was  an  inventory  and  appraisement  ordered 
and  made,  because,  as  will  hereafter  appear,  the  large  ma- 
jority of  the  claims  against  said  estate  were  liquidated  with- 
in 70  days,  but  owing  to  the  fact  that  the  books  and  papers 
of  The  Abner  L.  Backus  &  Son's  Company,  pertaining  to 
its  assignment,  being  as  far  as  the  assignee  is  now  aware  in 
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the  poBseBBion  of  Samuel  B.  Backus,  at  the  date  of  the  as- 
sigument,  the  vice-president  of  said  corporation,  and  that 
Edwin  Parsons,  then  the  secretary  and  a  director  cf  said 
assignor,  acting  during  the  first  ninety  days  after  I  qualified 
as  my  clerk, I  am  now  unable  to  make  an  absolutely  complete 
report  of  my  transactions  and  proceedings,  said  books  and 
papers  still  being  in  the  possession  of  the  above  named  per- 
sons, notwithstanding  I  have  made  of  the  Abner  L.  Backus 
&  Son's  Company,  repeated  demands  for  such  books  and 
papers. 

''The  following  is  a  more  complete  statemant  of  the  li- 
abilities of  said  assignor: 

The  Second  National  Bank  of  Toledo,  Ohio,  (150,000.00 

The  Union  Railroad  Elevator  &  Trans.  Co.  50,177.84 

Bice,  Quimby  &  Co.,  67,525.00 

Abner  L.   Backus,  35,093.64 

Hauck  &  Jones,  400. 14 

Vernon  &  Moss,  125.12 

Weckizer  &  Boggs,  6220. 24 

Fowler,  Harpster  &  Smith,  201.59 

*'The  last  four  of  the  above  named  claims  have  never 
been  presented  to  this  assignee,  and  no  payment  has  been 
made  by  him  thereon.  The  claim  of  Abner  L.  BackuB,now 
deceased,  and  represented  by  his  executors,  Edwin  Jackson 
and  Alexander  Backus,  is  still  entirely  unpaid.  All  other 
claims  above  stated  and  a  number  of  others  which  cannot 
be  named,  for  the  reason  already  stated,  are  all  paid  and 
liquidated  in  full." 

He  then  sets  out  some  matters  in  relation  to  accounts 
that  were  given  to  secure  some  claims  to  the  Second  Na- 
tional Bank,  etc.,  that  perhaps  are  not  relevant  here,  and 
then  sets  up  some  costs  and  expenses  as  having  been  made, 
and  says  he  is  still  further  indebted  to  his  attorney,  and  so 
on.  And  thereupon  on  August  17,  he  filed  the  following 
motion  or   paper: 

"Now  comes  Alexander  Backus,  assignee,  and  moves  the 
court  to  set  for  hearing  his  second  partial  account  of  said 
asssignment,  and  order  publication  of  notice  according  to 
law  of  the  filing  and  hearing  of  said  account,  filed  July  8, 
1896. 
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2.    And  said  asaigaee  farther  moves  the  court  to  approve 

said  account,  and  to  make  an  allowance  for  his  services  and 
disbursements  as  assignee." 

He  says: 

''That  on  the  27th  day  of  August,  1896, the  said  probate 
court  of  said  county,  acting  upon  paper  writings  of  your  re- 
lator, as  such  assignee,  made  and  entered  upon  the  journal 
of  said  court  an  order  of  which  the  following  is  a  copy: 

*'Now,  on  this  27th  day  of  August,  1896,  came  on  to  be 
heard  the  motion  of  Alexander  Backus, tiled  on  August  17, 
1896,  which  is  hereto  attached,  marked  Exhibit  A,  to  set  the 
time  for  hearing  of  the  second  partial  account  of  said  Alex- 
ander Backus,  as  assignee  of  The  Abner  L.  Backus  &  Son's 
Company,  and  publiab  notice  of  the  filing  and  bearing  of 
said  account,  marked  Exhibit  B,  hereto  attached  and  made 
a  part  of  this  entry,  and  also  the  motion  of  said  assignee  to 
approve  the  account  and  make  him  an  allowance  for  his 
disbursements  and  services  as  such  assignee.  The  Abner  L. 
Backus  &  Son's  Company  did  not  appear.  The  court  being 
now  fully  advised  in  the  premises,  denied  said  motion  and 
refused  to  fix  the  time  for  the  hearing  of  said  partial  ac- 
count, and  refused  to  order  a  publication  of  a  notice  for  the 
hearing  of  said  account,  and  also  denied  the  motion  to  ap- 
prove his  accounts  for  disbursements  and  to  make  an  allow- 
ance for  commissions  or  other  compensation  or  for  his  ser- 
vices as  assignee,  for  the  reason  that  this  court  has  no  juris- 
diction of  the  parties,  or  of  the  subject  matter;  to  all  of 
which  rulings  of  the  court  said  Alexander  Backus,  as- 
signee as  aforesaid,  then  and  there  excepted.  And  there- 
upon said  Alexander  Backus,  as  assignee,  gave  also  notice 
of  his  intention  to  appeal  this  cause  to  the  court  of  common 
pleas  in  and  for  Lucas  county,  and  the  court  being  of  the 
opinion  that  said  assignee  was  discharged  and  the  trust  had 
terminated,  and  that  it  had  no  jurisdiction  as  aforesaid,  at 
the  request  of  said  Alexander  Backus,  ordered  that  said 
Alexander  Backus,  assignee,  give  a  bond  of  S200,  to  perfect 
such  appeal,  in  case  he  is  entitled  to  an  appeal,  to  which 
rulings  and  orders  said  Alexander  Backus  also,  then  and 
therejjexcepted." 

The   petition    further  sets  forth,  that   Abner   L.  Backus 
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has  departed  this  life,  and  that  Edwin  Jackson  and  Alex- 
ander Backus  were  appointed  and  qualified  as  executors  of 
ilia  last  will,  and  that  on  said  27th  day  of  August,  the 
following  paper  was  filed  in  said  court: 

''And  now  cornea  Alexander  Backus  and  Edwin  Jackson, 
the  duly  appoioted,  qualified,  and  now  actiug  executors  of 
the  last  will  and  testament  of  Abner  L.  Backus,  late  of  Lu- 
cas county,  aforesaid,  deceased,  and  respectfully  represent 
that  the  said  estate  of  Abner  L.  Backus  is  a  creditor  of  said 
assignor  in  the  sum  of  $35,093.64,  which  said  claim  has 
heretofore  been  duly  allowed  by  the  assignee  of  the  said 
The  Abner  L.  Backus  A  Son's  Go.,  as  a  valid  claim 
against  the  estate  of  said  company;  that  said  claim  remains 
and  is  now  unpaid  and  unsatisfied;  that  said  assignee  has 
never  filed  any  account  of  his  administration  of  said  trust; 
that  he  now  has  money  of  said  company  in  his  hands  aggre- 
gating upwards  of  $1038.99,  which  are  subject  to  distribu- 
tion among  the  creditors  of  said  estate;  that  there  are  also 
farther  valuable  assets  belonging  to  said  estate  which  said 
assignee  has  failed  to  collect  and  convert  into  money. 

*' Wherefore,  said  execul^ors  pray  that  said  assignee  may  be 
ordered  to  file  his  account  herein,  to  collect  all  outstanding 
assets  belonging  to  said  estate,  that  a  dividend  may  be  duly 
declared  by  this  court  and  payment  thereof  ordered  made 
to  said  executors  upon  their  said  claim  herein,  and  for  all 
other  and  proper  relief. 

*' Alexander  Backus  and  Edwin  Jackson, 
By  George  H.  Beck  with  their  attorney. 
That  on  said  27th  day  of  August,  1896,  the  said  probate 
<;oart  of  said  county,  acting  upon  the  paper  writing  filed  by 
aaid  executors,  made  and  entered  upon  the  journals  of  said 
court  an  order  of  which  the  following  is  a  copy: 

'*And  thereupon  on  said  27th  day  of  August,  1968,  there 
came  also  to  be  heard  the  motion  filed  by  Edwin  Jackson 
and  Alexander  Backus,  deceased,  said  motion  hereto  at- 
ached  and  made  a  part  hereof,  marked  Exhibit  C,  to  order 
Alexander  Backus,  assignee  of  Abner  L.  Backus  Son's  Com- 
pany, to  file  his  account,  collect  all  outstanding  assets  be- 
longing to  the  estate  of  assignor,  that  this  court  might  de- 
clare a  dividend  and  order  payment  to  be  made  to  said  exe«. 
cutors  of  said  estate  of  Abner  L.  Backus,  deceased,  a  cred- 
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itor  of  the  assignor  whose  claim  was  allowed  and  wholly  un- 
paid, and  the  court  being  fuUj  advised  in  the  premises  de- 
nied  the  motion  of  said  executors  and  refused  to  make  the 
order  prajed  for,  or  to  make  anj  order  in  the  premises,  on 
the  ground  that  said  assignee  was  discharged,  and  that  this 
court  had  no  jurisdiction  as  aforesaid;  to  all  of  which  rul 
ings  and  orders  of  the  court  said  executors  then  and  there 
in  due  time  excepted,  and  also  gave  notice  of  their  intention 
to  appeal  fmm  said  order  of  this  court  to  the  court  of  com- 
mon pleas  of  Lucas  county,  and  said  executors  not  having 
given  bonds  as  executors,  they  are  required  to  give  a  bond 
in  the  sum  of  $200,  to  perfect  their  appeal  in  case  they  are 
entitled  to  an  appeal." 

It  is  said  that  this  order  and  all  of  the  orders  hereinbe- 
fore recited  appear  upon  the  journals  of  the  probate  court, 
and  that  no  other  orders  or  journal  entries  were  made  in 
said  matters.     And  the  relator  prays: 

*'That  an  alternative  writ  of  mandamus  be  allowed  and 
issued  against  said  defendant, Irwin  I.  Millard, as  probate 
judge  of  Lucas  county,  Ohio,  requiring  him  as  such  jadge 
and  said  probate  court,  to  proceed  with  the  filing,  publica- 
tion, and  hearing  of  the  accounts  of  your  relator  as  as- 
signee in  trust  for  the  benefit  of  all  the  creditors  of  The 
Abner  L.  Backus  &  Son's  Company ;  and  that  said  de- 
fendant, Irwin  I.  Millard,  as  probate*  judge  of  LucaB 
county,  Ohio,  and  said  probate  court,  be  required  to  pro- 
ceed with  the  settlement  of  said  trust  under  the  pro- 
visions of  the  statutes  in  such  cases  made  and  pro- 
vided, the  order  of  said  probate  court  of  date  August  19, 
1893,  to  the  contrary  notwithstanding;  and  that  upon  the 
final  hearing  hereof,  a  peremptory  writ  of  mandamus  to  be 
awarded  to  the  same  end  and  object;  and  that  relator  fur- 
ther have  his  costs  and  all  other  relief.  ^^ 

I  have  already  stated  the  views  of  the  court  in  regard  to 
that  first  order  of  August  19,  1893.  That  order  stands  as 
an  order  of  court,  and  can  only  be  attacked  by  parties  who 
desire  to  attack  it,  and  who  were  made  parties,  or  who  are 
reported  to  be  parties,  in  the  manner  pointed  out  by  law. 
We  take  it  thatjthe]finding  of|the  court  that  these  creditors 
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were  present  in  court  asking  for  this  relief,  shows  that  the 
parties  were  present,  and  is  binding  upon  them  until  that  is 
set  aside  by  the  court  in  which  the  order  was  made.  It  cer- 
tainly is  binding  upon  the  assignee,  who  is  the  relator 
herein,  and  upon  whose  motion  an  application  to  allow 
those  orders  was  made.  Abner  L.  Backus  did  appear  in 
p^Bon  in  court  and  filed  a  motion,  or  an  application,  what- 
ever it  was,  to  set  aside  a  former  order.  That  he  might 
well  do  under  the  provisions  of  the  statutes  of  this  state  pro- 
viding in  what  manner  and  form  the  judgments  of  a  court 
may  be  set  aside  at  terms  after  the  orders  and  judgments 
have  been  made.  There  are  btatutes  which  make  such  pro- 
visions, which  are  applicable  to  proceedings  in  the  probate 
court.  But  the  assignee  having  been  discharged, being  out 
of  court,  and  the  assignor  by  virtue  of  that  order  being  en- 
titled to  proceed  to  transact  business,  these  proceedings  did 
not  dissolve  the  corporation ;  it  was  entitled  to  be  heard  up- 
on this  application  of  Abner  L.  Backus,  and  the  record  is 
entirely  silent  as  to  whether  or  not  they  were  made  parties. 
It  nowhere  show?  in  the  orders  of  the  court  that  they  were 
parties,  or  were  present  in  any  way  consenting.  The  alle- 
gations of  the  petition  are,  that  in  fact  they  never  were 
present,  and  never  were  served  with  notice.  The  order  that 
was  made  upon  them,  being  made  with  the  consent  of  the 
assignee  and  of  Abner  L.  Backus,  was  held  by  the  probate 
court  in  proceedings  afterwards  to  be  void.  It  certainly 
was  void  as  against  The  Abner  L.  Backus  &  Son's  Co. 
They  never  were  made  parties  to  it  in  any  manner  or  form. 
And  the  orders  which  I  have  read  that  were  made  by  the 
probate  court  in  regard  to  the  application  of  the  assignee  to 
have  a  hearing  upon  the  accounts  which  he  had  filed, and  to 
have  an  allowance  to  him  of  certain  expenses,  and  the  ap- 
proval of  his  action  as  assignee  and  his  discharge,  stand  to- 
day in  that  court  unreversed  and  in  full  force. 

ooFTmioBT,  1896,  bt  04Bl  e.  juui, 
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The  object  of  this  maDdamaB,a8  I  have  said,  in  to  compel 
the  probate  court  to  disregard  these  orders,  and  to  proceed 
to  hear  that  account.  And  it  is  claimed  that  mandamus  is 
the  proper  remedy  in  that  behalf.  It  is  well  established  that 
a  writ  of  mandamus  will  not  issue  where  the  party  who 
seeks  relief  has  an  adequate  remedy  at  law.  We  are  of  the 
opinion  that  these  orders  that  were  made  are  so  far  final  co- 
ders in  the  proceedings  in  this  case, that  they  are  subject  to 
be  either  affirmed  or  reversed  upon  the  filing  of  a  petition 
in  error  by  the  party  who  deems  himself  aggrieved  thereby; 
that  is  to  say,  that  the  assignee,  or  the  executors  of  Abner 
L.  Backus  could,  as  to  the  orders  made  to  them  respective- 
ly, have  filed  a  petition  in  error  to  reverse  those  orders;  that 
until  they  are  reversed  they  stand  binding  and  conclusive 
upon  the  parties;  and  that  the  party  in  making  this  appli- 
cation is  in  fact  asking  us  to  do  that  by  a  petition  in  man- 
damus which  ought  to  be  done  by  the  proper  court  upon 
petition  in  erior;  that  is  to  say,  they  ask  us  to  try  these 
matters,  and  to  declare  them  nullities,  and  to  proceed  re- 
gardless of  them  to  order,  direct,  and  compel  the  probate 
court  to  act  in  this  matter. 

These  are  all  the  reasons  that  I  desire  to  give  why  we 
sustain  the  demurrer,  and  why  we  shall  order  a  dismissal  of 
the  petition.  There  ar^  other  reasons  apparent  upon  the 
face  of  the  record  that  might  be  mentioned,  but  of  course, 
it  is  not  necessary  to  state  them  at  the  present  time. 

L.  H.  Pike,  and  H,  W.  Seiiey  for  Relator. 

King  &  Tracy,  for  Defendant. 
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Bt^fore  Cox,  Smitli  and  Swing,  J  J. 

THE  STATE  OF  OHIO  EX  REL.  MEADER,  et  al.  v.  JOHN    J. 
SULLIVAN,  JOHN  ZUMSTEIN,  LEWIS  WERNER 
AND  GEORGE  MORTIMER  ROE.* 


Quo  ufarranto—Fhysecuting  Attorney  need  not  verify  petition,   nor 
give  security  for  coats— 

1.  Where  the  Prosecuting  Attorney  has  filed,    by   leave    of  the 

court,  a  proceeding  in  quo  warranto,  on  the  relation  of  other 
persons,  challenging  the  right  of  several  persons,  claimed  to 
unlawfully  hold  and  who  were  usurping  the  rights,  privi- 
leges and  functions  of  certain  public  offices,  such  petition 
need  not  be  verified,  and  security  for  costs  need  not  be 
given. 

Same — Demurrer  to  petition—  What  grounds  insufficient— 

2.  The  petition  in  this  case  is  not  subject  to  a  demurrer  on    the 

grounds,  1st,  that  the  plaintiff  has  not  capacity  to  sue;  or 
2nd,  that  there  is  a  misjoinder  of  parties  plaintiff;  or  3rd, 
because  there  is  a  defect  of  parties  plaintiff;  or  4th,  because 
there  is  a  defect  of  parties  defendant;  or  5th, because  several 
causes  of  actiou,and  separate  causes  of  action  against  several 
defendants  are  improperly  joined ;  or  6th,  because  the  petition 
does  not  state  facts  sufficient  to  establish  a  cause  of  action. 

Same— Joint  proceeding  against  several  defendants — 

3.  If  it  had  appeared  on  the  face  of  the  petition,  what  seems  to 

be  conceded  as  true,  that  separate  charges  were  brought 
against  each  of  these  defendants,  and  a  separate  trial  had 
and  a  separate  judgment  of  removal  in  each  case,  the  de- 
murrer would  be  sustained  on  the  6th  ground  set  up,  viz: 
that  several  causes  of  action,  and  separate  causes  of  action 
against  several  defendants  are  improperly  joined.  In  such 
case  there  could  not  properly  be  a  joint  proceeding  against 
all. 


Quo  Wabbanto. 

Smith,  J. 

On  the  30th  of  November,  1897,  John  C.  Schwartz,  the 
pToaecating  attorney  of  this  county,  having  obtained  the 
leave  of  this  court  to  do  so,  fi^ed  his  petition  in  this  case, 
stating  that  he,  said  Schwartz,  prosecuting  attorney  for 
Hamilton  county,  on  the  relation  of  J.  F.  Meader,  and 
(*Kor  the  decision  of  this  case  on  the  merits,  see  15  0.  C.  333. ) 
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Harry  Haacke,E.  O.  Scbreifer  and  Samael  A. Miller, brings 
this  action  on  behalf  of  the  etate  of  Ohio,  and  informs  the 
court  (in  sabstance),  that  on  September  22, 1897,  Gntftavus 
Tafel,  then  dnly  acting  as  the  mayor  of  the  city  of  Cincin- 
nati, by  virtue  of  the  power  vested  in  him  by  sec.  2690m, 
Revised  Statate8,did  remove,  upon  charges  preferred  before 
him, and  a  fall  hearing  of  the  same, the  said  four  defendants 
from  their  offices  as  members  of  the  board  of  supervisors  of 
said  city,  and  did  thereupon  appoint  to  fill  the  vacancy  in 
the  unexpired  term  of  said  defendants,  caused  by  their  said 
removal,  Henry  Haacke  to  fill  the  unexpired  term  of  said 
Sullivan;  £.  G.Schreifer  to  fill  the  unexpired  term  of  Louis 
Werner,  and  S.  A.  Miller  to  fill  the  unexpired  term  of  said 
Roe.  That  they  qualified  as  such  members  of  said  board  of 
supervisors,  and  having  the  legal  title  to  said  offices  and 
the  legal  right  to  the  possession  of  the  property  belonging 
thereto, demanded  possession  of  t*  e  place  of  meeting,  books 
and  other  property  used  in  the  transaction  of  the  business 
of  said  board,  but  the  defendants  refused,  and  still  do  re- 
fuse to  surrender  possession  of  said  property,  and  unlawful- 
ly, without  title  or  right  thereto,  retain  possession  of  the 
same,  and  unlawfully  hold  the  same  and  pretend  to  exercise 
the  right  to  act  as  members  of  the  said  board  of  supervisors 
and  transact  the  business  belonging  to  said  board.  That  the 
defendants  did,  and  each  of  them  have,  since  the  22nd  day 
of  September,  1S97,  and  do  now,  usurp  the  office  of  mem- 
bers of  the  said  board  of  supervisors,  and  unlawfully  hold 
the  same,  and  have  and  do  usurp  the  rights,  privileges  and 
functions  of  such  office,  to  the  great  prejudice  and  damage 
of  the  state  of  Ohio  and  the  city  of  Cincinnati. 

Wherefore  the  said  prosecuting  attorney  prays  the  ad- 
vice and  judgment  of  the  court  in  the  premises,  and  due 
process  of  law  against  the  said  defendants;  that  they  be 
required  to  answer  to  the  state  of  Ohio  by  what  warrant 
they  claim  to  have,  use  and  enjoy  the    liberties,  privileges 
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and  fraDcbises  as  aforesaid  of  members  of  the  said  board 
of  supervisors  of  the  city  of  Oincinnati,  and  that  thej  be 
oasted  therefrom,  and  for   all  proper  relief. 

This  petition  was  signed  by  Mr.  Schwartz,  as  the  prosecot- 
ing  attorney  of  the  county  of  Hamilton,  but    not    verified. 

One  of  the  defendants,  Mr.  Roe,  filed  a  motion  to  stiike 
the  petition  from  the  files  and  to  dismiss  the  action  for  the 
following  reasons:  Ist.  That  the  petition  was  not  verified  as 
required  by  sees.  5102  and  213, Revised  Statutes;  and  2nd., 
Because  neither  of  the  relators,  or  any  one  on  their  behalf, 
has  given  security  for  costs  as  required  by  sec.  6764,  Revised 
Statutes. 

Louis  Werner  and  John  Zumstein  file  separate  demurrers 
to  the  petition, stating  these  grounds: 

Ist.  Because  the  plaintiff  has  not  legal  capacity  to  sne« 
2nd.  Because  there  is  a  misjoinder  of  parties  plaintiff.  3rd, 
Because  there  is  a  defect  of  parties  plaintiff.  4th.  Because 
there  is  a  defect  of  parties  defendant.  5th.  Because  several 
causes  of  action,  and  separate  causes  of  action  against 
several  defendants  are  improperly  joined;  and  6th.  Because 
the  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

We  have  heard  the  arguments  of  counsel  on  the  questions 
raised  by  the  motion  and  demurrer,  and  state  our  conclusions 
iis  to  these  questions. 

And  first,  as  to  those  raised  by  th«^  motion. 

The  action  is  one  brought  by  the  state  of  Ohio,  by  the 
prosecuting  attorney  of  the  county,  duly  authorized  by  law 
to  bring  the  same.  Sec.  213,  Revised  Statutes,  provides, 
that  ''no  undartaking  or  security  is  required  on  behalf  of 
the  state,  or  of  any  officer  thereof  in  the  prosecution  or  de- 
fense of  any  action,  writ  or  proceeding.  Nor  is  it  necessary 
to  verify  the  pleadings  on  the  paitof  the  state,  or  any  officer 
thereof  in  any  such  action,  writ  on  proceedings.  '*  Sec.  6762, 
nnder  the  provisions  of  the  statute  as  to  Quo  Warranto  pro- 
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ceedings^says,  that  the  proaecuting  attorney  is  authorized  to 
briog  each  action  when  be  has  good  reason  to  believe  that 
it  can  be  eBtabliahed  by  proof.  By  sec.  6763,  he  may 
bring  such  action  upon  his  own  relation,  or  on  leave  of  the 
court,  (which  was  given  here),  on  the  relation  of  another. 
And  in  an  action  like  this, he  may  require  security  for  costs 
to  be  given  as  in  other  cases,  but  is  not  bound  to  do  so. 
Wbere  the  action  is  brought  by  a  private  person  claiming 
to  be  entitled  to  a  public  o65ce  unlawfully  held  by  another, 
he  may  by  himself,  or  an  attorney  at  law  bring  such  an  ac- 
tion upon  giving  security  for  costs.  Sec.  6764.  This  is 
not  such  an  action.     The  motion  is  therefore  overruled. 

Second.  As  to  the  demurrer,  we  hold  1st.  That  the  plain- 
iiff  in  this  case,  (the  state  of  Ohio),  has  the  legal  capacity  to 
sue.  2nd.  That  there  is  but  one  plaintiff  (the  state),  and 
therefore  that  there  is  no  misjoinder  of  parties  plaintiff.  3rd. 
That  there  is  no  defect  of  parties  plaintiff.  4th.  That  there 
is  no  defect  of  parties  defendant.  5th.  That  several  causes 
of  action  are  not  improperly  joined.  There  is  but  one  cause 
of  action. 

6th.  As  to  the  6th  ground,  included  in  the  fifth,  viz., 
that  separate  causes  of  action  against  several  defendants  are 
improperly  joined,  there  is  much  more  difficulty.  We  have 
no  hesitation  in  saying  that  as  at  present  advised,  if  the 
facts  in  this  case  as  stated,  and  as  we  understand  conceded 
to  be  true,  appeared  on  the  face  of  the  petition,  we  would 
hold  that  there  would  appear  to  be  separate  causes  of  action 
against  each  one  of  these  defendants,  and  therefore,  that 
they  were  improperly  joined  in  one  action,  and  that  the  de- 
murrer would  have  to  be  sustained,  as  the  statute,  sec. 
5062,  makes  this  a  good  ground  of  demurrer  to  a  petition. 
It  is  evident  from  these  statements  of  counsel,  and  which 
facts  do  not  appear  on  the  face  of  the  petition,  that  separate 
charges  were  brought  against  each  of  these  defendants — 
that  a  separate  trial  was  had  in  each  case,  and  as  a  necesBary 
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conseqaence,  different  evidence  in  each,  and  a  separate  judg- 
ment of  removal  in  eacb  case.  It  can  not  be,  we  eappose, 
that  there  was  any  necessary  connection  between  the  case  of 
one  of  these  defendants  and  that  of  either  of  the  otherSi 
There  was  no  common  bond  of  anion  between  them,  and 
each  of  them  mast  stand  on  his  own  footing,  and  that  it  is 
not  allowable  to  permit  one  defendant  to  be  joined  in  and 
burdened  with  the  costs  and  expenses  of  a  litigation  as  to 
the  right  of  one  or  more  other  persons  to  an  office,  when  in 
law  the  result  of  such  litigation  can  not  affect  him — however 
much  personal  interest  he  may  feel  therein. 

Of  course,  we  recognize  the  law  to  be  that  if  all  the  per- 
sons whose  right  to  hold  office  is  in  controversy, stand  in  the 
same  position,  as  for  instance,  where  they  claim  to  hold  by 
virtue  of  a  statute  the  validity  oi  constitutionality  of  which 
is  denied  or  contradicted,  the  reasons  urged  would  not  apply, 
and  we  think  the  authorities  are  that  in  such  case,  all  may 
be  made  defendants  to  one  quo  warranto  proceeding.  Bat 
in  a  case  where  it  appeared  that  separate  proceedings  were 
had  against  each  to  remove  him,  and  on  grounds  pertinent 
to  each,  and  there  were  several  judgments,  in  our  opinion, 
there  could  not  be  a  joint  proceeding  against  all. 

But  on  the  allegations  of  this  petition,  we  do  not  see 
that  this  question  is  properly  prosecuted  for  decision.  As 
we  understand  it,  the  pleadings  in  quo  warranto  cases  are 
peculiar — >suGh  was  the  cuse  before  the  comparatively  re- 
cent amendment  of  our  code  of  civil  procedure  brought 
them  within  its  provisions,  and  this  court  held  several 
years  ago,  in  a  case  reported  in  18  C.  0.  Rep.,  379,  that 
the  effect  of  this,  was  not  substantially  to  change  the  charac- 
ter of  the  pleadings.  Our  recolle<jtion  of  the  law  is,  that 
according  to  the  old  system,  it  was  not  necessary  where  the 
state  challenged  the  right  of  a  person  to  hold  a  public  office, 
that  there  should  be  any  great  particularity  in  the  statements 
of  the  petition  in  quo  warranto.      That  all  that  was  essential 
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was  that  the  plaintiff  should  allege  that  the  defendant  was 
unlawfully  usurping  a  certain  oflSce,and  call  upon  him  to  an- 
swer by  what  warrant  he  claims  the  right  to  do  so.  If  this 
Be  so  still,  and  we  incline  to  the  opinion  that  it  is,  this  pe- 
tition IS  suflScient  to  require  the  defendants  to  file  their  an- 
swer and  show  their  right,  and  upon  this  an  issue  can  be 
raised  by  reply  or  demurrer.  On  these  grounds  therefore, 
we  hold  that  the  demurrers  are  not  well  taken, and  they  will 
be  overruled;  but  if  we  are  right  in  the  suggestions  before 
made,  as  to  the  real  facts  being  that  there  are  separate 
causes  of  action  against  the  several  defendants,  and  that 
this  would  appear  from  the  answer  filed,  it  would  seem  ad- 
visable that  separate  proceedings  be  had  against  the  several 
defendants,  in  the  first  instance. 

S,  N,  M(zxwell^  and  Mr.  Follett,  for  Relator. 

E.   W.  Kittredge,  and  W.  M.  Ampt,  for  Defendants. 


(Sixth  Circuit— Lucas  Co.,  O.,  Circuit    Court^.TaD.    Term.    1898.) 

Before  KiDg^Haynes  and  Parker,  J/. 
NICHOLAS  BURCH  ?.  THE  TOLEDO  PLOW  COMPANY. 


Scde  of  buaineas— Right  of  purchaser   to  trade-mark  svbsequentl^ 

adopted  by  vendor— 

1.  B.  sold  to  C.  certain  specific  property  together  with  certain 
existing  patents,  and  agreed  that  C.  should  have  the  right 
to  use  any  future  patents  in  its  shop  that  B.  might  obtain ; 
afterwards  B.  procured  a  patent  upon  a  new  invention  of 
his  own,  and  entered  into  the  manufacture  of  the  newly 
patented  article  on  his  account,  and  adopted  and  placed  on 
his  product  a  trade  mark  which  he  used  for  several  years 
when  C.  adopted  and  used  the  same  trade  mark  on  its  pro- 
duct. Held:  That  in  an  action  by  B.  to  enjoin  0.  from 
using  such  trade  mark,  it  is  not  a  defense  to  show  that  B., 
at  the  time  of  such  sale  or  subsequently,  had  also  agreed 
that  he  would  not  engage  in  the  manufacture  of  the  same  or 
8imilar  article?. 
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Same^ 
2.     That  while  C.  might  have  acquired    the   right   to   use   B's. 
new  patent  in  its  shop,  it  had  not  acquired  the  right  to  B's. 
future  trade  marks. 

Same — Proper  remedy  for  breach  of  contract  not  to  manufacture— 
8.  That  if  B.  had  violated  his  agreement  not  to  manufacture, 
C's.  remedy  was  by  an  action  brought  either  to  enjoin  such 
work,  or  for  damages. 
4.  Whether  such  contract  not  to  thereafter  manufacture,  un- 
limited as  to  duration  or  place,  would  be  enforclble.  eitbt^r 
at  law  or  in  equity, is  not  decided. 


Error  to  the  Court  of  Common  Plans  of  Lucas  county. 

Kino,  J. 

In  this  case  a  petition  was  filed  in  the  court  of  common 
pleas  of  this  county,  to  enjoin  the  defendant  from  the  use 
of  a  trade-mark,  consisting  of  the  words  ^'The  New  Burch" 
together  with  the  figures  ''21"  and  "22"  used  upon  plows, 
the  former  number  indicating  aright-hand  plow,and  the  lat- 
ter a  left-hand  plow. 

It  is  alleged  in  the  petition  that  the  plaintiff  was  engaged 
in  the  manufacture  of  plows,  at  Crestline,  Ohio.  That  in 
1887,  he  adopted  this  name  and  these  numbers, and  marked 
them  upon  the  plows  of  his  prodnction,  and  sold  them 
through  the  country  wherever  be  could  find  buyers.  In 
1897,  the  defendant.  The  Toledo  Plow  Company,  began  to 
use  this  name  which  plaintiff  had  so  adopted,  upon  its  pro- 
dncts. 

Some  of  these  allegations  are  denied  in  the  answer;  and 
the  answer  allefi^es,  substantially,  this  state  of  facts:  that  in 
September,  1883,  the  plaintiff  alone,  was  engaged  in  the 
manufacture  of  plows  at  West  Toledo;  that  in  thct  month 
three  gentlemen  here  entered  into  a  partnership  with  him 
baying  one  half-interest  in  the  business — in  the  factory,  the 
land  upon  which  it  was  situated,  the  machinery,  tools,  pat- 
terns and  patents,and  everything  owned  by  the  plaintiff  and 
used  by  him;  that  they  paid  to  him    for    that,  the    sum  of 
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110,000;  that  also,  a  little  later — in  January,  1884 — thc^se 
parties  organized  a  corporation,  known  as  The  Toledo  Plow 
Company,  and  took  stock  therein,  the  plaintiff  being  a  stock- 
holder and  an  officer  thereof.  This  new  corporation  par- 
chased  from  the  firm  of  which  plaintiff  was  a  member,  all  of 
its  machinery,  patterns,  tools,  patents,  stock  and  real  es- 
\  tate,  the  resolution  to  that  effect  being  attached  to  the    an- 

swer. That  afterwards  the  plaintiff  sold  his  shares  of 
stock  to  private  individuals,  and  that  they  were  persons  in- 
terested in  the  corporation  and  owners  of  stock  therein. 
"That  at  tha  time  the  plaintiff  sold  his  interest  in  said  basi- 
ness  as  aforesaid,  he  entered  into  a  verbal  agreement  with 
the  persons  purchasing  bis  shares  of  the  capital  stock  of 
said  company,  who  then  constituted  all  of  the  holders  of 
the  capital  stock  of  said  company,  whereby  the  plaintiff  un- 
dertook and  agreed  that  he  would  not  thereafter  enter  into 
the  business  of  manufacturing  plows.  The  defendant  says 
that  shortly  thereafter,  the  plaintiff  began  and  has  since 
continued  the  manufacture  of  plows  at  Crestline,  Ohio.  The 
defendant  says  that  the  said  plaintiff  at  the  time  of  his 
manufacturing  plows  at  West  Toledo,  named  the  plows  so 
manufactured  the  ''Burch  Plow,''  and  thereafter  the  said 
partnership,  and  subsequently  the  said  defendant  corpora- 
tion, continued  the  use  of  said  name  more  or  less  in  the 
manufacture  of  plows,  with  designated  numbers  therefor. 
That  about  the  year  1887,  the  plaintiff  procured  another 
patent,  as  an  improvement  upon  the  Burch  plow,  previously 
manufactured  by  the  plaintiff  and  the  defendant,  and  there- 
upon called  the  same  ''The  New  Burch,''  the  right-hand 
plow  being  numbered  21,  and  the  left-hand  plow  being 
numbered  22.  The  defendant  says  that  the  said  The  New 
Burch,  numbered  22,  differed  only  from  the  previous  Burch 
plow  manufactured  by  the  defendant  and  numbered  frDm  1^ 
to  20,  in  the  use  of  the  device  covered  by  the  said  new 
patent,  and    that  in  no  other  substantial    respect    was    the 
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said  New  Barcb  different  from,  or  a  change  in  the  plow  pre- 
viously manafactared.  The  defendant  says,  that  ander  the 
terms  of  the  original  agreement,  as  shown  by  said  Exhibit 
*'A, "  the  said  defendant  had  a  shop-right  to  manufacture 
the  said  New  Burch,  and  use  the  patented  device  acquired 
and  used  by  the  plaintiff  as  aforesaid."  And  defendant  ad- 
mits that  prior  to  the  time  of  the  filing  of  the  petition  of 
plaintiff,  it  had  manufactured  and  sold  plows  and  marked 
the  same  ''The  New  Burch/'  numbered  ''21/'  as  alleged. 
"Exhibit  A/'  referred  to  above,  is  as  follows: 

"Toledo,  O.,  Sept.   22d,  1883. 
"P.  D.  Suydam,John  C.  Clarke  &  Horace  M.  Wright. 

"Gentlemen: — I  will  sell  you  one-half  of  my  plow  factory, 
including  the  land  on  which  it  is  situated,  machinery, 
tools,  patterns  and  patents  and  everything  pertaining  and 
relating  to  the  manufacture  of  plows,  for  the  sum  of  ten 
thousand  dollars.  Then  form  a  partnership  with  you  in 
which  I  will  represent  onebalf,  and  you  the  balance.  Then 
I  will  sell  the  firm  my  manufactured  plows  at  50  per  cent, 
discount  off  my  list  and  stock,  raw  and  in  process,  at  mar- 
ket value.  I  also  agree  to  include  in  th^  sale  of  my  patent- 
a  shop-right  of  any  other  patent  I  may  be  able  to  secure. 
Sept.  22,  1883.  N.   Buboh." 

N.  Buboh: 

We  accept  the  above  offer. 

"P.  D.  SuYDAM,  By  John   0.  Olarke. 
"John  0.  Olabke. 

"H.   M.    W BIGHT.'' 

Exhibit  "B. "  is  a  resolution  by  the  board  of  directors; 
but  it  would  add  nothing  to  the  claim  made  by  the  defend- 
ant. The  claim  made  here  by  the  defendant  is,  that  when 
the  plaintiff  sold  his  business  to  the  firm — which  was 
afterwards  acquired  by  the  corporation — he  not  only  sold 
all  his  property  on  hand,  or  an  interest  therein,  but  he 
agreed  at  the  time  that  the  company  or  firm  should  have  a 
shop-right  to  use  any  new  inventions  which  he  might  make 
in  the    plows,  in  their  manufactory. 
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Second:  That  when  he  came  to  sell  his  stock  to  private 
individaals,  he  agreed  with  them — severallj  or  jointly,  it 
ia  not  alleged  which — that  he  would  not  thereafter  enter  in-^ 
to  the  business  of  manufacturing  of  plows.  That  is  an  al- 
legation in  the  answer;  and,  clearly,  it  would  have  the  in- 
terpretation that  he  was  not  ever  to  enter  into  the  bnsinees 
of  manufacturing  plows  anywhere.  Now  it  is  said  that  not- 
withstanding that  would  be  a  contract  perhaps  unreasonably 
in  restraint  of  trade,  and  which  a  court  of  equity  woold  not 
enforce,  or  a  court  of  law  either  if  an  action  were  brought 
by  the  corporation  to  enforce  it — yet,  when  Burch  shall 
come  into  a  court  of  equity  and  ask  to  have  the  corporation 
enjoined,  he  does  not  come  with  clean  hands,  but  is  in  such 
situation  that  the  court  will  leave  him  where  it  finds  him;, 
in  other  words,  that  it  will  not  enjoin  the  defendant  from 
the  use  of  this  trade-mark,  because  while  he  has  entered  in- 
to a  contract  which  perhaps  is  void — because  not  in  writing 
— or  into  a  contract  which  perhaps  could  not  be  enforced 
because  unreasonable,  still  a  court  of  equity  will  not  give- 
him  any  relief.  I  have  not  time  to  go  over  the  argument 
in  all  its  details,  but  that  is  the  substance  of  it. 

From  this  answer  it  appears  that  Mr.  Burch  sold  a  half- 
interest  in  his  running  business  in  Toledo  in  1883,  and 
thereafter,  as  a  member  of  that  firm,  he  conveyed  the  whole 
of  the  business  to  a  corporation  in  1884.  That  the  agree- 
ment by  Burch  with  his  partners  was  to  the  e£Fect  that  the 
firm  should  have  a  right  to  use  in  the  shop  any  patent  which 
he  might  thereafter  secure  for  improvements  upon  plows. 

The  allegation  in  the  answer,  that  he  made  an  agreement 
with  these  stockholders,  that  he  would  not  enter  into  the 
business  of  manufacturing  plows,  is  of  an  exceedingly  shady 
character.  It  is  doubtful  if  there  is  any  privity  of  contract 
between  the  stockholders  severally  and  the  corporation,  or 
whether  the  corporation  could  take  advantage  of  that  con- 
tract; but  we  do  not  rest  the  decision   upon  that  ground. 
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Conceding  that  tbey  might,  and  conceding  that  if  this  con- 
tract had  been  in  writing,  it  would  have  been  one  that  the 
Plow  Company  conld  have  enforced  against  Borch,  jet  the 
agreement  was,  that  Borch  ahonld  not  manufacture  plows; 
the  agreement  was,  that  the  corporation  should  have  the 
use  in  its  shops  of  any  patents  that  Buich  might  thereafter 
obtain.  Burch  has  violated  one  of  these  agreements  by 
going  into  the  business  of  the  manufacturing  of  plows.  But 
he  claims  that  in  entering  into  the  business  of  manufacture 
of  plows  be  did  not  manufacture  the  plow  that  defendant 
was  manufacturing;  on  the  contrary,  he  secured  a  patent 
upon  an  improvement  of  that  plow,  and  he  manufactured 
the  improved  plow,  and  that  was  not  the  plow  that  the  de- 
fendant itself  was  manufacturing.  He  made  no  agreement 
with  defendant  that  he  should  not  thereafter  invent,  or  that 
he  should  not  have  the  property  in  his  invention.  He  did 
not  convey  to  the  defendai\t  a  right  to  bis  future  inventions, 
exclusively — but  conveyed  only  the  right  to  the  defendant 
to  use  his  inventions  in  their  shop.  They  would  thereby 
acquire  no  right  to  prevent  him  from  using  them  if  the  con- 
tract was  valid ;  nor  could  he  prevent  them,  if  they  had  the 
right  to  use  them,  from  adopting  any  name  or  device  they 
saw  fit. 

In  1887,  having  secured  this  new  intention,  he  com- 
menced the  manufacture  of  plows — possibly  in  violation  of 
the  agreement  that  he  would  not  do  so,  but  he  manufactur- 
ed the  improved  plow,  upon  which  he  had  obtained  a  new 
patent  and  upon  which  he  placed  his  new  trade-mark.  This 
action  is  to  enjoin  the  defendant  from  the  use  of  that  trade- 
mark, and  we  can  discover  no  equitable  reason  why  Burch 
has  not  a  full  right  to  apply  to  a  court  of  equity  to  enjoin 
them  from  the  use  of  this  trade-mark.  It  is  not  an  answer 
to  say  that  he  had  agreed  not  to  manufacture  plows;  he  did 
not  agree  not  to  improve  his  plows  by  new  inventions,  and 
he  bad  not  agreed  that  the   property   in    those    inventions 
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should  pHSS  to  and  be  vested  in  the  Plow  Company.  They 
did  not  acquire  by  this  contract  concerning  this  inveDtion, 
a  right  to  use  Mr.  Burch's  trade-mark.  We  thiok  the  an- 
swer sets  up  a  clear  case  of  infringement  of  this  trade-mark, 
and  therefore  the  injunction  will  be  made  perpetual. 

Almon  Hall,  for  Plain tiflp. 

E,  W.  Tolerton,  for  Defendant. 


(Eighth  Circuit— Cuyahoga  Co., O.  Circuit  Court,  Dec. Term,  1897.) 
Before  Hale,  Marvin  and  Caldwell,  JJ. 

THE  CASE  SCHOOL  OF  APPLIED    SCIENCE   v.    SAMUEL 
K.  GRAY  AND  ECKSTEIN  CASE,  EXECUTORS. 


Legacy—When  interest  on  to  commence-^ 
When  DO  time  is  fixed  in  the  will  for  the  payment  of  a  general 
legacy,  aud  there  are  sufficient  assets  in  the  hands  of  the 
executor  for  the  payment  of  all  debts  and  legacies,  though 
there  is  not  enough  money  on  hand  to  make  all  such  pay- 
ments at  the  expiration  of  one  year  from  the  date  of  the  ex- 
ecutor^s  bond,  such  legacy  bears  interest  from  such  expira- 
tion of  the  year. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Marvin,  J. 

The  Case  School  of  Applied  Sience  v.  Samuel  K.  Gray 
and  Eckstein  Case,  executors  of  the  last  will  aud  testament 
of  Laura  E.  Axtell,  deceased, comes  here  upon  a  petition  in 
error  seeking  to  reverse  the  judgment  of  the  court  of  com- 
mon pleas  of  this  county.  A  suit  was  brought  in  that  court 
by  the  plaintiff  in  error,  a  corporation,  to  recover  a  legacy 
bequeathed  to  it  by  the  testator,  Laura  K.  Axtell. 

This  will  was  admitted  to  probate,  and  on  the  16th  day 
of  August,  1890,  the  defendants  gave  bond«  as  execcutors, 
and  letters  testamentary  were  issued  to  them. 

Two  bequests  were  made  in  the  will  to  the  plaintiff  in 
error  :^one  for  $50,000,  and  another^for  91,000. 
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The  ezecators  filed  an  amended  answer, from  which  it  ap- 
pears that  thongh  the  asseta  of  the  estate  were  sufficient  to 
paj  all  legacies,  there  was  not  sufficient  money  in  the  ex- 
ecutors' hands  to  pay  in  full  until  November  4,  1S95,  when 
a  bequest  to  the  defendants'  testator  under  the  will  of  Levi 
Kerr  was  paid  to  these  executors,  by  the  executors  of  said 
will  of  Kerr;  letters  testamentary  were  issued  on  the  will  of 
Kerr  prior  to  the  death  of  Axtell,  so  that  this  legacy  from 
Kerr  to  Axtell  was  a  part  of  the  estate  of  Axtell  at  the  time 
of  her  death.  It  was  not  in  the  hands  of  the  executors  of 
Axtell  until  the  4th  of  November,  1895,  but  it  was  at  her 
death  a  part  of  her  estate,  and  if  a  proper  inventory  was 
made  of  her  estate  when  the  execuctors  made  their  return 
to  the  probate  court,  that  legacy    was  inventoried. 

On  the  29th  day  of  November,  1890,  the  executors  of 
Axtell  paid  on  this  legacy,  the  sum  of  $22,537.50,  by  sur- 
rendering a  note  held  against  the  plaintiff,  which,  at  that 
date,  amounted  to  that  sum. 

On  the  6th  day  of  February,  1896,  the  executors  paid 
upon  the  legacy,  the  additional  sum  of  120,000.00.  So 
that  in  the  aggregate  there  has  been  paid,  $42,537.50,  on 
the  two  legacies,  they  acrgregating  $51,000.00.  There  re- 
mains, then,  due  upon  the  principal  of  these  two  legacies, 
$8,462.50. 

Some  time  prior  to  the  18th  of  August,  1896,  the  execu- 
tors of  Axtell  filed  their  account  in  the  probate  court,  and 
on  the  date  last  named,  an  order  of  distribution  was  made 
by  such  court — the  order  which  is  provided  by  statute,  that 
the  fund  remaining  in  the  hands  of  the  executors  be  paid 
to  the  parties  entitled  by  law  to  receive  the  same. 

The  case  was  submitted  to  the  court  of  common  pleas  on 
the  pleadings,  showing  substantially  the  facts  above  stated, 
and  that  court  entered  a  judgment  for  the  plaintiff  for 
$8,785.40. 
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The  answer  admitted  that  there  was  dae  to  the  plaintiff 
the  balance  of  the  principal  of  those  two  legacies,  together 
with  interest  from  the  daj  on  which  the  order  of  distribu- 
tion was  made  in  the  probate  court,  the  18th  of  August, 
1896,  and  a  computation  shows  that  the  court  of  common 
pleas  allowed  interest  from  that  date,  and  gave  judgment 
for  the  amount  as  thus  computed. 

The  plaintiff  in  error  complains  that  the  time  from  which 
the  interest  was  computed,  was  wrong;  that  it  should  have 
been  allowed  from  an  earlier  date. 

As  already  said,  letters  testamentary  were  issued  to  these 
defendants  on  the  5th  of  August,  1890,  so  that  more  than 
six  years  elapsed  between  the  time  of  the  issuiag  of  the 
letters  testamentary  and  the  time  of  the  making  of  the  order 
of  distribution;  the  claim  on  the  part  of  the  defendants 
being,  that  the  interest  should  commence  from  the  last 
named  date.  Now,  it  seems  to  us  to  be  settled  that  an  error 
was  committed  in  fixing  the  date  from  which  interest  was 
to  be  computed. 

The  case  of  Webster  v.  The  Bible  Society,  is  a  case  that 
went  to  the  supreme  cocit  from  this  county;  it  is  found  in 
the  50  Ohio  St.,  being  the  first  case  in  the  volume.  The 
question  in  that  caee  was,  whether  the  statute  of  limita- 
tions ran  against  the  payment  of  the  legacy, the  time  having 
been  something  like  forty  years  from  the  probate  of  the  will 
and  the  issuing  of  letters  testamentary,  to  the  time  when 
the  suit  was  brought  for  the  payment  of  the  legacy  by  the 
Bible  Society. 

The  account  was  filed  by  the  executors  of  the  will  of  Mr. 
Weddell  in  the  probate  court  but  a  short  time  before  this 
suit  was  brought,  and  an  order  of  distribution  was  made, 
and  if  the  claim  made  by  the  defendant  here  is  the  law,  it 
would  seem  as  though  that  claim  ought  not  to  have  been  de- 
clared barred  by  the  statute  of  limitations,  because  the 
claim  made  here  is,  that  the  right  of  the    legatee  to  receive 
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payment  of  his  money  is  when  the  probate  court  makes  its 
order  of  distribntion.  Yet  the  language  of  the  judge, 
speaking  for  the  court,  on  page  17,  ia:  *'In  any  view  that 
may  be  taken  of  our  statutes,  the  cause  of  action  accrued 
not  later  than  four  years  from  the  date  of  the  administra- 
tion bond." 

The  court  made  its  order  of  distribution,  as  said  before, 
in  that  case,  not  long  before  that  suit  was  brought;  but  the 
court  held  that  the  action  was  barred  by  the  statute  of  limit- 
ations because  the  legatee  had  the  right  to  the  payment  of  its 
money  either  at  the  end  of  one  year,  or  four  years  from  the 
date  of  the  bond  of  the  executors,  although  no  order  of  dis- 
tribution was  made. 

This  court,  in  the  case  of  Webster  v.  Bible  Society,  held 
that  the  time  when  that  legacy  became  due  was  at  the  end 
of  one  year  from  the  date  of  the  executor's  bond,  and  al- 
though the  case  was  reversed,  the  supreme  court  did  not 
pass  upon  that  question.  There  is  no  intimation,  ««  we 
read  this  case,  that  the  supreme  court  would  have  re- 
versed the  case  upon  that  proposition.  We  have  the  author- 
ity of  this  court  then,  for  saying  that  the  date  from  which 
interest  should  have  been  computed,  is  one  year  after  the 
giving  of  the  bond  by  the  executors. 

A  case  was  cited  on  the  hearing  ]which  we  have  examined, 
from  the  23rd  Bulletin,  page  438.  In  that  case  there  were 
certain  monies  placed  by  will  in  the  hands  of  a  trustee,  and 
the  income  was  to  be  paid  to  a  person  named  in  the  will — the 
widow  of  the  testator;  she  had  an  ante-nuptial  contract,  but 
the  will  provided  that  the  contract  should  be  carried  out. 
The  claim  was  that  the  legatee,  the  widow,  was  entitled  to 
her  legacy  from  the  time  of  the  death  of  the  testator.  And 
Judge  Phillips,  before  whom  the  case  was  heard,  cited 
numerous  authorities,  that  the  interest  would  not  begin  to 
run  until  a  reasonable  time  after  the  death  of  the   testator, 
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although  if  there  was  property  of  the  estate,  thoagh  Dot 
money,  with  which  to  pay  the  bequests  Bometime,  interest 
should  begin  at  the  end  of  one  year;  the  language  used  is 
"'one  year  from  the  death  of  the  testator,*'  although  oar 
supreme  court  has  said  *'one  or  four  years  from  the  date  of 
the  bond,"  without   reference  to  the  death  of  the  testator. 

We  understand  that  the  general  rule  in  America  is  that 
the  legacy  is  payable  if  there  is  money  to  pay  it  one  year 
from  the  date  of  the  bond,  if  there  is  property  sufficient 
to  pay  the  legacy  though  sufficient  money  has  not  yet  been 
realized,  then  the  legacy  will  bear  interest  from  one  year 
after  the  date  of  the  bond.  Rice's  American  Probate  Law 
t&  Practice,  page  373,  under  the  heading  *' Roles  Applicable 
to  Interest,"   uses  this  language: 

''If  a  general  legacy  be  given  with  no  time  of  payment 
fixed,  it  begins  to  draw  interest  one  year  from  the  date  of 
the  letters,    when   it   becomes   due." 

Dayton  on  Surrogates  3d  edition,  pp.  464-5  says: 

''When  no  time  of  payment  is  fixed,  the  executor  is  by 
law  allowed  one  year  from  the  testator's  death  to  ascertain 
and  settle  his  affairs,  at  the  end  of  which  time  the  court, 
for  the  sake  of  general  convenience,  presumes  the  per- 
sonal estate  to  have  been  reduced  into  possession.  Up- 
on that  ground,  interest  is  payable  from  that  time,  un* 
less  some  earlier  period  is  fixed  by  the  will." 

The  same  language  is  used  in  Williams  on  Executors, 
vol.  2,  bottom  page  1424,  and  a  large  number  of  authorities 
are  there  cited  in    support  of  the  proposition. 

Giauque  on  Settlement  of  Decedent's  Estates,  3d  edition, 
page  155,  says:  "As  a  general  rule,  a  legacy  bears  interest 
beginning  one  year  from  testator's  death." 

We  are  cited  to  section  3181,  Revised  Statutes  of  Ohio,  on 
the  matter  of  interest.     That  section  reads: 

"In  cases  other  than  those  provided  for  in  the  two  pre- 
ceding sections"  (and  these  are  provisions  as  to  the  payment 
of  interest  on  judgments  and  bsmds  where  interest  is  named), 
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'"when  money  becomes  due  aDd  payable  upon  any  bond, 
bill,  note,  or  other  instrument  of  writing  hereafter  made  up- 
on any  book  account  or  instrument  hereafter  entered  into, 
and  upon  all  judgments,  decrees  and  orders  of  any  judicial 
tribunal,  for  the  payment  of  money  arising  out  of  a  contract 
made  or  other  transaction  which  hereafter  occurs,  the  cred- 
itor shall  be  entitled  to  interest  at  the  rate  of  six  per  cent, 
per  annum,  and  no  more.*' 

It  is  urged  that  money  cannot  be  due  and  payable 
until  one  is  entitled  to  bring  suit  for  it,  and  that  one  would 
not  be  entitled  to  bring  suit  for  his  legacy  at  the  end  of  one 
year  when  the  estate  is  still  in  the  process  of  settlement.  The 
object  of  this  section  of  the  statute  is  to  prescribe  the  rate 
of  interest  where  there  is  no  contract  as  to  the  rate,  and 
it  may  well  be  doubted  whether^  beyond  fixing  the  rate  of 
interest,  it  has  any  application  to  a  legacy.  There  is  a  pro- 
vision of  the  statute,  however,  (sec.  6128),  that  one  may 
have  a  legacy  paid  before  any  distribution  is  ordered,  by 
giving  a  bond.  And  in  commenting  upon  this  section  the 
supreme  court,  on  page  17  of  50  Ohio  St.,  in  the  case  of 
Webster  et  al.  v.  Bible  Society,  uses  this  language: 

''It  may  be  faiily  inferred  from  the  statute,  that  a 
legatee  may  sue  for  the  payment  of  his  legacy  before  the 
expiration  of  the  four  years;  but  when  be  does,  he  may  be 
compelled  to  give  the  bond  and  security  therein  provided 
for." 

Without  determining  whether  a  suit  could  have  been  main- 
tained for  this  legacy  at  the  end  of  one  year,  the  estate  be- 
ing in  the  situation  it  was,  to-wit,  the  executors  being  with- 
out sufficient  money  to  pay,  but  always  having  more  than 
enough  property,  we  hold  that  the  plaintiff  is  entitled  to 
recover  interest  from  the  expiration  of  one  year  from  the 
date  of  the  bond  of  the'  executors,  and  the  court  below 
having  held  otherwise,  the  case  is  reversed  for  that  error. 

Williamson,  Cashing  &  Glark,  for  Plaintiff  in  Error. 

F.  J.  Jerome,  for  Defendant  in  Error. 
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Before  Cox,  Smith  and  Swing,  J  J. 
ANNA  L.  KINSELLA  v.  E.  L.  DeCAMP. 

Oorreotion  of  erroneous  journal  entries — Power  of  court- 
ly A  court  of  record  has  the  right  at  any  time  to  make  its 
Journal  speak  the  truth— that  is,  to  show  what  the  action  or 
Judgment  of  the  court  really  was ;  and  when  by  mistake, 
fraud  or  otherwise,  there  appears  on  the  Journal  what  pur- 
ports to  be  the  action  of  the  court,  as  that  a  particular  judg- 
ment was  rendered  or  order  made,  when  in  fact  no  such 
Judgment  had  been  rendererd  or  order  made,  the  court  has 
full  power,  at  the  same  or  a  subsequent  term,  on  its  own 
motion,  or  that  of  a  party  in  interest,  to  strike  the  same  from 
the  Journal  or  make  it  conform  to  that  really  made. 

Correction  of  judgment  during  same  term — 
2.  Where  a  Judgment  has  been  rendered  or  an  order  made  at 
one  term  of  the  court,  which  has  been  correctly  entered 
upon  the  Journal,  and  no  motion  for  a  new  trial  has  been 
filed,  but  the  court,  on  reflection  or  otherwise,  becomes  sat- 
isfied that  it  should  not  have  been  made  or  entered,  it  may 
at  the  same  term  of  the  court  be  vacated  by  it,  under  the 
general  power  of  courts  of  general  Jurisdiction  to  control  its 
Judgments  during  the  term  at  which  they  were  rendered.  But 
this  only  applies  to  courts  of  general  Jurisdiction  which  have 
regular  terms. 

Same— Powers  of  probate  eouri  to  modify  or  vacate  its  judgments — 
8.  But  this  rule  does  not  apply  to  courts  of  probate  under  our 
constitution  and  laws.  They  are  "open  at  all  times, '^  and 
no  terms  thereof  are  provided  by  law,  except  by  sec.  6866, 
Rev.  Stat.,  which  gives  to  such  courts  power  in  certain 
oases  to  vacate  or  modify  their  own  judgments  after  the  term 
at  which  they  were  made,  for  which  purpose  it  shall  be  con- 
sidered as  holding  in  each  year,  three  terms  of  four  months 
each.  But  this  has  no  application  to  proceedings  for  the 
settlement  of  the  estates  of  deceased  persons. 

Same— 
4.  On  the  facts  hereinafter  stated  which  show  the  sustaining 
of  exceptions  by  the  probate  court  to  an  account  filed  by  the 
executor  of  the  will  of  a  deceased  person,  and  finding  a 
balance  in  the  hands  of  the  executor  which  he  is  ordered  to 
distribute,  and  which  order  was  correctly  entered  upon  the 
journal  of  said  court,  such  court  had  no  power  thereafter 
to    enter   another   order   vacating  the    same,  though    such 
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last  entry  recites  that  the  first  was « made  "  under  a  mis- 
apprehension of  fact  and  by  inadvertanoe;"  and  saoh  ac- 
tion was  a  naility.  And  where,  before  such  last  action,  » 
suit  had  been  brought  upon  the  bond  of  said  executor, based 
on  the  refusal  to  distribute  the  estate  in  accordance  with  the 
first  Judgment,  the  fact  that  such  first  ludsrment  was  so  at- 
tempted to  be  set  aside,  or  that  the  plain tifl^appealed^from 
the  last  judgment,  is  not  a  bar  of  the  plaintiff's  rignc  «>  lo- 
cover. 


Error  to  the  Court  of  Oommon  Pleas  of  Hamilton  county. 

Smith,  J. 

In  this  proceeding  in  error  the  plaintiff  seeks  the  reversal 
of  a  judgment  rendered  in  favor  of  the  defendants,  in  an 
action  brought  by  the  former  against  the  latter. 

On  the  trial  in  the  court  of  common  pleas,  a  finding  of 
facts  and  of  law  was  made,  and  the  question  submitted  is, 
whether  the  facts  found  warranted  the  judgment  as  rendered. 

In  brief,  the  facts  found  were  as  follows:  E.  L.  DeCamp 
was  the  executor  of  the  will  of  Wm.  0.  Kinsella,  deceased, 
and  on  January  15,  1894,  on  the  settlement  of  the  final  ac- 
count of  said  executor,  the  plaintiff  having  filed  exceptions 
thereto,  the  probate  court  of  this  county  heard  such  excep- 
tions, and  an  entry  was  made  by  such  court,  finding  that  on 
the  settlement  of  said  account,  there  was  a  balance  in  the 
hands  of  said  executor,  due  the  estate  of  Kinsella,  less  the 
costs  of  conrt,of  S932. 21, which  he  was  ordered  to  distribute 
according  to  law  and  the  will  of  the  testator.  - 

That  on  the  16th  of  February,  1894,  the  plaintiff,  the 
sole  legatee  under  the  will  of  Kinsella,  and  entitled  to  any 
balance  in  the  hands  of  the  executor,  demanded  payment  of 
said  sum  of  $938. 21. of  DeCamp,  which  was  refused,  and  on 
March  3,  1894,  this  action  was  brought  on  the  bond  given 
by  DeCamp  as  executor,  against  him  and  his  sureties  to  re- 
cover said  amount  so  found  due. 

That  on  April  30,  1894,  an  entry  was  made  by  tbe  pro- 
bate court  as  follows: 


^   I 
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''On  motion  of  Elizabeth  L.  DeCamp,  executrix  herein, 
made  in  open  court  in  the  presence  of  connsel  for  Anna  L. 
Einaella,  and  it  appearing  to  the  conrt  that  the  order  of  the 
15th  day  of  January,  A.  D.  1894,  was  made  under  a  mia- 
apprehension  of  fact  and  by  inadvertence,  it  is  hereby  or- 
dered that  said  entry  be,  and  the  same  ie  vacated  and  held 
for  naught.  And  the  exceptions  of  Anna  L.  Einsella  to  the 
final  account  of  said  executor,  are  hereby  continued  for  the 
further  consideration  of  the  court,  to  all  of  which  said  Anna 
L.  Einsella,  by  her  counsel  excepts." 

And  afterwards, on  February  7,  1896,  an  entry  was  made 
by  said  court  in  said  proceedings,  overruling  the  excep- 
tions to  the  account.  To  this  Anna  L.  Einsella  excepted 
and  gave  notice  of  appeal,  and  afterwards  gave  the  bond 
and  perfected  her  appeal  to  the  common  pleas,  which  is 
still  pending  therein.  As  a  conclusion  of  law  the  court  of 
common  pleas  held  that  plaintiff  could  not  maintain  this 
action  and  dismissed  the  same  at  her  costs.  Was  this 
action  of  the  court  right? 

The  only  defense  interposed  to  the  action  (except  the  de- 
nial of  a  demand  on  the  executor  for  payment)  was,' 'that 
on  the  30th  day  of  April,  1894,  the  order  of  the  probate 
court  of  Hamilton  county,  set  forth  in  the  petition,  was 
vacated  and  set  aside  by  said  court."  It  is  said  however, 
by  counsel,  that  the  ground  upon  which  the  court  of  com- 
mon pleas  decided  the  case  against  the  plaintiff  was,  that  if 
it  should  be  conceded  that  the  probate  court  had  no  power 
to  vacate  the  judgment  as  was  done, or  attempted,  by  the  en- 
try of  April  30,  1894,  yet  the  plaintiff  in  error  waived  her 
right  to  object  thereto  by  appealing  from  the  decision  af. 
terwards  made  by  the  probate  court,  on  the  questions  raised 
by  the  same  exceptions  to  the  account  of  the  executor.  So 
that,  on  the  pleadings  in  the  case  and  the  finding  of  facts 
made  by  the  court  of  common  pleas,  two  questions  are  pre- 
sented and  have  been  argued,  viz:  lat.  Whether  the  pro- 
bate court  had    any    right  or   authority  at  the    time  it    at- 
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tempted  to  do  so,  (April  SO,  1894),  to  vacate  the  order  or 
jadgment  entered  Janj.  16,  1894,  finding  the  balanoe 
then  in  the  hands  of  the  executor, and  ordering  its  distribn- 
tion;  and  if  not,  whether  each  action  was  void  or  simply 
erroneous.  And  2d,  if  the  court  had  not  such  right,  and  the 
action  was  void,  whether  the  subsequent  conduct  of  the 
plaintiff  so  waived  it,  as  to  put  it  out  of  her  power  in  this 
action  to  claim  that  it  was  void. 

In  the  first  place,  we  may  say  that  we  recognize  to  the  full- 
est extent  the  right  of  any  court  at  any  time  to  make  its 
journal  or  record  speak  the  truth — that  is,  to  show  what 
the  realaction  of  the  court  was.  For  instance,if  by  mistake 
or  fraud  there  appears  on  its  journal  what  purports  to  be 
the  action  of  the  court,  as  that  a  particular  judgment  was 
rendered,  or  order  made,  when  in  fact  no  such  judgment  or 
order  bad  been  rendered  or  made,  the  court  has  full  power  to 
erase  such  pretended  order  or  judgment  from  th3  journal, or 
by  proper  entry  thereon,  to  vacate  the  same  and  hold  it  for 
naught,  on  its  own  motion,  or  that  of  a  party  in  interest, 
— and  in  our  judgment,  though  such  action  is  not  had  at  the 
term  at  which  the  entry  of  the  vacated  order  appears  to 
have  been  made.  Or, if  by  reason  of  a  clerical  error,  or  by 
mistake  or  wrongful  conduct  of  any  one,  the  real  judgment 
of  the  court  as  rendered  or  announced  is  not  correctly 
placed  upon  its  journal,  the  court,  certainly  during  the 
same  term,  and  probably  at  a  subsequent  term,  if  a  court  of 
general  jurisdiction^having  stated  terms,  is  authorized  to 
correct  the  same  and  make  it  speak  the  truth — without  re- 
sort to  the  proceedings  warranted  by  sec.  5354  and  post,  of 
the  Aevised  Statutes.  Whether,  if  a  certain  specified  judg- 
ment has  been  announced  by  a  court,  and  that  judgment 
has  been  correctly  entered  upon  the  journal  of  the  court, and 
no  motion  for  a  new  trial  had  been  interposed  as  provided 
for  by  law,  hut  the  court  subsequently,  on  reflection  it  may 
be,  becomes  convinced  that   the  decision  so   rendered  and 
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entered  was  wrong,  may  at  the  same  term  of  the  coart  at 
which  each  judgment  was  entered  vacate  the  same,  is  a 
qaeatioQ  as  to  which  we  have  doubt,  but  are  of  the  opinion 
that  the  law  does  confer  such  discretion  and  power.  But  if 
it  does,  we  think  it  applies  to  courts  of  general  jurisdiction 
and  which  have  regular  terms  onlj. 

But  so  far  as  we  can  see,  courts  of  probate  under  our  con- 
stitution and  laws  are  not  of  this  character.  It  is  in  the 
language  of  the  constitution,  ''open  at  all  times*',  and  so 
far  as  we  are  advised, no  terms  of  said  court  are  provided  for 
by  law,  except  by  sec.  5355,  which  gives  to  such  court 
power  in  certain  cases  to  vacate  or  modify  its  own  judgments 
after  the  term  at  which  they  were  made,  and  in  estimating 
time  that  such  court  shall  for  that  purpose  be  considered  as 
holding  in  each  year  three  terms  of  four  months  each,  the 
first  commencing  on  the  first  of  January  of  each  year;  and 
by  sec.  6468,  which  provides  that  in  the  exercise  of  crim- 
inal jurisdiction  it  shall  be  considered  as  holding  monthly 
terms,  commencing  on  the  first  Monday  of  each  month. 

But  as  we  understand  it,  it  has  been  expressly  held  by 
the  supreme  court  in  26  Ohio  St.,  357,  that  the  provision 
made  by  sec.  5365  as  to  terms  of  said  court  have  no  applica- 
tion whatever  to  proceedings  for  the  settlement  of  the  es- 
tates of  deceased  persons,  and  the  remedies  pointed  out  for 
the  correction  of  the  accounts  of  executors  and  administra- 
tors by  other  statutes  than  5354  and  post,  must  be  pursued. 
This  case  is  important  as  holding  that  in  such  cases  as  the 
settlement  of  such  accounts  there  are  no  terms  of  the  pro- 
bate court. 

We  are  led  to  the  conclusion  then,  that  where  in  the  set- 
tlement of  an  account  of  that  kind,  and  where,  as  in  this  case, 
there  were  exceptions  to  the  account  of  the  executor,  and  a 
decision  is  made  by  the  court,  and  that  decision  is  properly 
entered  upon  the  journal  or  record  of  the  probate  court,  it 
is  final    unless  reviewed  or  changed  in    some    manner   pro- 
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vided  for  by  the  law  regulating  the  Bettlement  of  estates  of 
deceased  persons — and  that  the  probate  court  in  sach  case 
has  not  the  right  to  vacate  such  order  or  judgment  otherwise, 
and  that  an  order  made  long  after  the  entry  of  the  original 
judgment,  as  was  done  in  this  case,  was  a  nullity,  and  the 
original  order  stands  in  full  force.  If,  however, no  such  judg- 
ment as  that  of  Jany.  15,  J  894,  was  ever  rendered  by  che 
probate  court,and  the  same  was  without  the  authority  of  the 
oourt  placed  on  the  journals  thereof,  '*  under  a  misapprehen- 
sion of  fact,  and  by  inadvertence, ' '  as  before  stated,  the 
•court  had  the  right, on  discovering  the  fact,  to  strike  it  out 
and  hold  it  for  naught. 

The  question  for  decision  in  this  case,  is  what   does   the 
record  show  as  to  this. 

In  the  first  place,  the  petition  avers  that  on    the    15th  of 

January,  1894,  it  was  found,  adjudged  and   considered    by 

the  court,  that  there  remained  in  the  hands  of  said  DeOamp, 

upon  the  settlement  of  his  said  account,"  the   said    balance 

found  to  be  in  his  hands  (1938.21),  which  he  was  ordered  to 

pay  over  and  distribute  according  to  law.     The    answer   of 

the  defendant  expressly  admitted  that  the  order    was   made 

by  the  court  as  alleged  in  the  petition — so    that    there   was 

no  controversy  or  issue  made  in  the  pleadings  as  to  this. 

The  court  at  the  trial  also  found  that  on  the  15th  of  Jan- 

■I, 

uary,  1894,  an  entry  was  made  by  the  probate  court  as  set 
out  in  the  finding  of  facts.  So  that  it  seems  clear  that  the 
judgment  so  entered  at  that  time  was  the  judgment  of  the 
court  and  was  entered  by  the  court  as  made  by  the  court. 
If  this  be  so,  it  would  seem  that  the  case  would  be  brought 
within  the  doctrine  hereinbefore  stated,  and  that  the  pro- 
bate court  had  no  right  to  vacate  it  as  wa^  attempted  to  be 
done  by  the  entry  of  April  30,  1894,  notwithstanding  the 
statement  therein  that  it  (the  order  of  Jany.  16,  1894)  ''was 
made  under  a  misapprehension  of  fact  and  by  inadvert- 
ence".    Those  words  might  well  mean  that  the  court  on  re- 
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flection  had  become  convinced  that  the  decision  before  made- 
and  placed  upon  its  jonrnal  was  contrary  to  the  evidence 
sabmitted,  and  therefore  was  made  by  inadvertence.  If^the 
court  had  a  right  to  do  this  when  it  did,  and  as  it  did,  it 
wonld  have  the  right  to  do  it  ten  years  after  that  time, 
which  would  be  contrary  to  settled  and  acknowledged  prin- 
ciples of  law,  and  could  not  be  properly  done  by  any  coort 
of  general  or  special  jurisdiction  without  express  authority 
to  do  it    conferred  by  the  statute. 

If  the  action  of  the  court  on  April  30,  1894,  vacating  the 
judgment  of  January  15, 1894, was  invalid  and  void,  as  we 
feel  compelled  to  hold  it  was,  on  the  record  before  us,  the 
original  judgment  remained  in  full  force  and  effect,and  the 
fact  that  the  probate  court  afterwards  proceeded  to  re-hear 
the  matter  and  render  a  different  judgment,  and  that  the 
plaintiff  in  error  took  an  appeal  therefrom, did  not  in  any  way 
affect  the  first  judgment,  or  operate  to  waive  the  right  of 
such  plaintiff  to  show  in  this  action  that  the  original  judg- 
ment stood  in  full  force. 

The  judgment  of  the  court  of  common  pleas  will  therefore 
be  reversed.      But  instead  of  rendering  a  judgment  on    the 
finding  of  fact  in  favor    of   the    plaintiff,    for    the   amount 
sued  for,  as  we  perhaps  might  do,  we  have  thought  it  best, 
in  view  of  the  doubt  that  may  possibly  exist  as  to  the  ground 
upon  which  the  probate  court  acted  in  making    the  entry  of 
April  30,  1894,  to  remand  the  case  for  a  new  trial,  if  de- 
sired by  the  defendant  in  error,  or  for  such  other    proceed- 
ings as  may  be  warranted  by  law.     In    the    event   of  sncb 
new  trial,  it  can  doubtless  be  shown,  what  was    the  ground 
upon  which  the  probate  court  acted,  and   whether,  in    view 
of  the  law  as  we  hold  it  to  be,  such  action  was  valid  or  void. 

F,  F.  Oldham,  for  Plaintiff  in  Error. 

Robert  Raniftey,  for  Defendant  in  Error. 
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Before  Hale,  Marvin  and   CaldweU,  JJ. 

OBANSON  MOSBY  v.  THE  CLEVELAND    STREET    BAIL- 
WAY    COMPANY. 


Claim  for  personal  it^uries — Settlement  only  to   be   set   aside  for 
fraud— 

Settlement  of  a  claim  for  and  a  cause  pending  to  recover  dam- 
ages for  personal  injuries  will  not  be  set  aside  unless  there 
is  clear  evidence  of  fraud  and  undue  influence. 

Same— What  will  not  he  considered  fraud — 
That  the  injured  person  bad  not  fully  recovered,  could    neither 
read  nor  write,  and  his  attorneys  were  not  present  and  had 
no  knowledge  of  the   settlement,  will   not   be   sufficient   to 
warrant  the  setting  aside  of  such  settlement. 

(Decided  February  26,  1898.) 


Appeal  from  the  Court  of  Common  Pleas  of  Cuyahoga 
county. 

Caldwell,  J. 

This  is  the  case  of  Granson  Mosby  against  The  Cleveland 
City  Railway  Company,  a  corporation. 

The  plainti£P  in  this  case,  Graoson  Mosby,  was  engaged 
in  trucking  about  the  city;  he  had  a  horse  and  a  wagon  and 
did  trucking  around  the  city,  hauling  ashee  and  anything 
be  could  find  to  do;  he  was  upon  the  track  one  day,  and  a 
motor  of  the  defendant  railway  company  came  in  contact 
with  his  wagon  and  broke  it  up  considerably,  and  injured 
his  horse  so  that  it  died,  and  he  was  thrown  to  the  pave- 
ment and  pretty  seriously  hurt;  he  was  taken  to  the  hospit- 
al and  treated  by  the  physicians  of  the  Cleveland  Street 
Railway  Company.  After  he  had  been  there  over  a  month 
and  was  somewhat  improving,  the  agent  of  the  street  rail- 
way company  went  to  see  him,  and  between  them  they  be- 
gan to  talk  about  a  settlement  of  the  claim — Mosby  had 
then  brought  his  suit.  This  talk  resulted  in  a  proposition  on 
his  part,  and  not  exactly  a  proposition  on  the   part   of   the 
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agent  but  a  suggeation  of  what  he  wonld  try  to  get  the  rail- 
way company  to  do,  which  was  a  settlement  of  S500.00.  A 
day  or  two  after  that,  the  agent  appeared  at  the  hospital 
again,  and  the  arrangemeunt  was  completed,  the  writings 
properly  drawn  and  receipted,  and  the  paper  signed  which 
authorized  the  railway  company  to  have  the  case  dismissed 
in  the  common  pleas  court,  which  has    been  done. 

This  action  was  then  brought.  Mosby,  it  seems,  was  after- 
wards dissatisfied  in  regard  to  the  settlement  he  had  made, 
and  this  action  was  brought  to  set  aside  the  dismissal  of 
that  case  and  to  set  aside  the  settlement.  The  money  was 
not  tendered  back,  nor  paid  back.  Perhaps  that  would  not 
make  much  difference.  !Now,  there  is  no  evidence  that  the 
railway  company  in  any  way  acted  fraudulently  in  making 
this  contract  with  Mosby,  nor  is  there  evidence  that  it  took 
any  undue  advantage  of  him.  There  is  something  said 
about  his  condition.  But  the  evidence  does  not  show  that 
his  condition  was  such  but  that  he  could  make  a  contract  at 
that  time.  And  there  is  considerable  said  about  bis  attor- 
neys not  knowing  about  it.  There  is  some  evidence  going 
to  show  that  Mosby  did  not  want  his  attorneys  to  know  it, 
and  the  court  is  very  well  aware,  just  as  all  attorneys  are, 
that  a  client  sometimes  does  not  care  to  have  them  know 
that  he  is  acting  in  his  own  behalf,  and  his  attorneys  say 
this  was  the  case  here;  it  is  evident  in  this  case  that  their 
client  was  not  going  to  share  with  his  attorneys;  there  is 
something  in  that;  very  likely  there  was;  anyway  it  is  said 
that  Mosby  was  a  colored  man  who  could  neither  read  nor 
write,  and  was  very  ignorant  of  the  methods  or  proceedings 
of  this  kind, and  it  was  undue  advantage  to  settle  with  him  in 
the  absence  of  his  attorneys  and  without  their  knowledge. 

That  is  really  the  only  claim  that  is  made  here;  but  it 
would  seem  to  us  a  bad  precedent  to  establish,  that  an  ig- 
norant man,  merely  because  he  has  not  an  attorney  when 
he  makes  a  contract,  and  becuuse  he  can    neither    read    nor 
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write,  and  no  advantage  taken  of  bim  in  any  way  or  man- 
ner, may  avoid  bis  contract — it  aeems  to  as  it  would  be  a 
bad  precedent  to  hold  that  in  a  case  of  that  kind  the  con- 
tract sbonld  be  set  aside.  It  would  lead  to  quite  an  up- 
heaval of  contract  relations.  It  is  too  radical  a  ground  to 
take.     We  can  not  do  it. 

We  do  not  know  anything  about  the  circumstances — 
whether  Mosby  could  ever  have  recovered  a  cent  or  not; 
but  it  would  seem  that  if  he  had  a  clear  case  against  the 
railway  company,  he  had  settled  for  a  pretty  small  amount 
according  to  the  way  those  things  usually  go.  But  Mosby 
knew  the  circumstances.  The  agent  talked  over  with  him 
how  this  accident  occurred,  who  was  to  blame,  and  whether 
he  could  recover  or  not.  And  it  would  seem  to  us  from 
the  talk  that  took  place  there  between  him  and  the  agent 
that  the  agent  did  not  mislead  him  at  all,  did  not  under- 
take to  palm  ofiF  upon  him  any  theory  that  it  was  entirely 
certain  that  he  might  recover  or  might  not;  that  there 
would  be  a  conflict  in  the  evidence. 

We  can  not  say  that  there  was  any  such  advantage  taken 
of  him  in  his  settlement  that  would  lead  to  his  being  allow- 
ed to  withdraw  from  his  contract. 

We  allow  a  judgment  in  favor  of  the  defendant,  and  the 
petition  of  the  plaintiff  is  dismissed. 

Hesaenmueller  &  Bemis,  for  Plaintiff. 

Squire^  Sanders  &  Dempsey,  for  Defendant. 
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(Second Cirouit— Franklin  Co.O.Cirouit Court— Jan.  Term,  1896.) 
Before  Shearer,  C.  J.,  and  Summers  and    Wilson,  JJ. 

OHIO     ex     rel.    DeWITT    C.    JONES    v.    GEO.    BELLOWS 

et  al. 

Section  122U  Revised  Statutes,  construed — 

1.  The  word  *'found*^  in  this  section  is  jurisdictional, and  meant 

being  present  in  the  county. 
"Violence^'  means  the  unlawful  use  of  physical  force   or   other 
agency  to  cause  death.  It  does  not  include  mere  accident  or 
casualty. 

Corotier — When  to  hold  inquest^ 

2.  The    coroner  Is  authorized  and  required  to   hold   an   inquest 

upon  a  dead  body  lying  in  his  county,  when  he  knows,  or 
has  reapon  to  suppose,  the  death  was  caused  by  unlawful 
means. 

Appeal  from  the']Oourt  of  Common  Pleas  of  Franklin 
county. 

Sheaber,  C.  J. 

This  is  an  action  prosecuted  by  the  state  of  Ohio,  upon 
the  relation  of  DeWitt  C.  Jones,  a  tax  payer,  against  the 
board  of  county  commisBioDerB,  the  auditor,  the  treasurer 
and  the  coroner  of  Franklin  county  to  enjoin  the  allowance 
and  payment  out  of  the  treasury  of  said  county  of  certain  fees 
and  charges  of  said  coroner  for  his  official  services  in  and 
about  an  inquest  held  upon  the  dead  body  of  one  Richard 
Olaprood,  who  came  to  his  death  on  the  5th  of  September, 
1897,  in  a  street  fight  with  cue  George  Robinson,  in  the 
presence  of  a  large  number  of  spectators. 

Substantially,  the  grounds  upon  which  the  injunction  is 
demanded  are  that  the  inquest  was  unwarranted  and  illegal 
because  the  body  of  Olaprood  was  not  ''found"  under  cir- 
cumstances creating  doubt  or  uncertainty  as  to  whether  he 
came  to  his  death  by  violence,  nor  as  to  how  or  by  what 
means  or  by  whose  hand  he  came  to  his  death;  thai  said 
killing  was  not  a  case  which,  within  section  1221,  Revised 
Statutes,  authorized  an  inquest;  that  such   inquest  was  an- 
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aeeesBary  and  ineflFectaal  for  anj  purpose  contemplated  bj 
law,  and  a  wanton  asaamption  of  power  bj  the  coroner  in 
•order  to  obtain  money  from  the  count;  treasary  in  fraud  of 
the  rights  of  the  relator  and  of  the  public. 

The  defendants,  by  their  answer, assert  the  legality  of  the 
•action  of  the  coroner,  and  aver  that  at  the  time  of  the  kill- 
ing of  Olaprood  he,  the  coroner,  was  absent  from  the  city 
-of  Oolnmbus  on  oflScial  business;  that  upon  his  return  he 
was  informed  of  the  killing  and  went  to  the  place  where  the 
homicide  occurred,  and  learned  that  the  body  had  been  re- 
moved to  the  morgue;  that  he  repaired  to  the  morgue  and 
found  the  dead  body  which  boie  evidence  of  having  come 
to  its  death  by  violence.  Meantime  the  witnesses  of  the  kill- 
ing  had  dispersed  and  gone;  that  he  thereupon  caused  sub- 
poenas for  witnesses  to  be  issued,  and  held  an  inquest,  and 
filed  his  report  as  required  by  law. 

Defendants  further  allege  that  the  condition  of  the  body, 
and  the  facts  surrounding  the  death,  were  such  that  the 
•ends  of  justice  required  that  an  inquest  be  held  for  the  pur- 
pose of  determining  the  cause  of  the  death  of  the  deceased, 
4IS  well  as  the  manner  in  which  the  violence  was  inflicted 
and  the  person  or  persons  by  whom  the  death  was  caused; 
and  that  defendants  in  all  things  in  the  premises  acted  in 
good  faith;  that  the  fees  charged  are  reasonable  and  in  ac- 
cordance with  the  statute, 

It  is  further  alleged  that  said  coroner  had  no  knowledge 
•or  information  as  to  the  cause  of  said  death  except  as  he 
-derived  it  from  said  inquest. 

The  averments  of  the  answer  above  recited  are  contro- 
Terted  by  the  reply. 

The  court  below  granted  a  perpetual  injunction.  The 
•defendants  appeal,  and  the  cau^e  is  submitted  to  us  upon 
the  pleadings  and  certain  afBdavits  and  other  documents 
<«0D8titnting  part  of  the  report  of  the  inquest. 

The  facta  as  disclosed  by  the  evidence  are  that  on  Sunday 
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the  5th  of  September,  1897,  one  George  Robinson  and 
Hicbard  Olaprood  engaged  in  a  fight  in  Court  Alley  in  the 
city  of  Oolumbas,  and  Olaprood  was  fatally  stabbed  by 
Bobinson,  dying  instantly.  Quite  a  large  number  of  people 
were  present  daring  the  broil  and  saw  Olaprood  fall  dead. 
Shortly  after  the  killing  the  police  appeared,  arrested 
Robinson,  and  took  him  to  the  city  prison  and  the  dead 
body  to  the  morgue. 

Later  in  the  day  the  coroner,  who  had  been  absent  from 
the  city,  returned  and  was  told  that  a^man  had  been  killed 
in  Oourt  Alley.  He  went  to  the  place  and  found  the  body 
had  been  removed  and  Hobinson  arrested.  He  then  went 
to  the  morgue,  viewed  the  body  which  showed  evidence  of 
death  by  violence,  caused  a  post-mortem  examination  to  be 
made,  and  held  an  inquest.  A  large  number  of  witnesses 
were  examined,  and  it  was  found  that  the  cause  of  the 
death  was  a  stab  in  the  heart  inflicted  by  Robinson. 

It  is  contended  on  behalf  of  the  relator  that  the  facts 
stated  did  not  authorize  the  coroner  to  holdan  inqnest;  that 
the  holding  of  the  inquest  was  an  abuse  of  power,  and  that 
the  payment  of  fees  therefor  would-be  a  fraud  upon  the  re- 
lator and  the  public. 

To  resolve  this  question  requires  a  construction  of  section 
1221,  Revised  Statutes,  which  provides  that  "'when  infor- 
mation is  given  to  any  coroner,  that  (he  body  of  a  person 
whose  death  is  supposed  to  have  been  caused  by  violence, 
has  been  found  within  his  county,  he  shall  appear  forthwith 
at  the  place  where  such  body  is,  shall  issue  subpoenas  for 
such  witnesses  as  he  deems  necessary,  and  administer  to 
them  the  usual  oath,  and  proceed  to  inquire  how  the  de- 
ceased came  to  his  death;  if  by  violence  from  any  other 
person  or  persons,  by  whom,  whether  as  principals  or  ac- 
cessories before  or  after  the  fact,  together  with  all  the  cir- 
cumstances relating  thereto"  etc.  This  section  further  pro- 
vides^that  the  testimony  shall  be  reduced  to   writing,    sab- 
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scribed  bj  the  witnesseajand  with  the  Onding,  etc.  returned 
to  the  cleik  of  the  court  of  common  pleas.  Tbatthecoron- 
er,if  be  deems  necessary,  sball  bold  tbe  witneases  to  bail  for 
tbeir  appearance  at  tbe  court  of  common  pleas,  or,  in  de- 
fault  of  bail,  commit  tbem  to  jail. 

Bj  section  122?  be  is  required  to  arrest  tbe  party  found 
to  bave  caused  tbe  deatb,  if  present,  or  if  not  present,  to 
inform  a  justice  of  tbe  peace  and  tbe  prosecuting  attorney 
of  tbe  facts  found,  in  order  tbat  tbe  slayer  may  be  dealt 
witb  immediately  according  to  law, 

Tbe  coronial  oflSoe  is  of  ancient  origin,  and  its  duties, 
wbile  tbey  bave  undergone  some  cbanges,  are  substantially 
tbe  same  as  tbey  were  under  tbe  Englisb  common  law. 
Tbese  duties  are  in  many  respects  judicial,  and  tbeir  exer- 
cise, except  in  case  of  gross  abuae,  sbould  not  be  inter- 
fered witb. 

Of  course,  it  is  not  in  every  case  of  deatb  from  unknown 
causes  tbat  tbe  coroner  would  be  authorized  to  bold  an  in- 
quest; but  if  be  knowSfOr  bas  reasonable  ground  to  believe, 
tbe  deatb  was  tbe  result  of  violence,  or  unlawful  means,  tbe 
coroner  not  only  may,  but  is  required  to,  bold  an  inquest. 
Violence,  in  tbe  sense  used  in  tbe  statute,  means  force  un- 
lawfully exercised,  as  distinguished  from  mere  accident  or 
casualty.  See  Anderson's  Law  Die.  1091.  Also  Lancas- 
ter Oo.  v.  Holyoke,  21  L.  B.  A.,  394  and  notes. 

Tbe  report  of  Muzzy  v.  Tbe  Commissioners  of  Hamilton 
Co.,  2  West.  Law  Jour.,  426,  cited  by  counsel  for  tbe 
relator,  is  not  oflScial.  It  is  a  mere ''editorial  note." 
And  we  are  not  inclined,  for  reasons  stated  further  on, 
to  9ccept  the  editorial  opinion  of  what  tbe  court  in  fact 
decided.  It  may  be  tbat  tbe  coroner  ''has  no  power  to 
hold  an  inquest  except  in  cases  where  the  cause  of  tbe  death 
is  unknown";  but  such  holding,  it  seems  to  us,  ignores    a 

[OOPTBXORT,  1896  BT  CARL  O.  JAHK.  ] 
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very  importaDt  daty  imposed  upon  the  coroner  aside 
from  determining  the  cause  of  the  death,  namely,  the 
securing  and  preservation  of  the  evidence  of  the  crime  while 
the  facts  are  recent  and  the  circumstances  unchanged;  also 
the  securing  of  the  attendance  of  witnessses  before  the  grand 
jury.  These  duties  are  specially  enjoined  by  law  upon  the 
coroner,  and,  if  omitted,  in  many  cases  the  state  would  be 
unable  successfully  to  prosecute  the  guilty  party. 

It  was  said  by  Mercur,  J.  in  Lancaster  Go.  v.  Mishler, 
100  Pa.  St., 627,  ''that  the  duty  of  a  coroner  to  hold  an  in- 
quest rests  on  sound  reason— -on  that  reason  which  is  the 
life  of  the  law.  It  is  not  a  power  to  be  exercised  capric- 
iously and  arbitrarily  and  against  all  reason.  The  object 
of  the  inquest  is  to  seek  information  and  obtain  and  secure 
evidence  in  case  of  death  by  violence  or  other  undue  means.  | 

If  there  be  reasonable  ground  to  suppose  it  to  be  so  caused, 
it  becomes  the  duty  of  the  coroner  to  act.  If  there  be  no 
reasonable  ground  to  suspect  that  the  death  was  not  a  nat- 
ural one,  it  is  a  perversion  of  the  whole  spirit  of  the  law  to 
compel  the  county  to  pay  him  for  such  services." 

In  that  case  the  deceased  died  at  an  advanced  age,  at 
home,  surrounded  by  his  family  and  having  been  attended 
during  his  illness  by  a  regular  practicing  physician;  his 
death  was  natural,  and  there  was  nothing  suspicious,  sudden 
or  extraordinary  about  it. 

We  are,  therefore,  of  opinion  that  where  a  person  has 
come  to  his  death  by  violence,  as  hereinbefore  defined, 
whether  in  the  presence  of  third  persons  or  not,  it  is  the 
duty  of  the  coroner  to  hold  an  inquest,  not  only  to  ascer- 
tain the  cause  of  the  death,  but  whether  a  crime  has  been 
committed,  who  the  perpetrator  is,  and  to  secure  and  pre- 
serve the  evidence  to  the  end  that  justice  may  not  be  de- 
feated. 

The  word  '^supposed*'  in  the  statute  does  not  neces- 
sarily imply  doubt,  uncertainty  or  ignorance  of   the   cause 
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of  the  death.  It  ia  broad  enough  to  inclade  both  saspicion 
and  knowledge.  If  the  coroner  either  knows  or  anspectb 
the  death  to  have  been  by  violence,  he  may  act. 

We  are  not^impreesed  with  the  contention  that  the  word 
"fonnd/^  as  used  in  sec.  1221,  is  to  be  understood  in  the  re- 
stricted sense^of,**  discovered",  or  **found  by  accident  or 
search,"  bat  rather^in  the  broader  sense  of  being  present 
within  the  coroner's  jurisdiction. 

A  dead  body^may^be  discovered  within  the  county  by  ac- 
cident, its  existence^not  previously  having  been  suspected; 
it  may  be  discovered  by  search — its  existence  being  known, 
but  its  whereabouts  unknown;  it  may  have  been  struck  dead, 
as  in  this  case,  in  the  presence  of  a  multitude,  and  the  as- 
sailant may  be  known.  In  all  suqh  cases,  the  body  is 
*'found".  In'Jllinois  *'found"  is  treated  as  synonymous 
with  "lying".'  Rev   St.  Ills.,  1883. 

A  person  may"die  in  his  own  home,  surrounded  by  his 
friends,  and  under^ciicumstances  which  indicate  a  natural 
death.  He  is'[buried  in  the  public  cemetery  on  the  family 
lot,  and  his  grave  is  marked  with  bis  name  and  the  date  of 
his  death.  Subsequently  circumstances  may  give  rise  to  the 
suspicion  of  poisoning,  or  other  foul  play,  as  the  cause  of  his 
death.  Can"the]'coroner  exhume  the  body  and  hold  an  in- 
quest thereon?  The[answer  is  **No",  if  the  contention  of 
the  relator  is  sound;  for  the  body  is  not  '"found".  Its  ex- 
istence and  whereabouts  are  known;  it  died  in  the  presence 
of  friends,  and  was^baried  by  them,  and  the  cause  of  the 
death  was  supposed  to|^be  "known".  But  will  it  be  claimed 
that  under  the  circumstances  just  stated  the  coroner  could 
not  lawfully][hold  an  inquest?  It  will  not  do  to  say  that  be 
is  without  power" to'act  unless  the  dead  body  is  ** found"  in 
the  sense  insisted^upon^by  the  relator.  That  is  not  the  test; 
neither  would  the*ends  of  justice  be  subserved  by  such  in- 
terpretation of  the  statute.  If  knowledge  comes  to  the 
coroner  that'^there  is  a  dead   body   within  his  jurisdiction 
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wbiob  there  is  reaBon  to  believe  came  to  its  death  bj  vio- 
lence, as  distingaished  from  mere  accident  or  casnalty,  he 
is  authorized  to  hold  an  inquest  thereon,  not  onlj  for  the 
purpose  of  determining  the  cause  of  death,  but  to  discover 
the  guilty  party,  if  any,  and  to  ascertain  and  preserve  the 
evidence,  and  to  take  the  steps  pointed  out  by  the  law  to 
secure  the  attendance  of  the  witnesses  in  court. 

The  coroner  must  act  in  good  faith — not  capriciously  or 
arbitrarily.  He  may  not  act  where  there  is  no  ground  to 
suspect  violence  was  the  cause  of  the  death. 

We  find  no  cause  to  doubt  the  good  faith  of  the  coroner 
in  this  case,  and  think  his  action  not  only  was  justified  by 
the  circumstances,  but  was  required  by  the  law. 

Injunction  dissolved,'  and  petition  dismissed. 

Mr,  Dillon^  and  George  Janes,  for  Relator. 

Dyer  &  Williams,  for  Defendants. 


(First  Circuit— Hamilton  Co., O., Circuit  Court— Nov. Term,  18»7. ) 

Before  Cox,  Smith  and  Swing,  JJ. 
THE    CHICAGO    LABEL    AND  BOX    OO.    v.    WASHBURN. 


Sunday— When  not  excluded  in  computation  of  time^Motion  far 
new  trial 

Under  sec.  5907,  R.  S.,  a  motion   for  new   trial   must   be   filed 

within  three  days  affer  verdict  rendered,  and   where  one  of 

such  three  days  is  a  Sunday,  it  is  counted   unless   it  is  the 

last  of  the  three  days,  when  it  is  excluded  under   sec.  4961, 

R.  S. 


Error  to  the  Court  of  Common  Pleas  of  Hamilton  oounty. 

Smith,  J. 

The  error  assigned  in  this  case  is,  that  the  court  of  com- 
mon pleas  set  aside  a  verdict  which  had  been  rendered  in 
that  court  in  favor  of  the  plaintiff  in  error  against  the  de- 
fendant in  error,  and  granted  a  new  trial. 

The  verdict  in  the  case  was  rendered  on  Friday,  June  18, 
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1897, — and  the  motion  for  new  trial  was  filed  on  Tuesday , 
Jane  22,  1897.  Sec.  5307,  rcqaires  sach  a  motion  to  be 
filed  within  three  days  after  the  verdict  was  rendered 
This  was  not  filed  until  the  fourth  day  thereafter.  The 
second  day  after  the  day  on  which  the  verdict  was  rendered 
was  Sunday,  and  it  was  claimed  that  that  day  should  be  ex- 
cluded in  the  computation,  and  therefore  that  the  motion 
was  filed  in  time,  and  that  the  court  hadjauthority^to  grant 
the  motion    for  a  new  trial. 

Sec.  4951.  Revised  Statutes  is  a£  follows:  *' Unless  other- 
wise specially  provided,  the  time  within  which  an  act  is  re- 
quired by  law  to  be  done  shall  be  computed  by  excluding  the 
first  day  and  including  the  last,  and  if  the  last  be^unday,  it 
shall  be  excluded.'*  This  applies  to  all  computations  of 
time  under  the  provisions  of  oar  code  of  civil  procedure, 
and  must  apply  in  this  case,  as  no  special  provision  is  made 
as  to  motions  for  new  trials.  And  whatever  may  have  been 
the  rule  in  cases  of  this  kind  at  common  law,  the  express 
provision  of  the  statute  mast  govern. 

The  coart  then  having  no  right  to  entertain  or^grant  the 
motion,  its  action  in  doing  so  was  erroneous  and  will  be 
reversed,  and  the  cause  remanded  to  that  court  to  be  pro- 
ceeded in  according  to  law,  which  will  be  to  enter  judgment 
upon  the  verdict    Tendered,  unless  for  good  cause  shown. 

Johnson  &  Levy,  for  Plaintiff  in  Error. 

J.  A.  &  M.  Cnl(lw(4l,Hnd  A.   W.  Bruck,  contra. 


(Eighth  Circuit— Cuyahoga  Co.. O., Circuit  Court— Jan. Term,  1898.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 
FRANK  WIiNDERS  v.  ROBERT  A.  HUDSON. 


Appeal  from  J.  P.— Failure  of  applicant  to   file    transcripty   etc,, 

toUhin  statutory  time— Effect— 

Where  on  appeal  of  a  case  from  a  J.  P., the  appellant  has  failed  to  tile 
the  transcript  and  other  papers  with  the  clerk  of  common  pleas 
within  thirty  days  from  the  rendition  of  the  judgment  appealed 
from,  the  appqllee^may  have  the  case  docketed   in    the    common 
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pleas  and  ask  lor  a  judgment  in  his  favor  similar  to  that  en- 
tered by  the  J.  P.,  and  it  is  then  too  late  for  the  appellant  to 
file  a  cross-petition  to  have  the  judgment  of  the  J.  P.  vacated 
upon  the  ground  of  want  of  jurisdiction. 

Bill  of  Particulars—  What  sufficient  to  give  J.  P.  jurisdiction- 
It  is  sufficient  to  give  the  J.  P.  jurisdiction  if  the  Bill  of  Particulars 
filed  with  the   J.  P.  gives  the  adverse  party  a  fair    intimation  of 
plaintiff's   claim. 

Caldwell,  J. 

Id  the  case  of  Frank  Winders  v.  Robert  A.  Hudson 
it  seems  that  Winders  is  the  secretary  of  a  state  board 
existing  at  Columbus,  before  whom  the  physicians,  under 
the  law  passed  at  the  last  session  of  the  legislature,  are  re- 
quired to  register.  The  secretary  of  the  board  sent  out  a 
publication — a  circular,  asking  physicians  to  send  their  di- 
plomas to  the  board, and  if  sent  by  mail,  they  would  be  re- 
turned by  mail;  if  sent  by  express,  they  would  be  returned 
by  express;  and  Robert  A.  Hudson  sent  his  diploma, and  it 
was  not  returned  to  him.  How  much  search  was  made  for 
it,  does  not  appear — it  is  not  important  in  this  case — but 
in  due  course  of  time,  he  brought  suit  against  Frank  Win- 
ders, secretary  of  the  board,  to  recover  damages  for  the  loss 
of  his  diploma,  and  that  suit  was  brought  before  a  justice 
of  the  peace  in  this  city.  It  went  by  default,  and  a  judg- 
ment was  had  in  the  case,  for  two  hundred  and  seventy-five 
dollars  (S275)  as  the  value  of  that  diploma. 

Winders  undertook  to  appeal  the  case,  or  to  take  the  case 
up  to  the  common  pleas  court,  but  failed  to  file  the  trans- 
cript in  time — took  it  in  too  late — and  by  some  authority, 
authority  from  some  judge,  he  was  permitted  to  file  it. 
Then  a  motion  was  made  to  strike  it  off,  and  it  was  stricken 
off.  Then  Hudson  took  the  transcript  and  filed  it  in  the 
common  pleas  court,  and  thereafter  filed  a  motion  to  have 
judgment  entered  upon  it  in  the  common  pleas  court  under 
a  provision  in  the  statute.  This  was  opposed  by  Frank  Win- 
ders, and    the   court  overruled    Winders*  objection  to  the 
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jadgment  beiog  entered  in  the  common  pleas  court,  and 
Winders  brings  bis  petition  in  error  into  this  coart,  not  to 
affect  anything  that  the  jnstice  of  the  peace  did  in  the  case, 
bat  to  claim  that  the  rendering  of  the  judgment  in  the  com- 
mon pleas  coart  was  error,  and  the  case  tarns  largely  apon 
section  6588: 

**If  the  appellant  shall  fail  to  deliver  the  transcript  and 
other  papers,  if  any,  to  the  clerk,  and  have  his  appeal 
docketed  as  aforesaid,  on  or  before  the  thirtieth  day  from 
the  rendition  of  the  jadgment  appealed  from,  the  appellee 
may,  thereafter,  at  the  term  of  said  30urt  next  after  the  ex- 
piration of  said  thirty  days,  file  a  transcript  of  the  proceed- 
ings and  judgment  of  such  justice,  and  the  said  cause  shall, 
on  motion  of  the  appellee,  be  docketed;  and  the  court  is 
authorized  and  required,  on  his  application,  either  to  enter 
a  judgment  in  his  favor  similar  to  that  entered  by  the  jus- 
tice of  the  peace,  and  for  all  costs  that  have  accrued  in  said 
court,  and  award  execution  thereon;  or  such  court  may, 
with  the  consent  of  said  appellee,  dismiss  the  appeal  at  the 
cost  of  the  app3llant,  and  remand  the  cause  to  the  justice 
of  the  peacB,  to  be  thereafter  proceeded  in  as  if  no  appeal 
had  been  taken.'* 

The  court  is  authorized  and  required,  on  the  application 
of  the  party  getting  the  judgment  before  the  justice  of  the 
peace,  to  enter  judgment  in  his  favor  similar  to  that  enter- 
ed by  the  justice  of  the  peace.  Winders  interposed  to  have 
the  court  refuse  to  enter  that  judgment,  and  we  are  not  cer- 
tain but  that  interposition  might  be  made  if  made  in  the  right 
way.  If  a  cross- petition  should  be  filed  at  the  time  the  mo- 
tion is  made,  or  thereafter  before  the  judgment  is  entered, 
asking  to  have  that  judgment  vacated,  or  to  have  the  court 
at  least  refuse  to  enter  judgment  upon  it  on  the  ground 
that  the  justice  acted  entirely  without  jurisdiction,  we  are 
not  certain  but  that  it  might  be  done,  and  the  party,  on 
such  a  cross*petition,  might  proceed  and  have  the  entire 
judgment  vacated  and  set  aside, and  get  affirmative  relief  to 
that  extent.      A  recent  holding  in  the  supreme  court  would 
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seem  to  show  that  tbnt  would  be  a  direct  attack  upoD  that 
judgment,  but  that  the  party  could  iuterpoae  and  present 
his  defense  that  he  should  have  presented  before  the  justice 
of  the  peace  we  think  can  not  be  done.  In  other  words,  if 
he  has  been  in  default  before  the  justice  of  the  peace,  and 
error  has  occurred  in  the  justice's  court  he  has  failed  to  ex- 
cept to  and  ta'ke  the  case  to  the  higher  court  upon  proceed- 
ings in  error  or  by  appeal,  he  can  not  resort  to  these  pro- 
ceedings to  correct  such  errors. 

It  is  claimed  in  this  case  that  the  bill  of  particulars  that 
was  filed  before  the  justice  of  the  peace,  was  so  indefinite 
that  it  failed  to  give  the  justice  of  the  peace  jurisdiction  of 
the  action.  It  must  amount  to  that,  because,  if  it  was  not 
so  indefinite  as  to  fail  to  give  him  jurisdiction,  we  can 
hardly  see  how  it  would  be  sufficient  ground  to  interpose 
matter  before  a  higher  .sourt  in  the  manner  in  which  this 
was  attempted;  but  while  the  statute  prescribes  what  the 
bill  of  particulars  shall  set  forth,  the  terms  are  so  general 
that  the  bill  of  particulars  seems  sufficient  if  it  only  gives 
the  party  a  fair  intimation,  a  fair  understanding,  of  what 
will  be  claimed.  That  it  is  sufficient  that  a  justice  of  the 
peace  could  have  jurisdiction  without  any  bill  of  particulars 
or  without  any  complaint,  and  without  the  parties  coming 
and  submitting  their  issues  to  the  justice,  we  thipk  would  be 
doubtful,  very  doubtful.  It  is  a  court  of  limited  jurisdiction, 
and  when  the  statute  prescribes  how  a  court  shall  act  and  what 
shall  be  sufficient  to  give  the  court  jurisdiction  o^  a  cause  of 
action,  that  must  prevail.  But  we  think  there  was  enough 
in  this  bill  of  particular  to  give  the  court  jurisdiction  of  the 
action.  That  being  so,  we  think  that  nothing  short  of  a 
plea  in  the  common  pleas  court  at  the  lime  the  common 
pleas  court  is  asked  to  enter  a  similar  judgment,  or  a  like 
judgment — nothing  but  a  plea  setting  forth  want  of  juris- 
diction on  the  part  of  the  justice  of  the  peace,  by  way  of 
cross- petition,  under  which  there  may  be  asked    affirmative 
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relief,  perhaps,  against  the  judgment — nothing  short  of 
that,  we  think,  can  avail. 

It  is  claimed  that  this  judgment  is  an  outrage  and  a  mon- 
strous thing;  and  it  is  very  likely  that  that  may  be  so;  we 
are  not  here  to  determine  that  matter,  but  it  very  probably 
is — we  might  state  it  that  strong.  The  idea  that  a  diploma 
which  might  be  duplicated,  perhaps,  for  a  small  sum,  for  a 
very  small  amount  of  money — that  a  party  should  have  to 
pay  two  hundred  and  seventy-five  dollars  ($275)  for  its  loss, 
would  look  very  strange;  but  that  is  a  matter  that  any  party 
can  easily  have  accomplished  with  that  kind  of  judgment 
against  him,  if  he  will  stay  away  from  court.  That  is  ex- 
actly what  Mr.  Winders  did.  He  staid  away,  and  conse- 
quently this  judgment  was  gotten  against  him.  We  are 
sorry  that  Mr.  Winders  has  been  so  derelict  in  attention  to 
this  matter,  and  the  judgment  is  one  that  if  we  found  any 
way  possible,  we  would  be  glad  to  relieve  him  from,  but  we 
do  not  see  any  way  to  do  so. 

Clark  &  Thompson,  for  Plaintiff  in  Error. 

Hadden  &  Parks,  for  Defendant  in  Error. 


<Fir8t  Circuit— Hamilton  Co.,  O.,  Circuit  Court— Jan.  Term,  1808.) 

Before  Cox,  Smith  and  Swing,  J  J. 
I.  G.  SIMPER  V.  ANDREW  BBNTLEY. 

Replevin-'Wrongful  possession  must  appear — 
The  gist  of  replevin  is  unlawful  posseBBion    of   the  property.     Where 
therefore,  defendant  has  disposed    of    the    property  and    is  ^no 
longer  in  its  possession, [the  proper  remedy  is   not   replevin,  but 
an  action  for  unlawful  conversion. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county* 
^  Smith,  J. 

We  are'of  the  opinion  that  the  second  defense  interposeu 
by  the  defendant  to  the  petition    of   replevin    filed    against 
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him  by  the  plaintiff,  charging  him  with  the  illegal  detention 
of  a  cow  on  which  plaintiff  averred  he  had  a  chattel  mort- 
gage, and  to  the  immediate  poBseseion  of  which  he  was  en- 
titled, set  np  a  good  defense  to  the  action,  and  that  the 
court  of  common  pleas  did  not  err  in  overruling  the  demur- 
rer filed  thereto.  The  answer  substantially  averred  that 
at  the  time  the  action  was  commenced  and  when  summons 
issued,  the  cow  in  question  was  not  actually  or  construc- 
tively in  defendant's  possession,  which  fact  plaintiff  knew  at 
the  time  he  commenced  his  action.  That  if  he  ever  had 
possession  of  the  property,  he  had  parted  with  the  same  in 
good  faith  and  without  any  knowledge  of  plaintiff's  claim 
thereto,  long  before  the  action  was  commenced,  all  of  which 
plaintiff  knew  when  be  commenced  his  action. 

The  gist  of  the  action  of  replevin,  is  the  unlawful  de- 
tention by  the  defendant  of  property  to  the  possession  of 
which  the  plaintiff  is  entitled.  On  the  averments  of  this 
answer  paintiff  was  not  detaining  the  property  from  the  de- 
fendant at  all, for  he  bad  in  good  faith  disposed  of  the  same 
long  befoie  the  suit  was  commenced,  as  the  plaintiff  well 
knew.  His  remedy  therefore,  if  be  bad  any  against  the 
plaintiff,  was  for  an  unlawful  conversion  of  his  property, 
and  not  by  replevin  to  recover  the  possession  of  it.  And 
in  our  opinion,  the  provision  of  our  statute,  sec.  5827, 
that  in  replevin  cases,  where  the  property  is  not  taken  by 
the  officer,  or  is  returned  to  the  defendant  on  plaintiff's 
falling  to  give  bond,  the  action  shall  proceed  as  one 
for  damages,  does  not  apply  to  a  case  of  this  kind;  but  to 
one  where  the  replevin  is  properly  brought, and  the  property 
can  not  be  found,  or  is  returned  to  the  defendant  as  above 
stated. 

The  overruling  of  the  demurrer  being  the  only  error  as- 
signed, the  judgment  will  be  affirmed. 

G.  R    Werner,  for  Plaintiff  in  Error. 

Oorman  &  Thompson,  for  Defendant  in  Error. 
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(Eighth  Cirouit,Cuyahoga  Co., O., Circuit  Court,  Jan. Term,  1898.) 

Before  Hale,  Marvin  and  Caldwell,  JJ. 

JOHN  D.  McCLAIN  v.  ROBERT  E.  McKISSON,  Mayor  of 
the  City  of  Cleveland;  DARWIN  E.  WRIGHT,  Director  of 
Public  Works  of  the  City  of  Cleveland ;  HORACE  L.  ROS- 
SITER,  Director  of  Accounts  of  the  City  of  Cleveland ; 
CHARLES  W.  CHASE,  Treasurer  of  the  City  of  Cleveland. 

THE  STATE  OF  OHIO,  on  the  Relation  of  JOHN  D.  Mc- 
CLAIN V.  HOWARD  H.  BURGESS.  City  Clerk  of  the 

City  of   Clevelaod. 


THE  STATE  OF  OHIO,    on    the    Relation    of    JOHN    D.  Mc- 
CLAIN  V.  THE  COUNCIL  of    the  City   of    Cleveland, 

and    the  members  thereof. 

Action  by  taxpayer  to   enjoin    illegal   contract   by   city   on    third 
party* s  agreement  to  pay  costs— 
A    tax-payer    may    bring  an  action  to  lestrain  the  city  from  entering 

into  an  illegal  contract  under  sec  1777,  R.  S.,  after  having  re- 
quested the  city  solicitor  to  do  so  as  required  by  sec.  1778,  R.  S., 
and  his  refusal ;  although  one  of  the  competing  bidders  for  the 
contract  who  may  be  the  beneficiary  ot  such  action,  has  agreed 
to  indemnify  such  tax-payer  against  all  the  costs  and  ex- 
penses be  may  incur  thereby,  it  appearing  that  such  tax  payer 
intended  to  bring  the  action,  but  was  unable  to  pay  the  costs  and 
expenses  himself. 

Record  of  proceedings  of  council— Duty   of  clerk — Correction   by 
counc  il— Mandamus — 
It  is  the  duty  of  the  clerk  of    the  city  council  to  make    an    accurate 

record  of  the  proceedings  of  council,  and  the  council  has  the 
power  to  determine  whether  the* journal  truly  sets  forth  its  pro- 
ceedings; but  when  the  record  of  the  previous  meeting  of 
the  council  .is  read  at  a  succeeding  meeting  under  the  rules 
adopted  by  council,  and  council  has  corrected  and  disposed  of 
the  journal,  the  clerk  has  no  further  right  and  there  is  no  further 
duty  enjoined  upon  him  by  law  to  correct  the  same,  and  man- 
damus will  therefore  not  lie  to  compel  him  to  do  so. 

Same — Power  of  council  over  its  Journal — 
A  municipal    council    is   a  legislative  body  clothed  by  law  with  the 

power  to  correct  and  dispose  of  the  journal  of  its  proceed- 
ings, and  in  the  absence  of  any  charge  of  fraud  or  corruption  in 
the  action  of  the  council  in  correcting  its  journal,  its  action  is 
final  and  conclusive,and  courts  have  no  right  to  interfere  therein. 
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Power  of  council,  after  reeding  all  bids,  to  reconsider  its  ctcHon— 
The  council  has  the  power,  after  having  once  voted  to  reject  al]  bids 
offered  for  a  public  contract,  to  reconsider  its  action  and  accept 
one  of  the  bids,  where  no  rights  have  vested  under  the  first  action 
of  the  councillor  where  its  first  action  has  not  so  fully  disposed 
of  the  matter  that  council  could  not  take  any  further  action  io 
the  matter. 

Same — Power  of  council  to  accept  next  lowest   bid   without   read- 
vertising — 

Council,    after    having    rejected    all    bids   for    a    public   contract, 

may,  at  a  subsequent   meeting,  without  re-advertising  for   bide, 

reconsider  its  first  action,  and  award  the  contract    to  one   of  the 

original  bidders. 

Power  of  council  of  Cleveland,  under  Federal  Plan   Law,  to  adver- 
tise for  bids  under  sec.  2419,  R.  S. 

''The  Federal  Plan  Law"  leaves  the  right  to  the  council  of  the  city 
of  Cleveland,  to  proceed  under  sec.  2419,  to  advertise  for  and  dis- 
pose of  bids  for  furnishing  a  pumping  station  for  the  water- 
works of  that  city,  and  under  that  section  has  the  option  to 
award  te  contract  to  the  next  lowest  bidder,  if  in  their  opinion 
the  lowest  bidder  can  not  be  depended  upon  to  do  the  work  with 
ability,  promptness  and  fidelity,  and  courts  can  not  interfere 
with  that  option  in  the  absence  of  any  charge  that  the  council 
acted  fraudulently  or  corruptly. 

Caldwell,  J. 

The  city  of  Cleveland  desired  a  pumping  engine  of  cer- 
tain capacity,  power  and  dimensions,  to  be  placed  in  the 
Division  Street  Pumping  Station,  for  use  in  pumping  water, 
as  a  part  of  its  water-works  system.  The  city  council  re- 
quested the  airector  of  pub  ic  works  to  advertise  for  bids  for 
the  same.  The  director  called  for  bids.  In  response  to 
his  call  a  number  of  bids  were  received.  One  of  these  bids, 
by  the  Holly  Manufacturing  Company,  was  numerically  the 
lowest  bid.  The  Edward  P.  Allis  Company  was  the  next 
lowest  bid  that  could  be  considered.  The  bids  were  opened. 
Thereafter,  on  January  20th,  1896,  the  council  rejected  all 
the  bids;  which  action  is  known  as  ''File  Number  9520.*' 

Up  to  this  point  in  the  proceedings,  it  is  agreed  that  the 
action  of  the  city  officers  and  council  was  regular  and  accord- 
ing to  law;  and  it  is  claimed  on  behalf  of  the  plaintiff,  that 
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all  actioD  on  this  subject  taken  after  January    20th,    1896, 
is  irregular  and  without  any  warrant  in  law. 

On  the  27th  day  of  January,  1896,  a  motion  was  made 
to  reconsider  the  action  of  January  20th,  1896,  rejecting 
all  the  bids.  This  was  at  the  next  regular  meeting  after 
the  meeting  of  January  20th,  1896.  The  plaintiff  claims 
this  motion  was  lost,  because  a  majority  of  all  the  members 
elected  to  the  council  did  not  vote  in  favor  of  it.  This  is 
denied  by  the  defendants.  There  are  twenty-two  members 
elected  to  the  city  council,  and  at  all  these  times  they  were 
all  living  and  qualified  to  sit  and  act  in  the  meetings.  The 
Chair  announced  the  motion  as  carried.  Then  a  motion 
was  made  and  carried,  accepting  the  E.  P.  Allis  Com- 
pany bid.  At  next  council  meeting,  the  clerk  of  the  council 
had  made  up  the  minutes  of  the  meeting  of  the  27tb  of  Jan- 
nary  as  showing  that  the  motion  to  recoLsider  had  been 
carried  by  a  vote  of  twelve  in  its  favor.  Upon  a  reading 
of  the  minutes,  the  correctness  of  the  same  in  this  respect 
was  challenged;  but  the  council,  by  a  vote  of  sixteen  for 
and  five  against,  voted  to  approve  the  journal  as  read. 
Thereupon  this  action  was  brought  on  January  Slst,  1896, 
to  enjoin  the  city  officers  from  carrying  out  the  purpose  of 
the  council  to  award  the  contract  to  the  E.  P.  Allis  Com- 
pany. 

On  February  5th,  1896,  the  plaintiff,  in  the  name  of  the 
state,  brought'^an  action  in  mandamus  to  compel  Howard 
H.  Burgess,  city  clerk,  to  correct  the  council  record  of  the 
meeting  of  January  27th,  1896,  so  as  to  make  it  appear  and 
read  that  said  motion  to  reconsider  had  only  eleven  votes 
in  its  favor,  instead  of  twelve  votes  as  the  record  reads,  and 
to  have  the  record  or  journal  show  that  the  motion  was  lost. 

After  these  two  actions  were  appealed  to  this  court,  an 
action  injmandamus  was  commenced  in  this  court  by  plain- 
tiff on  behalf  of  the  state,  against  the  city  council  and  the 
members'  of  the  council,  asking  substantially  the  same  relief 
as  is  asked  against|the  clerk  in  the  action  against  him. 
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These  three  cases  have  been  tried  together  in  this  court, 
with  the  nuderstanding  that  if  the  court  shall  award  the 
writ  in  either  or  both  of  the  cases  in  mandamus,  then  the 
court  may  take  its  judgment  therein  as  res  judicata  in  de- 
termining the  rights  of  the  parties  to  the  injunction  case. 

These  cases  present  the  following  questions  for  the  con- 
siderations of  the  court: 

1.  The  right  of  John  D.  McClain  to  bring  these  actions. 

2.  Shall  the  court  order  the  city  clerk  to  correct  the  coun- 
cil journal. 

3.  Shall  the  court  change,  or  order  the  council  to  change 
its  journal. 

4.  The  right  of  the  city  council  to  reconsider  the  motion 
of  January  20th,  1896,  by  which  motion  it  rejected  all  the 
bids. 

5.  Had  the  council  authority  to  award  the  contract,  after 
it  had  voted  to  reject  all  bids. 

6.  Can  the  contract  be  awarded  to  one  who  is  not  the 
lowest  bidder? 

These  questions  will  be  considered  in  the  order  in  which 
they  are  stated. 

First.  The  right  of  John  D.  McClain  to  bring  these  ac- 
tions. 

The  plaintiff,  under  sec.  1778,  Revised  Statutes,  served 
notice  upon  the  director  of  law  of  the  city,  requesting  him 
to  bring  these  actions,  who  did  not  bring  them,  and 
thereupon  the  plaintiff  instituted  these  proceedings. 
He  has  been  placed  upon  the  witness  stand  to  testify  as  to 
how  he  came  to  bring  these  actions,  and  his  motives  in  do- 
ing so.  From  bis  testimony  it  appears  that  he  was  ap- 
proached in  this  matter  by  the  Holly  Manufacturing  Com- 
pany,and  that  the  Holly  Manufacturing  Company  has  prom- 
ised to  indemnify  him  against  the  costs  and  expenses  in 
prosecuting  these  actions.  He  testifies  that  he  wanted  to 
bring  these  actions  himself,  but  was  not  able   to    undertake 
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the  payment  of  the  costs  and  expenses  should  he  fail  io 
them.  He  is  not  a  resident  of  the  city  of  Oleveland,  bnt 
owns  property  in  the  city  upon  which  he  pays  taxes.  Some 
portions  of  his  testimony  tend  to  show  that  he  was  manifest- 
ing much  interest  in  this  contract  and  the  proceedings  to 
let  the  same,  prior  to  January  27tb,  1896;  but  it  does  not 
appear  that  he  is  in  any  way  connected  with  the  Holly  Man- 
ufacturing Company,  further  than  above  stated;  and  he 
does  testify  that  his  purpose  in  bringing  these  actions  is  to 
restrain  the  city  of  Cleveland  from  enteringinto  what  he  re- 
gards an  unlawful  expenditure  of  money,  in  that  the  city  of 
Cleveland  is  proposing  to  accept  a  bid  which  is  not  the  low- 
est bid  by  about  ten  thousand  dollars. 

We  think,  under  these  facts,  that  the  plaintiff  had  the 
right  to  bring  these  actions;  and  that,  while  his  success  in 
them  may  prove  beneficial  to  the  Holly  Manufacturing 
Company,  yet  we  think  he  is  sincere  in  his  claim  that  his 
principal  object  is  to  restrain  the  city  from  entering  into  an 
unlawful  contract.  We  therefore  hold,  that  he  had  a  right 
to  bring  these  actions. 

Second.  Shall  the  court  order  the  city  clerk  to  correct  the 
council  journal. 

Sec.   1755  says: 

''The  clerk  shall  attend  all  the  meetings  of  the  council, 
and  make  a  fair  and  accurate  record  of  all  its  proceedings, 
and  of  all  rules,  by-laws,  resolutions  and  ordinances  passed 
by  the  council,  and  the  same  shall  be  subject  to  the  inspec- 
tion of  all  persons  interested;  and  in  case  of  his  absence 
from  any  meeting,  the  council  shall  appoint  one  of  its  own 
number  to  perform  his  duties  for  the  time." 

Sec.  1679  provides; 

''The  council,  and  when  of  two  branches,  each  branch, 
shall  be  the  judge  of  the  election  returns,  and  qualifications 
of  the  election  returns,  and  qualifications  of  its  own  mem- 
bers; shall  determine  the  rules   of  its  procedure,  and  keep  a 
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jouTQal  of  its  proceedings,  and  may  compel  the  attendance 
of  absent  members  in  sacb  manner  and  under  sach  penalties 
as  ma  J  bj  ordinance    be  prescribed.'* 

It  must  be  conceded  that  the  record  required  to  be  kept 
bj  the  clerk  as  provided  in  sec.  1755,  is  the  same  as  the 
journal  required  to  be  kept  bj  the  council  in  sec.  1679. 
Oonstruiug  these  two  sections  together,  it  is  apparent  that 
the  council  has  the  right  to  determine  when  the  journal  truly 
sets  forth  its  proceedings;  and  this  section  gives  to  the 
council  the  right  to  adopt  rules  governing  its  procedures. 
Under  this  authority,  the  council  has  adopted  certain  rules 
of  procedure,  in  which  it  has  provided  that  at  each  regular 
meeting  of  the  council,  the  president  of  the  council  shall 
cause  the  journal  of  the  preceding  session  to  be  read  and 
disposed  of,  unless  otherwise  ordered  by  the  council.  These 
provisions  of  the  law  were  intended  to  require  the  clerk  to 
make  an  accurate  record  of  all  the  doings  of  the  council 
while  in  session,  which  record  should  be  presented  to  the 
council  at  its  next  meeting  for  examination  and  for  such 
corrections  as  the  council  should  determine  were  necessary, 
to  make  the  journal  fully  conform  to  the  action  of  the  coun- 
cil. After  the  journal  has  thus  been  corrected  and  dispos- 
ed of  by  the  council,  the  clerk  has  no  further  righ^  to  change 
the  same.  There  is  no  longer  any  duty  enjoined  upon  him 
by  the  law  to  correct  the  journal  of  the  council.  Mandamus 
can  be  brought  against  him  only  to  compel  him  to  comply 
with  some  plain  duty  placed  upon  him  by  the  law.  If  then, 
after  the  journal  has  been  corrected  and  disposed  of  by  the 
council,  he  no  longer  has  any  right  to  change  ihe  same, 
and  no  longer  is  under  any  such  legal  obligation,  then  the 
court  will  not  order  him  to  do  what  he  is  not  authorized  to 
do  by  law. 

From  this  it  follows  that  the  proceedings  against  the  city 
clerk  are  not  well  founded,  and  the  petition  will  be  dismiss- 
ed. 
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Third.  Shall  the  coart  change,  or  order  the  council  to 
change   its  journal. 

As  the  basis  of  this  action,  it  is  claimed  that  when  the 
vote  was  taken  on  the  27th  day  of  January,  1896,  to  recon- 
sider the  motion  of  January  20th,  1896,  rejecting  ail  bids, 
the  motion  was  not  carried  by  a  legal  vote.  There  were 
present  in  the  council  at  that  meeting,  twenty- two  mem- 
bers. Upon'the  roll-call  on  that  motion, eleven  members  voted 
in  favor  of  reconsidering  and  awarding  the  contract  to  E. 
P.  Allis  and  Company,  and  ten  voted  against  the  reconsid- 
eration. The  question  to  be  determined  from  the  vote  is  in 
part,  if  not  wholly,  whether  councilman  Jackson  voted  at  all 
on  that  motion.  The  evidence  shows  that  when  the  roll  was 
called,  it  was  customary  for  the  clerk  to  look  at  a  council- 
man when  he  called  his  name,  and  the  councilman's  assent 
wad  often  given  by  a  nod  of  the  head,  or  his  dissent  by  a 
shake  of  the  head.  The  evidence,  we  think,  shows  conclu- 
sively that  when  the  roll  was  called,  councilman  Jackson 
looked  at  the  clerk  and  nodded  his  head.  The  clerk  tallied 
him  as  voting  in  favor  of  the  reconsideration.  The  clerk 
announced  the  vote  as  twelve  in  favor  of  reconsideration, 
and  ten  against  it.  At  this  point  in  the  proceedirgs  there 
was  much  confusion  in  the  council  chamber,  and  one  mem- 
ber of  the  council  arose  and  claimed  that  two  members  had 
not  voted.  Then  it  was  claimed  that  councilman  Jackson 
had  not  voted  Mr.  Jackson  tried  to  stop  the  person  who 
was  making  this  claim,  and  told  him  to  let  it  pass;  and 
when  he  did  this,,  he  knew  that  he  was  tallied  as  voting  in 
favor  of  the  motion.  The  matter  was  pressed,  until  Mr. 
Jackson  said  that  he  had  not  voted,  and  desired  to  be  ex- 
cused from  voting,  as  he  had  been  sick  and  absent,  and  was 
not  very  familiar  with  the  matter  under  consideration. 
Thereupon  the  council  voted  eighteen  in  favor  of  excusing 
him,  and  two  against.     There  was  some  talk  after   this   ac- 
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tioD  was  had  in  the  council,  among  the  members,  as  to 
whether  eleven  votes  in  favor  of  the  reconsideration  would 
carry  the  motion;  and  it  is  claimed  that  some  official  of  the 
city,  who  was  present  in  the  council  chamber,  gave  it  as  his 
opinion  that  the  motion  would  be  carried  if  only  eleven  mem- 
bers voted  in  favor  of  it.  The  evidence  shows  that  the  jour- 
nal clerk,  who  writes  up  the  record  for  the  city  clerk,  com- 
menced to  write  the  record  as  soon  as  possible  after  the 
meeting;  that  this  clerk  poceeded  to  write  the  minutes  of 
the  meeting  of  January  27th,  1896,  and  had  written  some 
portion  of  them,  when  the  city  clerk  found  that  the  minutes 
were  being  written  up  as  showing  that  only  eleven  members 
voted  in  favor  of  the  reconsideration.  Thereupon  be  had 
certain  portions  of  the  minutes  erased  and  written  up  as 
showing  that  twelve  members  voted  in  favor  of  the  motion; 
and  the  journal  as  thus  written,  was  presented  to  the  city 
council  at  its  next  regular  meeting;  and  when  read,  a  mo- 
tion was  made  to  strike  out  the  number  twelve,  and  insert 
number  eleven  as  voting  in  favor  of  the  motion.  Mr.  Jack- 
son then  said  to  the  council  that  he  bad  undoubtedly  given 
the  clerk  to  understand,  by  the  nod  of  his  head  when  the 
roll  was  called,  that  he  voted  in  favor  of  the  motion.  The 
vote  was  taken  by  the  council,  and  after  a  full  consideration 
of  the  matter,  the  council  voted  sixteen  in  favor  of  approv- 
ing the  journal  as  it  was  written,  and  five  members  voted 
against  it. 

The  law  requires  that  a  majority  of  all  the  members  elect- 
ed to  the  council  are  necessary  to  carry  the  motion  of  Jan- 
uary 20th,  1896,  and  the  rules  of  the  council  provide: 

''That  any  action  of  the  council  as  tj  the  passage  of  an 
ordinance  for  the  payment  of  claims  may  be  reconsidered 
by  motion  if  the  motion  to  reconsider  be  made  not  later  than 
the  next  regular  meeting  after  such  action  was  taken;  and 
also  that  every  member  present  shall  vote  on  the  call  of  the 
'yeas'  and  'nays'  unless  excused  by  the  unanimous  consent 
of  the  council." 
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The  city  council  is  a  legislative  body,  and  the  question 
which  is  here  presented,  is  one  which  relates  to  its  proceed- 
ings as  such  a  body;  and  it  aflSrmatively  appears  that  the 
question  which  is  now  submitted  to  this  court  upon  manda- 
mus, was  made  in  the  council  itself;  and  upon  consideration 
after  hearing  evidence  on  the  question  of  approving  the 
journal,  this  legislative  body  determined  that  its  record,  as 
made,  was  according  to  the  facts.  There  is  no  suggestion 
of  fraud,  or  collusion,  or  bad  faith,  and  the  court  is  asked 
to  determine  whether  the  council  reached  the  right  conclu- 
sion or  not,  in  approving  its  journal.  We  think  that  the 
jurisdiction  of  the  council  in  this  matter  is  final  and  con- 
clusive, in  the  absence  of  any  charge  of  fraud  or  bad  faith 
in  the  matter,  and  that  this  court  will  not  inquire  into  the 
accuracy  of  that  record  any  more  than  it  will  inquire  into 
the  motives  which  prompted  the  members  of  the  city  coun- 
cil in  voting  as  they  did.  We  think  it  is  not  clear  by  any 
means  that  the  council  did  not  determine  this  question  cor- 
rectly, upon  the  evidence  as  it  is  presented  before  us.  There 
is  no  doubt,  as  Mr.  Jackson  and  the  clerk  both  testify,  that 
he  voted  in  favor  of  the  motion.  Whether  he  intended  to 
so  vote  or  not,  it  does  appear  that  he  did  not  vote,  and  it 
appeared  to  the  council  when  they  approved  their  journal, 
that  he  intended  the  clerk  to  understand  that  be  voted  in 
favor  of  the  motion,  and  the  members  bad  not  all  voted  to 
excuse  him  from  voting  as  the  rule  requires. 

The  petition  against  the  council  asking  the  court  to 
change,  or  order  the  council  to  change  its  journal,  is  dis- 
missed. 

Fourth.  The  right  of  the  city  council  to  reconsider  the 
motion  of  January  20th,  1896,  by  which  motion  it  rejected 
all  the  bids. 

If  the  council  has  not  this  right,  then  the  motion  to  re- 
consider, it  is  claimed,  has  no  effect;  and  the  action  of  the 
council  still  stands,  that  all  the  bids  are  rejected.  Beach 
on  Public  Corporations,  sec.  866,  says: 
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''The  general  rale  is  settled  bejond  dispute,  that  action 
taken  bj  the  town  meeting  maj  be  reconsidered  and  rescind- 
ed at  the  same  meeting,  or  at  any  adjourned,  or  at  any  other 
subsequent  meeting;  and  a  vote  not  to  reconsider  a  previous 
vote  taken  at  the  same  meeting,  does  not  abridge  the  power 
of  after- meetings  over  that  vote.  Where  there  is  a  vote  in 
the  negative,  the  voters  may  nevertheless,  at  the  same  or 
any  other  meeting,  rescind  the  vote,  and  pass  measures  in 
the  affirmative,  or  they  may  take  inconsistent  action  without 
formally  rescinding  the  vote.  If  the  votes  are  repugnant, 
the  former  is  rescinded  by  implication." 

And  in  sec.  297: 

*'It  is  the  undoubted  right  of  corporate  bodies,  unless 
clearly  restrained  by  legislative  enactment,  to  reconsider  a 
vote  as  often  as  thoy  see  fit,  or  to  rescind  the  same,  provid- 
ed vested  rights  are  not  disturbed,  up  to  a  time  when  bv  a 
conclusive  vote,  accepted  as  such  by  itself,  a  determination 
has  been  reached.  They  may  adopt  rules  as  to  the  time 
when  reconsideration  may  be  moved,  and  it  is  not  necessary 
to  the  validity  of  the  resolution  to  reconsider,  that  it  should 
be  moved  by  one  who  voted  originally  with  the  majority; 
and  a  board  of  aldermen,  which  has  indefinitely  postponed 
action  on  a  resolution  of  the  common  council,  can  afterwards 
rescind  that  action,  and  pass  the  resolution.'^ 

There  are  a  large  number  of  authorities  cited  in  the  note 
that  fully  sustain  the  text  of  the  author. 

To  the  same  effect  is  sec.  290  in  Dillon  on  Municipal  Cor« 
porations: 

''At  any  time  before  the  rights  of  third  persons  have  at- 
tached, a  council  or  ether  corporate  body  may,  if  consistent 
with  its  charter  and  rules  of  action,  rescind  previous  votes 
and  orders. ' ' 

The  rule  of  the  council  governing  the  matter  of  reconsid- 
eration has  already  been  given.  The  rule,  however,  has 
some  limitations: 

"If  a  vote  of  the  town  has  given  a  cause  of  action  against 
it,  no  subsequent  proceedings  can  impair  or  dispute  this 
vested  right;  and  it  is  generally  true  that   rights   of   third 
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parties  reating  on  a  vote,  caDDot  be  divested  by  reconsidera^ 
tion.'' 

Another  exception  to  the  general  rule  is: 

"If  a  vote  has  accomplished  its  purpose,  and  wrought  out 
the  intented  result,  its  force  is  spent,  and  an  attempt  to  re- 
consider it  is  futile.'' 

These  authorities  seem  to  establish  the  right  of  the  city 
council  to  rescind  the  motion  of  January  20th,  1896,  unless 
it  shall  appear  that  under  the  motion  of  January  20th,  1896, 
there  bad  become  Vested  rights,  or  that  that  motion  so  fully 
disposed  of  the  entire  subject  matter,  that  the  council  could 
take  no  further  action  upon  the  same. 

Had  the  city  council  awarded  this  contract  to  the  Holly 
Manufacturing  Company,  instead  of  rejecting  all  bids,  then 
we  can  see  how  the  Holly  Manufacturing  Company  would 
have  had,  under  that  vote,  a  vested  right;  but  it  is  equally 
clear  that,  under  the  vote  to  reject  all  bids,  the  Holly  Man- 
ufacturing Company  obtained  no  vested  right.  The  motion 
to  reject  all  bids,  did  not  dispose  of  the  matter  before  the 
council  so  fully  that  it  could  not  reconsider.  There  is  no 
such  limitation  in  the  law,  and  autnorities,  so  far  as  we  have 
seen  any  upon  the  subject,  are  that  the  council,  after  reject- 
ing all  bids,  may  reconsider  that  vote,  and  award  the  con- 
tract; or,  if  the  contract  is  awarded  to  a  bidd  er,  and  he  re^^ 
fuses  or  fails  to  enter  into  the  same,  the  council  may  there- 
after award  the  contract  to  another  bidder.  In  Ross  v. 
Stockhouse,  114  Ind.  200,  it  is  held  that 

'*A  board  which  has  rejected  all  bids  received  in  pursu- 
ance of  due  notice  of  the  letting  of  a  contract  for  a  street 
improvement,  may  at  a  subsequent  meeting,  without  a  re- 
advertising  for  bids,  reconsider  the  vote  of  rejection  and 
award  the  contract  to  one  of  the  original  bidders.'' 

In  Kinsell  v.  The  Cit}  of  Auburn,  7  N.  Y,  Supplement 
317,  the  court  decided: 

**The  common  council  may  reject  any  or  all  of  the    pro- 
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posala,  if  they  shall  deem  it  for  the  interest  of  the  city;  and 
if  either  of  said  proposals  is  deemed  favorable  to  tLe 
city,  the  common  conncil  may  direct  the  mayor  and  city 
clerk  to  contract  with  the  party  whose  proposal  is  accepted/' 

In  this  case,  after  bids  for  constructing  a  sewer  were 
opened,  and  the  council  passed  a  resolution  awarding  the 
contract  to  the  lowest  bidder,  he  failed  to  enter  into  the  con- 
tract, and  the  council  at  the  next  meeting  reconsidered  the 
motion  awarding  the  contract,  and  awarded  the  contract  to 
the  next^lowestpbidder.  The  court  held  that  the  proceeding 
was  legal. 

It  is  apparent*then,  from  the  very  nature  of  the  proceed- 
ing, and  from  the  authorities,  that  the  council  had  authority 
to  aawrd  the  contract  after  it  had  voted  to  reject  all  bids. 

Sixth.  Can  the  contract  be  awarded  to  one  who  is  not 
the  lowest  bidder? 

This  question  involves  an  examination  of  the  statutes,  to 
determine  under  which  provision  this  contract  was  let.  Sec. 
76  of  the  Federal  Plan  Law,  points  out  how  the  city  is  to 
proceed  in  caee  of  an  improvement  or  repair  or  purchase  of 
supplies,  where  the  cost  exceeds  tive  hundred  dollars;  and 
paragraph  5  of  that  section  provides: 

''If  the  work  bid  for  embraces  both  labor  and  material, 
tbey  shall  be  separately  stated,  with  the  price  thereof.'' 

Paragraph  H  reads: 

''None  but  the  lowest  and  best  responsible  bid  shall  be 
accepted  when  such  bids  are  for  labor  and  material  separ- 
ately, but  the  council  may,  at  its  discretion,  reject  all  the 
bids,  or  accept  any  bid  whicL  may  be  the  lowest  aggregate 
cost,  when  recommended  bv  the  board  of  control." 

This  provision  of  paragraph  6  seems  to  refer  entirely  to 
cases  where  labor  and  material  may  be  bid  for  separately; 
that  separate  bids  may  be  tendeied  and  accepted  when  they 
are  the  lowest  and  best  responsible  bids;  but  if  the  fraction- 
al bids  are  not  lower  than  any  one   bid    which    includes    all 
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the  fractional  parts,  or  is  the  aggregate  of  all  of  them,  then 
the  aggregate  bid  may  be  accepted. 

Sec.  794,  applies  to  cities  and  towns  and  villages  among 
other  corporations  and  boards,  but  this  section  makes  it  im- 
perative that  the  o£Scer,  board  or  authority  calling  for  the 
bid,  shall  reqaire  separate  and  distinct  proposals  to  be  made 
for  furnishing  the  materials  for  doing  the  work,  or  both,  in 
their  or  his  discretion,  for  each  separate  and  distinct  trade 
or  kind  of  mechanical  labor  or  employment,  or  business 
necessary  to  be  used  in  making  such  public  improvement. 
In  this  respect,  the  statute  is  similar  to  the  one  in  the  Fed- 
eral Plan  Law.  It  would  seem  from  the  notice  inviting 
the  bids,  that  the  city  was  not  proceeding,  as  to  the  charac- 
ter of  bids,  under  either  of  these  provisions  of  law.  The 
notice  fully  provides  for  a  pumping  engine,  and  that  all 
steam  pipes,  fixtures,  water  pipes,  mains,  valves  and  labor 
are  to  be  furnished  with  the  pump.  The  bid  called  for  is  a 
unit,  and  gives  no  opportunity  to  anyone  to  bid  separately 
on  material  or  labor  or  anything  else  called  for  in  the  no- 
tice. The  Federal  Plan  Law  places  the  waterworks  of  the 
city  uoder  the  management  of  the  director  of  public  works 
of  the  city,  who  takes  the  place  of  the  trustees  or  board  un- 
der the  provisions  as  provided  for  in  the  general  law  of  the 
state  pertainiag  to  waterworks;  and  any  authority  in  the 
law  vested  in  the  trusteed  or  board,  is  now  vested  in  such 
director. 

Sec.  241  n  provides: 

**The  trustees  or  b^ird  ahill  be  authorized  to  make  con- 
tracts for  the  building  and  machiuery  of  waterworks,  build- 
ings, reservoirs  and  the  enlargement  and  repair  thereof, and 
the  manufacture  and  laying  do«?n  of  pipe,  and  the  furnish- 
ing and  supplying  with  conn3ctions  of  necessary  fire  hy- 
drants for  fire  department  purposes,  and  keeping  the  same 
in  repair,  and  for  all  other  necessary  purposes  to  the  full 
and  eflScient  management  and  construction  of  waterworks." 

Sec.  2419  provides: 
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'*Tbe  trustees  or  board,  before  entering  into  any  contract 
for  work  to  be  done,  the  estimated  cost  of  which  exceeds  five 
hundred  dollars,  shall  cause  at  least  two  weeks  notice  to  be 
given  in  one  or  more  daily  newspapers  of  general  circula- 
tion in  the  corporation,  that  proposals  will  be  received  by 
the  trustees  for  the  performing  of  the  work  specified  in 
such  notice;  and  the  trustees  shall  contract  with  the  lowest 
bidder,  if  in  their  opinion  be  can  be  depended  on  to  do  the 
work  with  ability,  promptness  and  fidelity;  and  if  soch  be 
not  the  case,  the  trustees  may  award  the  contract  to  he  next 
lowest  bidder,  or  decline  to  contract,  and  advertise  again." 

The  notice  seems  in  all  its  parts  and  purposes  to  have  been 
made  under  this  section  of  the  law.  It  is  not  made  to  har- 
monize with  the  purpose  and  intent  of  the  provisions  of  the 
Federal  Plan  Law,  nor  of  the  general  provisions  of  the  law 
as  found  in  section  794;  nor  do  the  bids  in  any  manner  pur- 
port to  be  made  under  those  sections;  and  it  is  evident  that 
those  sections  were  not  intended  to  apply  to  a  matter  of  this  | 

kind.  And  sec.  2419  is  one  under  which  the  city  authori- 
ties had  a  right  to  call  for  bids.  They  have  called  for  bids 
under  this  section.  The  bids  have  been  made  to  conform 
to  these  provisions,  and  it  is  under  this  section  that  the  au- 
thority of  the  city  to  award  the  contract  is  to  be  determined. 
This  section  gives  to  the  city  an  option  to  award  the  con- 
tract to  the  lowest  bidder,  if  in  their  opinion  he  can  be  de- 
pended upon  to  do  the  work  with  ability,  promptness  and 
fidelity;  and  if  such  be  not  the  case,  then  they  may  award 
it  to  the  next  lowest  bidder,  or  decline  to  contract.  This 
section  places  this  option  entirely  upon  the  opinion  of  the 
city  authority,  and  the  court  certainly  cannot  interfere  with 
that  opinion. 

In  this  case,  proof  has  been  introduced  as  to  the  charac- 
ter of  the  bidders,  and  it  is  claimed  that  the  Holly  Com- 
pany is  fully  capable  of  doing  this  work  with  ability,  prompt- 
ness and  fidelity.  There  is  no  claim  here  that  the  oity  is  in 
any  manner  acting  fraudulently  or  by  way  of  collusion   to 


WOL.  XV.  CIRCUIT  COURTS  OP  OHIO.  581 

McClain  v.  McKiseoD    et  al.,  and  two   other  cases. 

«vade  the  intent  of  this  statute;  and  for  aught  that  appears 
in  the  case,  it  is  acting  honestly,  and  with  an  opinion  that 
has  to  it  some  foundation.  The  city  under  this  statute  had 
the  right  to  reject  the  Holly  bid,  and  accept  the  bid  of  the 
Allis  Company.  The  duty  and  discretion  of  deciding  this 
<]aestion  is  imposed  upon  the  city  authorities,  and  not  upon 
QB.     10  C.  O.  R.,  page  74. 

The  plaintiff's  petition  for  an  injunction  is  dismissed. 


Judge  Mabvin  delivered  a  dissenting  opinion  as  follows: 
I  agree  with  the  result  reached  in  the  two  mandamus 
oases;  but  I  have  not  been  able  to  agree  with  my  associates 
in  the  injunction  case.  The  Federal  Plan  Law,  it  seems  to 
me,  undertook  to,  and,  I  think,  did  provide  a  plan  of  govern- 
ment for  the  city  of  Cleveland,  and  a  means  of  letting  con- 
tracts by  the  city  of  Cleveland.  If  it  be  true  that  the  direc- 
tor of  public  works  of  the  city  of  Cleveland  has  all  the  au- 
thority that  the  trustees  of  waterworks  have  under  the  gen- 
eral statute,  then  it  would  seem  to  follow  that  the  contract 
in  a  case  like  this  must  be  let  by  the  director  of  public 
^orks.  Section  2415  of  the  statute  provides  that  the  trus- 
tees of  waterworks  may  make  contracts.  Now,  so  far  as  I 
have  understood  this  case,  it  has  not  been  claimed  that  the 
•director  of  public  works  could  have  let  this  contract.  The 
oity  authorities  do  not  seem  to  have  acted  on  that  idea;  and 
it  was  awarded  by  the  council. 

It  must  be  conceded  that  as  to  the  course  to  be  pursued 
in  a  case  like  this  the  legislation  is  not  plain.  Section  76 
of  the  Federal  Plan  Law  provides: 

*'When  the  corporation  makes  an  improvement  or  repair, 
or  purchases  any  supplies,  the  cost  of  which  will  exceed 
9500,  it  shall  proceed  as  follows: 

'*Then  follows  the  various  sub-divisions  of  the  section, 
No.  6  being  as  follows: 

'*None  but  the  lowest  and  best  responsible   bid   shall   be 
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accepted  when  such  bids  are  for  labor  and  material  sep- 
arately, bat  the  council  may,  at  its  discretion,  reject  all 
the  bids  or  accept  any  bid  which  may  be  the  lowest  aggre- 
gate cost,  when  recommended  by  the  board  of  control.'' 

Now,  it  is  conceded  that  it  is  not  plain  as  to  what  is  to 
be  done,  except  where  the  bids  are  to  be  separate — for  diff- 
erent things  to  be  famished  or  done.  This  subdivision,  as 
has  been  said  in  the  opinion  already  delivered,  is  substan- 
tially like  section  794  of  the  statute.  That  section  is  con- 
strued, in  the  main,  with  section  799,  in  39  Ohio.  St.  Re- 
ports, where  Judge  Doyle  delivered  the  opinion.  In  that 
case  Judge  Doyle  took  occasion  at  least  twice  in  the  opinion 
to  say  that  the  court  does  not  undertake  to  say,  under  the 
language,  that  the  contract  is  to  be  let  to  the  lowest  and  best 
bidder,  whether  there  is  a  greater  discretion  than  where  it  is 
to  be  let  to  the  lowest  bidder.  But  pursuing  the  matter  for 
a  moment  further  as  to  whether  the  contract  is  to  be  award- 
ed by  the  council  or  director  of  public  works  As  I  have 
said,  the  council  seems  to  have  proceeded  upon  the  idea  that 
it  was  to  be  awarded  by  the  council;  and  I  believe  that  that 
was  the  intention  of  the  federal  plan  and  of  this  subdivision 
6  of  the  statute,  although  the  language  is  not  plain,  and 
there  is  no  other  provision,  ao  far  as  I  know,  and  I  have 
looked  with  some  care,  for  the  letting  of  contracts.  Now, 
that  being  so,  if  this  contract  is  to  be  let  under  that  statute, 
it  must  be  either  let  to  the  lowest  and  best  responsible  bid- 
der, or  to  the  lowest  responsible  bidder.  My  own  opinion 
is  that  in  no  event  can  the  contract  be  let  to  any  but  the 
lowest  bidder;  and  if  he  is  not  the  best  bidder,  the  council 
may  reject  the  bids  and  again  advertise.  I  think  the  whole 
spirit  of  the  statute  requiring  competitive  bidding  is  in  ac- 
cordance with  that  view. 

The  only  general  statute  which  provides  for  letting  to  the 
lowest  and  best  bidder  is  section*794,  and,  as  I  have  said, 
the  supreme  court,  in  the*^  case  to  which  I   have   called   at- 
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tention,  where  the  decision  was  made  by  Judge  Doyle,  ex- 
pressly avoided  determining  whether  there  may  be  a  letting 
of  the  contract  to  other  than  the  lowest  bidder. 

Under  section  2419,  which  has  been  constructed  by  the 
Circuit  Court  of  Hamilton  county,  to  which  attention  has 
been  called  in  the  opinion  already  delivered,  the  discretion 
is  plainly  left  with  the  public  authorities;  because  that  pro- 
vides that  the  contract  shall  be  let  to  the  lowest  bidder  if  in 
their  opinion  he  can  be  depended  on  to  do  the  work  with 
ability,  promptness  and  fidelity;  and  if  such  is  not  the  case, 
the  contract  may  be  let  to  the  next  lowest  bidder.  There 
is  clearly  a  discretion  left.  There  is  a  discretion  left  under 
my  construction  of  this  statute,  subdivision  6  of  section  76. 
If  in  the  judgment  of  the  authorities  the  lowest  bidder  is 
not  the  best  bidder,they  may  reject  all  bids.  Now,  to  illus- 
trate the  difficulty  that  I  think  comes  from  taking  any  other 
view — the  object  of  the  statute  being  to  secure  the  benefit 
of  competitive  bidding — take  this  case:  The  answer,  among 
other  things,  says  that  the  pump,  with  the  appurtenances, 
that  the  E.  P.Allis  Co.  propose  to  furnish,  weights  100  tons 
more  than  the  one  that  the  Holly  Co.  proposes  to  furnish. 
But  it  does  not  follow  that  because  the  E.  P.  Allis  Co.  will 
furnish  the  apparatus  desired  for  $64,000,  weighing  so  much 
more  than  the  one  that  the  Holly  Co.  propose  to  furnish, 
that  the  Holly  Co.,  if  it  had  the  opportunity  to  bid  for  an 
apparatus  of  this  additional  weight,  would  not  still  be  the 
lowest  bidder.  There  has  been  no  opportunity,  so  far  as 
appears  in  this  case,  for  anybody  to  bid  on  a  pump  that 
should  weigh  the  additional  100  tons;  and  it  would  seem  to 
me  that  the  course  to  be  pursued  would  be  to  reject  all  these 
bids  and  advertise  again.  If  it  is  desirable  that  the  pump 
and  its  appurtenances  shall  weigh  100  tons  more  than  it  is 
said  the  Holly  Co.  apparatus  weighs,  let  the  advertisement 
indicate  the  weight  the  apparatus  shall  have — that  it  shall 
not  be  less  than  a  given  amount.     It  seems  to  me  that  it  Is 
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in  direct  violation  of  the  spirit  of  the  statute  to  say  that  a 
contract  inay  be  let  to  a  bidder  not  the  lowest,  who  is  a  re- 
sponsible bidder  and  who  complied  with  the  conditions  of 
the  notice;  and  in  my  judgment,  in  a  case  like  this,  where 
the  separate  parts  are  not  to  be  bid  fox  separately,  it  mast 
be  let  to  the  lowest  bidder  or  not  let  at  all.  Then  there  is 
subdivision  8  under  this  section: 

"If  two  or  more  bids  are  equnl  for  the  whole  or  any  part 
of  the  work,  bat  are  lower  than  any  others,  either  may  be 
accepted,  but  in  no  case  shall  the  work  be  divided  between 
them.  '* 

It,  therefore,  seems  to  have  been  the  intention  of  the  leg- 
islation to  let  these  contracts  to  the  lowest  bidder  who  can 
conform  to  all  the  requirements,  and  who  is  responsible  and 
will  give  the  proper  bond. 

Now,  without  stopping  to  give  any  others,  these  are  some 
of  the  reasons  for  dissenting  from  the  opinion  of  the  major- 
ity of  the  court  in  the  case  brought  by  McClain  for  an  in- 
junction. 


I 


(Ihird  Circuit— Hardin  Co.,  0.,  Circuit  Court—Feb.    Term.    J898.) 

Before  Day,  Price  and  Norris,  JJ. 
JOHN  T.  HARRIS  v.  MAGOALENA  WESTERVELl. 

Proceeding  to  recover  concealed  assets  and  for  removal   of   admin- 
istrator can  he  joined — 

It  is  not  improper  to  join  in  one  proceeding,  an  application  for 
the  recovery  of  concealed  assets  of  an  estate,  and  for  the  re- 
moval of  the  administrator  of  such  estate:  and  the  mere  fact 
of  such  joinder,  will  in  nowise  affect  or  change  the  character 
of  either  proceeding  with  respect  to  appeal. 

Appeal — Proceeding  to  recover  concealed  assets — 
Appeal  lies  from  a  final  order  in  a  proceeding   to   recover   oon- 
cealed  assets,  by  express   provision    of   sec.  6407,  Rev.  Stat. 
There  is  no  similar  provision  with  reference  to  removal  pro- 
ceedings, and  in  such  matter  appeal  does  not  lie. 

Error  to  the  Court  of  Common  Pleas  of  Hardin  county. 
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g  On  June  11,  1896,  the  plaiDtiff  filed  in  the  Probate  Court 
of  Hardin  county,  his  application,  in  form  an  affidavit,  set- 
ting forth, in  substance, that  he  was  a  creditor  and  interested 
in^the  proper  administration  of  the  estate  of  William  West- 
ervelt,  deceased;  that  the  defendant  Magdalena  Westervelt 
was  widow  of  the  deceased  William  Westervelt,  and  admin- 
istratrix of  his  estate;  that  the  said  administratrix  unlaw- 
fuhy  and  fraudulently  conceals  and  withholds  from  the  in- 
ventory and  refuses  to  have  inventoried  as  assets  of  the  said 
estate,  certain  pesonal  property  described,  and  of  the  value 
of  some  $1,600.00;  that  there  are  unsettled  claims  and  de- 
mands existing  between  the  administratrix  and  the  estate, 
which ^are  the  subject  of  controversy  between  the  said  ad- 
ministratrix and  affiant  and  other  creditors  and  interested 
persons;  ajd  praying  for  the  removal  of  the  administratrix, 
the  appointment  of  a  new  one,and  that  a  proceeding  as  pro- 
vided bv  law  be  had  to  this  end,  that  said  concealed  prop- 
erty be  added  to  the  inventory  as  assets  of  the  said  estate. 
On  the  22nd  of  June,  1896,  upon  notice,  the  probate  court 
heard  and  disposed  of  the  application.  An  entry  was  made 
upon  the  journal  finding  in  favor  of  the  administratrix  on 
all  the  propositions  involved,  and  against  the  applicant 
Harris;  that  no  controversies  exist  beween  the  administra- 
trix and  creditors  of  the  estate  with  respect  to  unsettled 
claims  and  demands;  that  the  personal  property,  set  out 
and  described  in  the  application  and  said  to  be  concealed 
assets  of  the  said  estate,  is  not  assets  of  the  estate,  but  is  the 
property  of  the  said  Magdalena  Westervelt;  that  no  cause 
is  shown  for  the  removal  of  the  administratrix,  and  the  ap- 
plication is  disallowed  and  dismissed  with  a  judgment 
against  Harris  for  the  costs  of  the  proceeding.  Harris 
gave  notice  of  his  intention  to  appeal  the  matter  to  the 
court  of  common  pleas,  and,  within  the  time  provided  by 
the  statute,  gave  an  undertaking  for  appeal  in  an  amount 
fixed  by  the  court,  and  perfected  an  appeal  if    the  matter  is 
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appealable  under  the  proTisioDB  of  the  statute.  The  com- 
moD  pleas  court,  on  motion,  dismissed  the  appeal  on  the 
ground:  **No  appeal  lies  from  the  order  of  the  probate 
court  in  said  proceeding."  Harris  saved  an  exception  to  this 
rulinfi:  of  the  court,  and  prosecutes  error  here  to  obtain  re- 
versal of  the  order  dismissing  the  appeal. 

Day,  J. 

The  single  question  presented  by  this  record  is:  Does  ap- 
peal lie,  under  the  provisions  of  law,  from  the  probate  court 
in  such  matter  or  proceeding?  And  the  question  can  only 
be  correctly  answered  by  a  proper  determination  of  the 
character  of  the  proceeding.  The  statutory  provisions  for 
appeal  from  the  probate  to  the  common  pleas  court,  are 
simple  and  so  clear  and  definite  as  to  leave  but  little,  if 
any,  room  for  difference  of  opinion  as  to  what  matters  are 
and  are  not  appealable.  And  as  in  this  case,  the  controversy 
is  not  as  to  the  law  of  the  case — as  to  what  the  provisions  of 
law  are,  but  rather  as  to  the  character  of  the  proceeding  it- 
self. Is  it  of  such  character  that,  under  the  plain  provisions 
of  the  stntute,  appeal  lies? 

What  then  was  this  proceeding?  If  it  was  merely  to  ob- 
tain  the  removal  of  an  executor  or  administrator  and  the 
appointment  of  a  new  one,  no  appeal  lies.  In  such  case  the 
statute  makes  no  provision  for  appeal;  and  the  supprem^ 
court  has  held  that  none  lies.  If,  however,  it  was  a  pro- 
ceeding against  a  person  suspected  of  having  concealed, 
embezzled  or  conveyed  away  property  or  assets  of  the  estate 
of  a  deceased  person,  by  the  express  provision  of  section 
6407,  Revised  Statutes,  it  is  appealable.  If  such  was  the 
character  of  the  proceeding  in  question,  an  appeal  was 
properly  perfected, and  the  lower  court  was  in  error  in  sum- 
marily dismissing  plaintiff  out  of  court. 

Counsel  for  defendant,  with  zeal  and  persistence,  asserts 
it  was  a  proceeding  to  procure  the  removal  of  the  adminis- 
tratrix, and  of  course  not  appealable,  there  being  no  provis> 
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ion  for  appeal  in  such  case.  Counsel  for  plaintiff,  with 
equal  zeal  and  persistence,  contend  it  was  a  proceeding 
against  a  person  suspected  of  having  concealed  property  and 
assets  of  the  estate  of  William  Westervelt  deceased,  and 
appealable  of  course,  bj  the  express  provision  of  the  statute. 
It  may,  with  propriety,  be  said  that  both  are  to  an  extent 
right,  from  the  standpoint  assumed  by  them.  A  careful 
reading  of  the  complaint  61ed  by  Harris  discloses,  that  it 
was  a  proceeding  to  procure  the  removal  of  an  administra- 
tor and  the  appointment  of  another  one.  It  was  also  ''a 
proceeding  against  a  person  suspected  of  concealing  assets 
of  the  estate;'^  and,  that  a  proceeding  of  such  dual  charac- 
ter was  entirely  legitimate  and  proper,  there  can  be  but 
little,  if  any,  doubt.  The  alleged  improper  administratrix 
and  concealer  of  assets,  consisted  cf  one  and  the  same  per- 
son; and  it  is  the  policy  of  the  law  to  minimize  litigation 
in  the  number  of  actions  and  proceedings  that  may  properly 
be  instituted  and  maintained;  and  to  that  end,  by  express 
provision  of  law,  the  joinder  of  various  differing  causes  of 
action,  in  a  single  proceeding  is  provided.  It  would  seem, 
therefore,  that  it  could  not  be  improper,  if  under  the  provis- 
ions of  sec.  6017, Revised  Statutes, a  creditor  desired  the  re- 
moval of  an  administrator,  and  also,  under  sec.  6053,  de- 
sired to  proceed  against  the  same  person  for  concealing  as- 
sets of  the  estate,  to  unite  the  two  in  one  complaint  and 
pray  relief  concerning  both  in  the  one  proceeding.  That  is 
precisely  what  was  done  in  this  case, and  we  think  properly. 
The  first  complaint  contained  in  the  motion  is  that  the  ad- 
ministratrix is  concealing  property  and  assets  of  the  estate, 
and  the  property  is  described  with  particularity.  The  sec- 
ond complaint  is  that  there  are  differences  existing  between 
the  administratrix  and  the  creditors  of  which  the  affiant  is 
one,  as  to  claims  of  the  administratrix,  that  are  liable  to 
lead  to  litigation, as  ground  for  the  removal  of  the  adminis- 
tratrix.    The  prayer  ie,  for  removal  of  the   administratrix 
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and  the  appointment  of  another  one;'  and,  each  proceeding 
as  will  add  the  concealed  property  to  the  inventory,  as  ae- 
Bets  of  the  estate. 

The  questions  raised  and  presented  by  the  affidavit  tiled, 
were  sabmitted  to  and  decided  by  the  probate  couit, 
and  final  judgment  entered  thereon.  All  the  propositions 
involved  were  adjudged,  and  the  judgment,  if  allowed  to 
stand,  will  constitute  a  bar  to  any  subsequent  proceeding 
against  the  administratrix  for  the  same  alleged  conceal- 
ment of  assets  of  the  estate;  so  that  a  final  judgment  was 
entered  against  the  plaintiff  in  a  proceeding  against  a  per- 
son s'jspected  of  concealing  assets,  from  which  plaintiff  has 
the  right  of  appeal  in  virtue  of  the  provisions  of  the  statute, 
unless  something  has  intervened  by  which  the  right  of  ap- 
peal has  been  taken  away.  Nothing  has  intervened — nothing 
unusual  has  got  into  the  case,  unless  it  is  unusual  to  hear 
and  determine  two  separate  independent  propositions  io 
one  pro.^eeding;  and  it  is  not  claimed  or  believed,  that  the 
mere  fact  that  the  ''proceeding  against  a  person  suspected 
of  concealing  assets,**  was  disposed  of  in  connection,  and  io 
the  same  proceeding,  with  an  ''application  for  the  removal 
of  an  administrator'*,  would  change  its  character  in  any  re- 
spectfOr  in  any  way  affect  the  matter,  so  as  to  make  it  non- 
appealable. If  this  is  correct,the  right  of  appeal  remained 
unaffected,  and  the  plaintiff  in  error  having  taken  the 
necessary  stepa  in  time,  perfected  an  appeal  in  the  matter, 
and  the  lower  court  was  in  error  in  dismissing  it. 

The  judgment  is  reversed,  witd  coats.  The  motion  to  dis- 
miss the  appeal  is  overruled  and  the  cause  remanded  for 
further  proceeding  according  to  law. 

Frank  C.  Daugherty,  for  Plaintiff  in  Error. 

Smick  &  Hoge,  for  Defendant  in  Error. 
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(First  Circuit— Hamilton  Co.,  O..  Circuit  Court— Jan. Term,  1898.) 

Before  Cox,  Smith  and  Swing,  J  J. 

THE  VILLAGE  OF   NORWOOD  v.  GEORGE  C.  OGDEN  AND 

LAURA  L.  WHALING. 


Appropriation  for   street  purposea^Asseasment  of  compensation 
and  coats  on  owner*a  remaining  land  by  foot  front— 

Under  the  decisioDs  of  the  Supreme  Court  it  is  not  unconstitutional 

for  a  city  to  condemn  a  strip  of  land  for  street   purposes,  pay  for 

it,  and!    then  assess  the  amount  of  the   damages   awarded  for  the 

land  and  the  expenses  of  condemnation  proceeding  on  the  abutting 

lots  and  lands  by  the  front  foot,  although    by   such   proceeding 

the  owner  of  the  strip  taken  will  be  compelled  to  pay  back  by  way 

of  assessment  the  money  awarded  to  him  together  with  the  costs 

of  the  condemnation  proceeding. 

Error  to  the  Oourt  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

In  the  original  action  Ogden  and  others  sought  to  re- 
strain the  village  from  the  collection  of  an  assessment  levied 
on  their  property  to  pay  condemnation  money  for  property 
appropriated  by  the  village  to  open  a  street  in  said  village. 
A  general  demurrer  to  the  petition  was  filed  by  the  village. 
This  demarrer  was  overruled  by  the  court,  and  the  defend- 
ant  not  desiring  to  plead  further,  the  injunction  was  made 
perpetual,  and  judgment  rendered  against  the  village  for  the 
costs,  and  to  all  of  which  it  excepted,  and  filed  this  petition 
in  error,  seeking  the  reversal  of  said  judgment. 

In  substance  the  petition  alleged  that  on  Feby.  15,1892, 
the  village,  by  its  council,  passed  an  ordinance  for  the  con- 
demnation and  appropriation  for  public  use,  for  opening  and 
extending  Sherman  avenue,  of  a  strip  of  ground,  and  pro- 
viding that  the  condemnation  money,  costs,  etc.  be  assessed 
per  front  foot  upon  the  property  bounding  and  abutting  on 
that  part  of  Sherman  avenue  so  condemned  and  appropriat- 
ed therein.  That  proceedings  were  accordingly  had  against 
plaintiffs  and  others  to  assess  said  compensation,    and  Geo.. 

CMPTKIGHT,  1898,  BT    GABL  O.    JASlf. 
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C.  Ogden  wns  allowed  $625,  and  Laura  L.  Whaling  $625, 
which  was  paid  to  them. 

That  on  Nov.  7,  1892,  the  council  passed  an  ordinance 
to  assess  a  special  tax  on  real  estate  bounding  and  abutting 
on  Sherman  avenue  from  the  east  side  of  Allison  street  to 
tne  east  line  of  Ogden's  land,as  provided  in  said  ordinance — 
viz. ,  so  much  on  each  front  foot  of  the  several  lots  of  land 
bounding  and  abutting  on  Sherman  avenue  from  east  side  of 
Allison  street  to  east  line  of  Ogden's;  to  pay  the  cost  and 
expense  of  condemning  property  for  extending  said  Sher- 
man avenue  between  the  points  aforesaid,  together  with  the 
interest  on  bonds,  etc. 

It  is  further  averred  that  the  village  seeks  through  the 
enforcement  of  said  ordinance  to  assess  the  damages  caused 
to  plaintiff  and  others  by  the  appropriation  of  the  property 
of  plaintiffs  and  others,  the  costs  and  expenses  etc.  back  on  the 
remaining  property  of  plaintiffs  and  others,  bounding  and 
abutting  on  that  part  of  Sherman  avenue  so  condemned  and 
appropriated  according  to  the  front  foot.  There  are  other 
allegations  as  to  the  collection  from  plaintiffs  of  the  amount 
assessed  against  plaintiffs'  property  for  1893, and  the  certifi- 
cation to  the  county  auditor  of  the  installments  for  the 
years  1894  and  1895  on  their  property;  and  it  is  averred 
that  if  plaintiffs  are  compelled  to  pay  the  assessments  made 
against  them,  it  will  require  not  only  the  total  amount  of 
the  compensation  money  awarded  to  them,  but  other  sums 
in  addition, and  that  this  is  arbitrary, unjust, and  in  violation 
of  law  and  the  constitution  of  the  state,  and  will  be  a  con- 
fiscation of  their  property  which  is  without  due  process  of 
law,  and  in  violation  of  the  constitution  of  the  United 
States. 

It  is  our  understanding  that  the  constitutionality  and 
validity  of  such  legislation  and  proceedings  has  been  settled 
adversely  to  the  claim  of  the  plaintiffs  below,  by  the  su- 
preme court  of  this  state.    Sec.  18  Ohio  St.,  308;  29   Ohio 
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St.,  69  and  49  Ohio  St.,  834.  V7hile  these  decisioDs  stand, 
or  anless  a  different  rule  is  eetabliBhed  by  the  Supreme 
Court  of  the  United  States,  we  are  bound  by  them. 

It  was  stated  by  counsel  for  defendant  in  error,  that  all  of 
the  land  abutting  on  the  property  so  condemned  and  appro- 
priated, liable  to  assessment, was  not  in  fact  assessed.  This 
does  not  appear  from  the  allegations  of  this  petition,  and  in 
oar  opinion  the  petition  did  not  state  a  good  cause  of  ac- 
tion, and  the  demurrer  was  improperly  overruled,  and  the 
judgment  for  plaintiffs  improperly  rendered.  The  judgment 
will  therefore  be  remanded  to  the  court  of  common  pleas 
for  Bucb  further  proceedings  as  are  warranted  by  law. 


(Sixth   Circuit— Lucas    Co.,  O.,  Circuit   Court — Jan.  Term.  1898.) 

Before  King,  Hayoes  and  Norris,  JJ. 

(Judge    Norris  taking  the  place  of  Judge  Parker.) 

CATHERINE  S.  FISHER  v.  WASHINGTON  W.  TRYON.GBORGE 
B.  SCHULTZ,  and  THE  TOLEDO  TRANSFER 

COMPANY. 


Pleading — Averments    in,    bind  party — Different  parties  defend- 
ants— 
ll).  A  party  is  concluded  by  the    averntients    of   his   pleadings,  and 

will  be  bound  by  the  averments  as  between  himself  and  one  of 
the  defendants,  although  evidence  may  have  been  properly  ad- 
mitted as  between  himself  and  another  party  in  the  case  to  the 
contrary. 

Independent  contractor  -Liability  of  property  owner — 
(2).  Application  is  made  in  discussing  the  charge  of    the    court    and 
facts  of  thecase,of  the  rules  laid  down  in  47  Ohio  St.,  p.  207  and 
49  Ohio  St.,  p.  69,  in  regard  to  the  liability  of    property    owners 
for  acts   of  contractors. 

Hack  driver — Duty  of  care— Excavation  in  street — 
(3).  The  petition  charged  that  the  driver  of  the  Transfer  Company's 
back,  did  not  use  ordinary  and  reasonable  care  in  driving  and 
looking  out  along  the  street.  The  court  charged  ''that  It  was 
the  duty  of  the  driver  while  driving  to  keep  a  prudent  and  care- 
ful lookout  ahead  of  him,  and  to  use  all  reasonable  care  to 
avoid  obstructions  and  excavations  in    the   street ;  that   is,  such 
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care  as  an  ordinarily  prudent  perpon  in  his  situation   and  under 

the  circumstances  surrounding  him,  is  accustomed  to  exercise/' 

Held :  A  correct  statement  of  the  law  governing  this  case. 

Action  for  damages  for  tori  against  different  defendants^  Verdict 
against  all,  only  for  joint  tort  ofaU-- 

(4).  In  an  action  in  tort  against   several   defendants,  the  jury   were 

charged  that  if  they  found  against  all    of    the    defendants,  they 

could  only  assess  damages  which  resulted  from  the  acts  of  all  the 

defendants. 

Error  to  the  Court  of  Common  Pleas  of  Lacas  couDtj. 

Hatnes,  J. 

A  petition  in  error  is  filed  by  the  plaintiff  for  the  pur- 
pose of  reversing  a  judgment  of  the  court  of  common  pleas 
rendered  in  a  case  wherein  Catherine  S.  Fisher  was  plain- 
tiff, and  these  defendants  in  error  were  defendants.  The 
petition  in  the  common  pleas  was  originally  filed  by 
plaintiff  against  George  T^.  Schultz  and  Washington  W. 
Tryon,  alone,  and  it  set  out,  among  other  things,  that  said 
city  was  a  municipal  corporation  and  that  certain  streets  in 
said  city  crossed  each  other;  ''that  on  the  22nd  day  of  Sep- 
tember,  1894,  the  defendants  entered  upon  said  St.  Clair 
street,  a  little  northwesterly  of  where  it  intersects  with 
Monroe  street,  and  removing  the  paving  stones  upon  one 
side  of  said  street,  did  excavate  a  large  and  deep  hole  in 
said  street,  for  the  purpose  of  making  some  kind  of  water 
or  gas-pipe  connection  or  otherwise,  the  exact  nature  of 
which  to  plaintiff  is  unknown."  It  then  states  the  duty  of 
defendants  in  regard  to  the  excavation;  that  ''they  negli- 
gently, wrongfully  and  carelessly,  after  making  the  said  ex- 
cavation in  the  roadway  of  said  street,  and  while  at  work- 
thereat,  failed  to  place  either  barriers  or  lights  in,  around 
and  by  the  same,and  left  the  same  open  and  exposed  in  the 
night  season  of  said  day  when  it  was  dark,  in  such  wise 
that  persons  passing  upon  and  along  said  street,  upon  foot 
and  in  vehicles,  were  liable  to  fall  therein,  and  be  thereby 
greatly  injured,  as  defendants  well    knew,  or  by    the  exer- 
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cise  of   reasonable  care  might  have    known.  ^'     It  then  Beta 
out  that  upon  said   day    and    in    the   evening   thereof,  the 
plaintiff  was    being    carried,  with    her    fansband    and    her 
sister,  in  a  oarriage   from  the  Boody  House,  in  the  city    of 
Toledo,  to  the  Michigan  Central  Railway  Company's  depot 
in  Toledo,  along  said  street,  and  that  while    being    so  car- 
ried   along  said  street,  '*one  side  of  said  carriage  suddenly 
dropped,  down  into  said  bole  so  made  by  defendants,  throw- 
ing plaintiff  forward  and    severely     bumping  and    injuring 
her  body,  cutting  and  bruising  her  forehead  above  one  eye, 
so  that  the  same  was  caused  to  bleed  profusely.    Thereupon 
plaintiff,  with  the  other  occupants  of  said    carriage,  got  out 
therefrom  and  were  helped    by  plaintiff's    husband    to    the 
sidewalk.     It  was  very  dark  at  said  time,  and  neither  plain- 
tiff nor  her  companions  were  able  to  see  or  distinguish    the 
surroundings.     After  said  carriage  had  been  lifted  up    and 
moved  forward,  plaintiff's  husband    came    to    plaintiff  and 
undertook  to  assist  her  to  again  re-enter  the   said  carriage, 
and  while  plaintiff    was    proceeding    from  where    she  was 
standing  on  the  sidewalk  to  where  said  carriage  was  located, 
plaintiff  suddenly  stepped  off  into  space,  and  was  thereupon 
precipitated  and  thrown  into  the  said  deed  hole    then    and 
there  existing  in  the  above  part  of  said  street    as  aforesaid. 
Said  hole  was  about  eight    feet    deep,  and  plaintiff   fell    to 
the  bottom  thereof,  falling  against  and    striking  her    body 
against  the  sides  and  bottom  of  the  same,  to  her    great  in- 
jury and  damage  as  hereinafter  stated.    It  then  proceeds  to 
state  the  injuries  that  she  received. 

Subsequently,  by  leave  of  court,  plantiff  filed  an  amend- 
ment to  her  petition  making  the  Toledo  Transfer  Company 
a  party  to  the  action,  and  in  regard  to  that  she  says:  ''That 
the  Toledo  Transfer  Company  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  state  of  Ohio,  and  carrying  on  a 
general  hack  and  vehicle  transfer  business  in  the  city  of  To- 
ledo, Ohio.      Since  filing  her    petition    in    this    cause,  the 
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plaintiff  has  been  informed  and  believes  that   the   said  The 
Toledo  Transfer  Oompany  is  a  proper  party  defendant  here- 
in, by  reason  of  its  negligence  in  connection    with    the  in- 
juries inflicted  apon  and  sustained  by  plaintiff  as  set   forth 
in  her  petition.     Upon  the  night  of  the  22nd  day    of  Sep- 
tember, 1894,  when  plaintiff  was  being  transferred  in  a  car- 
riage upon  and  along  St.  Clair  street,  in  the  city  of  Toledo, 
from  the  Boody  House  Hotel,   to  the    Union  Railway    Sta- 
tion, in  said  city,  as  set  forth  in  the  petition,  she  employed 
for  that  purpose  the  defendant,  The  Toledo   Transfer  Com- 
pany, who  was  then  and  there  a  common  carrier    of  passen- 
gers, to  carry  and  transfer  her  from    said    Boody  House  to 
said  Railway  Station.     And  in  pursuance  of  said    contract 
of  carriage,  plaintiff  was  riding  in  a  carriage  it  hack  of  said 
The  Toledo  Transfer  Company  at    the    time   she    received 
her  injuries,  as  set  forth  in    the    petition.     As  such  carrier 
of  the  plaintiff,  it  was  the  duty  of  said  The  Toledo  Transfer 
Company  to  carry  plaintiff  safely  and  without  harm, and  de- 
liver her  at  the  said  railway  station.     In  that  behalf  it  was 
its  further  duty  to  have    its  agent  driving  the  carriage  in 
which  the  plaintiff  was  riding,  keep  a  constant,  prudent  and 
careful  lookout,  ahead  of  said  carriage,    to   see  and  to  avoid 
any  obstructions  or  excavations  that  might  be  in  and  along 
the  way  over  which  said  carriage  was  to  pass.    And  yet  the 
agent  of  the  said  defendant  who  was  driving  said    carriage, 
did  not  so  keep  a  constant,  prudent  and  careful  lookout  up- 
on the  street  along  which  he  was  driving;  but  on   the  con- 
trary, negligently,  wrongfully  and    carelessly,  without  the 
exercise  of  ordinary  or  reasonable  carCj  drove  the  said  car- 
riage into  the  hole  or    excavation     made  in    said  St.  Clair 
street,as  described  in  the  petition.   Plaintiff  is  now  informed 
and  believes   that   the  said  agent  of    The  Toledo  Transfer 
Company  did  not  exercise  ordinary  and  reasonable  care   to 
observe  and  avoid  the  said  excavation  in  said  street,  or  take 
warning  thereof  so  as  to  avoid  the  same;  but  did  drive    his 
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said  carriage  00  that  the  wheels  thereof  ran  into  the  large 
hole  excavated  in  St.  Clair  street  as  aforesaid,  thereby  prox- 
imately condacing  to  all  the  injuries  and  sickness  and  dam- 
ages sustained  by  the  plaintiff,  as  in  her  petition  des- 
cribed." 

Tryon,  in    his  answer — after  making    general  denials — 
says  that  he  is    the  lessee   of  a  store-roum  situate   on    the 
southeasterly  corner  of  Monroe  and  St.  Clair  streets:   '*That 
in  connection  with  his  said  business,  and  for  the  purpose  of 
furnishing  power  to  propel  certain  appliances  used    in    and 
about  said  store,  he  has,  and  at  the  happening  of  the  events 
hereinafter  set  forth,  had  in    operation  in  bis  store,  a  water 
motor,  which  was  furnished  and  supplied  with    water    from 
the  water  main    in  St.   Clair  street,  said  water  main    being 
owned   by  the  city  of  Toledo.     That  on  or  about  the    22nd 
day  of  September   aforesaid,  there  was  a  leak  in  his  service 
pipe;  that  to  prevent  damage  to  property   it   was  necessary 
to  have  it   repaired  immediately,  and  he   employed  the   de- 
fendant, George  B.  Scbultz,  to  repair  it.      That  said  George 
B.  Scbultz  is,  and  was  at  that  time  a   plumber,  engaged   in 
such  work,  and  who  was  regularly  licensed  and    authorized 
by  the  said  city  of  Toledo  to   perform   such     work,    and    to 
make  the  necessary  excavations  in  the  streets   for   the   pur- 
pose of  doing  the  same.     That  thereupon   said   George    B. 
Scbultz  proceeded  to  repair  said  pipe,  and  in   so   doing,    it 
became  and  was  necessary  for  bim  to  make  an  excavation  in 
order  to  reach  said  pipe   where  the  same   was  broken    and 
leaking,  and  also  at  the  point  or   place   where   said    service 
pipe  was  connected  with  said  walerpipe   in   St.  Clair  street. 
The  said  last-mentioned  excavation  was   at   the  only    point 
where  the  water  could  be  turned  or  shut  off  from   said   ser- 
vice pipe  while  said  repairs  were  being   made,    and   that    it 
was  necessary  for  said  water  to  be  so  shut  off    before    said 
repairs  could  be  made.     This  defendant   further    says    that 
he  in  no  wise  directed,  controlled,  supervised  or   managed, 
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and  that  be  in  do  wise  attempted  to  direct,  control  or  man- 
age or  sapervise  the  mode  or  manner  of  making  said  repairs, 
or  in  making  the  excavation  necessary  in  and  about  the 
carrying  on  of  said  work.  This  defendant  further  says  that 
be  made  a  contract  with  said  defendant, George  B.  Schultz, 
to  make  said  repairs,  but  that  in  making  such  repairs  said 
Schultz  was  not  under,  or  subject  to  any  direction  or 
authority  from  this  answering  defendant  as  to  how  or  in 
what  manner  said  work  should  be  done.'' 

The  defendant  George  B.  Schultz  filed  an  answer  himself, 
and  it  is  mainly  a  denial  of  any  negligence.  The  main  part 
of  it  is  that  he  denies  that  the  excavation  was  not  properly 
lighted  and  cared  for,  and  he  avers  that  if  the  plaintiff 
drove  into  the  hole,  she  drove  into  it  of  her  own  negligence. 

The  defendant  Transfer  Company  answering,  admits  that 
these  parties  were  being  transferred;  admits  that  these 
boles  were  dug  there,  and  says:  ''It  admits  that  said  de- 
fendants, Schultz  and  Tryon,  did  wrongfully,  negligently 
and  carelessly,  after  making  the  said  excavation  in  the  road- 
way of  said  street,  and  while  at  work  thereat,  fail  to  place 
either  barriers  or  lights  in,  around  and  by  the  same,  and 
left  the  same  open  and  exposed  in  the  night  season  of  said 
day  when  it  was  dark,  in  such  wise  that  persons  passing 
along  and  upon  said  street  upon  foot  and  in  vehicles  were 
liable  to  fall  therein  and  be  thereby  greatly  injured,  as  said 
defendants  Shultz  and  Tryon  well  knew,  or  by  the  exercise 
of  reasonable  care,  might  have  known.  That  admission  is 
in  the  language  of  plaintitf' s  petition. 

A  joint  reply  was  filed  by  the  plaintiff  in  the  case.  The 
petition  having  been  filed  in  March,  1895,  Schultz's  answer 
was  filed  in  March,  1895,  and  the  answer  of  Tryon  filed  in 
March,  1895,  and  the  amendment  to  this  petition,  maling 
other  parties,  in  April,  1895;  service  was  had  upon  the 
Transfer  Company  at  that  time, and  it  filed  its  answer  March 
17tb,  1897.  This  joint  reply  was  filed  on  the  22nd  day  of 
March. 
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It  appears  in  the  jourDal  entry  that,  upon  (motion  of  the 
<lefendant  Transfer  Company,  the  reply  itself  was  stricken 
from  the  files.  It  appears  in  the  bill  of  exceptions,  that  it 
-was  stricken  from  the  files,  for  the  reason,  as  stated,  that 
the  reply  did  not  conform  to  the  order  of  court.  That  be- 
ing stricken  off  on  the  22nd,  the  plaintiff  was  allowed  to 
immediately  file  separate  replies  thereto,  and  on  Ihe  24th  of 
March,  two  days  thereafter,  he  did  file  separate  replies  to 
the  answers  of  the  several  defendants. 

Trial  was  commenced  on  the  20th  of  March,  1897,  and 
continued  until  a  verdict  was  rendered,  occupying,  I  think, 
a  couple  of  days. 

Some  objections  were  made  to  the  introduction  of  testi- 
mony by  the  parties,  but  nothing  that  affects  materially 
the  plaintiff.  The  testimony  was  given  and  the  case  then 
submitted  to  the  jury,  after  the  charge  of  the  court,  and 
most  of  the  errors  that  are  complained  of  arise  from  the 
charge  given  by  the  court  to  the  jury.  There  is  a  general 
allegation  in  the  motion  for  a  new  trial  that  the  verdict  is 
against  the  evidence,  and  it  is  said  in  the  petition  in  error, 
that  one  of  the  greatest  errors  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

The  testimony  as  it  was  offered  by  the  various  par- 
ties, shows  substanti<illy  this  state  of  facts:  That  this  lady, 
with  her  husband, resided  at  Ypsilanti^in  the  state  of  Michi- 
gan, and  bad  been  on  a  visit  at  Tiffin,  Ohio.  They  came 
into  Toledo  on  the  afternoon  of  the  day  stated  in  the  pe- 
tition, arriving  about  four  o'clock,  over  the  Pennsylvania 
road  and  were  carried  by  one  of  the  hacks  of  the  Transfer 
Company, from  the  Pennsylvania  Depot  to  the  Boody  House, 
and  at  that  time  an  order  was  given  by  the  husband  of  the 
plaintiff, that  the  hack  return  for  them  at  8  o'clock,or  a  little 
after,  to  take  them  from  thb  Boody  House  to  the  Michigan 
Central  Depot — the  Union  Depot.  The  hack  did  return, 
and  it  was  while  passing  along  the  street  on   their  way    to 
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said  depot  thnt  the  accident  occurred.  The  testimoDy  on  the 
part  of  the  plaintiff,  in  regard  to  the  condition  of  affairs,  so 
far  as  she  and  her  husband  observed  them,  at  this  point, 
was  that  there  were  no  lights  at  the  place  were  the  accident 
occurred,  and  that  it  was  very  dark,  and  that,  as  they  were 
riding  along,  the  carriage — as  the  husband  thinks — turned 
a  little  to  the  left,  and  suddenly  one  side  of  the  fore  part  of 
the  carriage  dropped  down  a  little  distance  and  thereupon 
his  wife  was  thrown  forward — be  being  seated  with  his  back 
toward  the  horses, and  the  lady  on  the  hind  seat — and  hit  a 
portion  of  her  body,  and  also  her  forehead,  against  her  hus- 
band, cutting  her  head,  as  the  husband  testifies,  so  that  the 
blood  ran  down  one  side  of  her  face,  and  there  being  per- 
haps soma  bleeding  at  the  nose.  He  testifies  that  he  then 
opened  the  carriage  door,  upon  the  right  hand  side,  and  all 
the  parties  got  out  and  went  towards  the  sidewalk  on  the 
westerly  side  of  the  street;  that  in  a  very  few  moments  the 
driver  said  to  these  parties  '^Come  on;''  and  they  started  to 
walk  over — the  wife  and  her  sister  walking  together,  and 
the  husband  standing  very  near  the  carriage.  Several  par- 
ties had  in  the  meantime  gathered  around  the  place  where 
the  accident  had  happened,  and  as  the  plaintiff  and  her  sis- 
ter passed  through  the  crowd,  Mrs.  Fisher  suddenly  went 
down  into  this  hole  in  the  street, and  received  additional  in- 
juries. 

The  testimony  on  the  part  of  the  Transfer  Company  tends 
to  show  that  when  the  wheel  went  into  the  hole,  the  driver 
was  pitched  off  upon  the  earth  Ijiog  alongside  of  the  hole; 
that  he  got  up,  and  one  or  two  persons  came  and  lifted  up 
his  carriage;  that  when  they  did  so  the  husband  was  stand- 
ing by,  and  8fl»d:  *'Can  we  reach  the  depot?*'  That  the 
driver  took  out  his  watch  and  said  '"Yes";  that  he  had  four- 
teen minutes;  that  Mr.  Fisher  thereupon  called  to  his  wife  ta 
come  over,  and  she  came  across  and  he  opened  the  door  and 
they  got  in,  and,  according  to  his  testimony  he  didnH   see 
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anything  of  the  falling  into  the  hole,  or  of  the  lady  being 
lifted  from  the  hole.  They  then  got  into  the  carriago  and 
started  t9wardB  the  depot,  and  then  the  husband  ordered  the 
driver  to  drive  back  to  the  Boody  House,  which  he  did, 
where  the  parties  remained  until  the  next  night,  and  then 
returned  home. 

The  testimony  on  the  part  of  Schultz  and  Tryon  is,  that 
a  light  was  placed  on  this  hole  about  five  o'clock  in  the 
evening,  and  remained  there  until  about  eight  o'clock,  and 
was  burning  when  Mr.  Schultz  went  to  his  supper,  the 
work  being  then  completed  with  the  exception  of  filling  up 
the  excavation.  That  when  he  returned,  just  after  the 
accident  occurred,  the  light,  was  not  burning  and  the  lant 
ern  was  lying  there  somewhere.  It  appears  From  the  testi- 
mony of  the  boy  who  was  a  helper  there,  that  he  was  in  the 
hole  where  the  repair  had  been  made,and  that  hole,  accord- 
ing to  the  testimony,  was  situated  within  the  curb  line,  be- 
tween the  curbstone  and  the  sidewalk,  on  the  easterly  side 
of  the  street;  and  Harry  Schultz, a  son  of  defendant  Schultz, 
had  come  over  to  where  he  was  for  the  purpose  of  getting 
a  light,  a  few  moments  before  the  accident,  and  lighted  his 
candle  there  by  the  other  party's  candle,  and  went  back  to 
the  hole  in  the  street.  Just  where  Harry  Schultz  was  at 
the  time  of  the  accident,  does  not  perhaps  appear,  except 
inferentially.  He  was  present  in  court  at  the  trial,  but  was 
not  called  by  either  party.  It  is  said  that  he  lighted  his 
candle  for  the  purpose  of  getting  down  into  the  hole  to  turn 
on  the  water;  and  the  young  man  in  the  other  hole  testifies 
that  the  water  was  turned  on,  and  he  remained  there  to  see 
that  it  worked  right.  It  is  claimed  in  argument  that  Harry 
Schultz  had  taken  this  lantern — his  own  light  having  gone 
out — for  the  purpose  of  lighting  himself  into  this  hole  and 
to  turn  the  water  into  the  service  pipe;  but  that  does  not 
appear  very  clearly — at  least  no  parties  appear  to  have  been 
there  at  the  time  of  the  accident  except  thedriver,and  prob- 
ably this  son  of  Schultz. 
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The  jury  evidently  foand  that  at  the  time  of  the  accident, 
the  light  was  not  burning  upon  the  embankment;  that  there 
was  no  light  or  guard  there  at  that  time,  and  they  returned 
a  verdict  of  S1200  against  Schultz,  a  verdict  for  the  de- 
fendant Tryon  and  for  the  defendant  Transfer  Company.  It 
is  for  the  purpose  of  reversing  this  judgment  in  favor  of 
TryoQ  and  the  Transfer  Company  that  the  petition  in  error 
is  filed. 

I  will  say  here,  that  on  reading  the  testimony,  it  appears 
to  U3  that  if  the  jury  took  that  view  of  the  facts  in  the  case, 
that  the  verdict  is  in  accordance  witb  the  probabilities.  We 
think  it  very  probable  that  while  a  lantern  had  been  put  on 
the  dirt  pile  about  five  o'clock,  for  some  reason,  it  was  not 
there  at  the  time  of  this  accident.' 

I  have  stated  these  matters  very  fully,  for  the  reason  that 
they  throw  light  upon  the  charge  of  tbe  court,  and  I  will 
examine  that  charge  to  see  whether  the  law  was  or  was  not 
correctly  laid  down  by  the  court.  Part  of  the  charge  was 
as  follows: 

'*Next  as  to  the  defendant,  The  Toledo  Transfer  Co. 
This  branch  of  the  case  also  presents  some  peculiar  features. 
I  will  first  read  and  give  to  you  as  the  law  of  the  case  to  be 
applied  by  you,  the  special  instructions  Nos.  1  and  2,  which 
have  been  requested  in  behalf  of  the  Transfer  Company.'* 

''1.  The  jury  is  instructed  that  as  between  the  plaintiff 
and  the  defendant  The  Toledo  Transfer  Company, all  of  the 
allegations  of  the  petition  admitted  by  the  answer  of  said 
defendant  are  to  be  taken  as  between  the  plaintiff  and  said 
defendant  as  true,  notwithstanding  any  evidence  that  may 
have  been  received  as  to  any  of  the  facts  so  alleged  and  ad- 
mitted." 

"2.  The  jury  is  instructed  that  as  to  the  defendant  The 
Toledo  Transfer  Cj.  ,  an  excavation  was  made  in  said  street 
by  persons  other  than  the  Toledo  Transfer  Company,  and 
that  the  same  was  left  open  and  exposed  in  the  night  season 
of  the  day  of  said  accident,  when  it  was  dark,  in  such  wise 
that  persons  passing  along  and  upon  said   street,    upon  foot 
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and  in  vehicles,  were  liable  to  fall  therein.  That  the  per- 
son or  persons  so  making  said  excavation  in  the  roadway  in 
said  street,  and  while  at  work  thereat,  failed  to  place  either 
barriers  or  lights  in,  around  and  by  the  same.  That  it  was 
very  dark  at  said  time,  about  the  hour  of  8-35  P.  M.  of 
said  day,  and  neither  plaintiff  nor  her  companions  were  able 
to  see  or  distinguish  the  surroundings.  Tbat  ench  and  all 
of  the  above  statements  of  fact  are  to  be  taken  and  con- 
sidered as  facts,  of  course  solely  upon  the  issue  between  the 
plaintiff  and  the  Transfer  Company,  notwithstanding  any 
evidence  which  may  have  been  received  in  this  case  tending 
to  contradict  the  same.'' 

One  of  the  peculiarities  of  the  case  is,  that  by  the  intro- 
duction of  the  defendant  Transfer  Company  into  the  case, 
this  has  brought,  in  my  judgment,  several  causes  of  action 
into  one  single  cause  of  action:  The  liability  of  the  defend- 
ants Schultz  and  Tryon  upon  the  fact  as  to  whether  or  not 
they  had  caused  this  excavation  to  be  dug  in  the  street  and 
left  it  without  any  proper  barriers  or  lights  or  warning. 
The  liability  on  the  part  of  the  Transfer  Company  that 
there  being  a  hole  in  the  street — no  matter  how  the  hole 
came  there — whether  by  the  action  of  man,  or  natural  causes 
— there  being  a  dangerous  hole  in  the  street,  the  driver 
carelessly  and  negligently  drove  into  the  hole,  and  as  a  re- 
sult of  it,  the  plaintiff  was  injured.  Now  in  order  to  estab- 
lish the  negligence  of  Tryon  and  of  Schultz,  it  was  neces- 
sary to  make  the  averment  that  there  was  no  light — no  pro- 
tection— to  this  hole,  and  that  it  was  dark,  so  that  it  could 
not  be  seen;  and,  as  I  said  before,  the  testimony  of  the 
plaintiff  was  very  strong  upon  that  point.  In  order  to  es- 
tablish the  liability  of  the  Transfer  Company,  it  was  neces- 
sary to  show  that  it  was  light  at  the  time  of  this  accident, 
that  it  was  light — ^so  that  the  driver  could  see — so  that  be 
ought  to  have  seen — might  have  seen — this  excavation.  Now 
the  plaintiff  files  a  petition  against  Schultz  and  Tryon  and 
alleges,  in  strong  language,  that  there  was  no  light  at  this 
point;  no  barrier,  and  that  it  was   very    dark.     Afterwards 
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he  filed  an  amendmeDt  to  his  petition  and  made  The  Toledo 
Transfer  Company  a  party,  leaving  the  allegation  just  as  it 
wae  in  regard  to  the  lights  and  the  condition  of  affairs  at 
the  excavation  or  hole,  and  said  that  the  defendant  negli- 
gently drove  into  it, that  is,  the  driver  of  the  Transfer  Com- 
paoy.  In  the  answer  of  Tryon,  he  denied  that  there  were 
no  lights  there,  -and  practically  stated  that  there  was,  aad 
Schnltz  also;  but  in  the  answer  of  the  Transfer  Company 
they  admit  the  allegations  of  the  petition,  almost  snbstan- 
tially  in  the  language  of  the  petition  itself,  and  planted 
themselves  upon  it,  and  stood  upon  it,  and  it  was  with  re- 
gard to  these  allegations  that  this  charge  of  the  court  was 
made  and  exceptions  taken. 

We  suppose  there  is  nothing  better  established  than  that 
the  solemn  allegations  of  a  party  in  his  pleadings  in  a  case 
are  to  be  taken  as  conclusive  against  him.  He  was  bound 
to  state  the  facts  of  his  case;  and  he  did  state  them  as  he 
supposed  them  to  be  true  and  correct,  and  by  those  he  was 
bound.  It  was  argued  that  he  was  entitled  to  the  allega- 
tions made  in  the  answer  of  Tryon;  but  we  think  that  that 
position  is  not  well  taken.  The  suit  is  against  all  of  these 
parties;  that  all  of  them  have  in  some  form  united  in  joint 
wrong,  were  parties  to  it — the  allegation  is  that  these  par- 
ties were  tortfeasors.  A  judgment  may  be  rendered  in  favor 
of  either  or  against  either  of  these  parties,and  they  are  each 
of  them  entitled  to  their  own  separate  defenses  according  to 
the  facts  which  are  alleged  against  them,  and  the  defense 
of  this  Transfer  Company  was — that  it  was  dark  at  that 
point,and  the  driver  not  able  to  see.  The  misfortune  is 
that  it  was  joining  inconsistent  actions  in  the  same  cause  of 
action  and  tried  in  the  same  case.  We  are  clear  that  the 
charge  of  the  court  was  right,  and  that  no  error  intervened 
in  giving  the  charge. 

Now,  in  regard  to  the  defendant  Tryon,  an  exception  is 
taken  to  the  charge  given  by  the  court  in  respect  to  him. 
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The  plea  that  he  had  made  was,  practically,  that  he  had  let 
the  work  to  Schultz,  who  was  an  independent  contractor; 
that  he  himself  had  retained  no  power  or  control  over  the 
actions  of  Schultz,aad  gave  no  directions  in  any  manner  or 
form  whatever,  and  that  Schultz  was  a  person  who  was 
licensed  by  the  city  of  Toledo  to  make  connections  with  the 
water-works  of  the  city,  and  testimony  is  offered  to  show 
that  persons  were  prohibited  from  in  any  manner  interfer- 
ing with  the  water-works,  nnder  penalties,  unless  by  the 
consent  of  the  proper  authoritiess,  or  unless  they  had  a 
license  from  them.  I  j^ill  read  the  charge  in  regard  to 
Tryon.  It  is  a  little  long,  but  it  is  necessary  to  give  it  in 
order  to  understand  it  fully: 

''Next  as  to  the  defendant  Tryon.  If  you  do  not  find 
from  the  weight  of  the  evidence  that  the  defendant  Schultz, 
or  any  of  his  employes,  was  negligent  in  the  respect  alleged, 
then  there  is  no  liability  upon  the  part  of  the  defendant 
Tryon,  and  in  that  case  your  verdict  must  be  in  his  favor 
also.  The  plaintiff  seeks  to  recover  or  to  hold  the  defend- 
ant Tryon  liable  for  the  negligence  of  Schultz;  therefore, if 
the  proof  fails  to  show  that  Schultz  or  any  of  his  employes 
were  negligent,  or  if  it  fails  to  prove  that  the  injury  result- 
ed from  such  negligence,  then  no  recovery  can  be  had 
against  Tryon;  but  if  you  find  from  the  weight  of  the  evi- 
dence that  Schultz  is  liable  for  the  injury,  then  you  will 
determine  whether  or  not  Tryon  is  liable.  In  order  to  en- 
title the  plaintiff  to  recover  against  the  defendant  Tryon,  it 
must  be  shown  by  the  weight  of  the  evidence  that  is  admis- 
sible in  this  case  against  the  defendant  Tryon:  (1)  That 
Schultz  was  negligent  in  not  having  the  excavation  properly 
lighted  or  protected  at  the  time  of  the  happening  of  the  acci- 
dent; (2)  that  under  the  law  which  I  will  explain  to  you 
hereafter,  Tryon  is  liable  for  the  negligence  of  Schultz;  and 
(8)  that  such  negligence  was  the  proximate  cause  of  the 
injury.  It  is  one  of  the  many  peculiar  features  of  this  case 
that  certain  evidence  has  been  introduced  against  the  de- 
fendant Schultz  which  is  not  admissible  and  cannot  be  con- 
sidered by  you  as  against  the  defendant  Tryon.  Without 
stopping  to  explain  why  this  is  so,  I  will  read  and  give  you 
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an  instruction  referring  to  that  evidence  which  has  been 
requested  on  behalf  of  the  defendant  Tryon.  It  is  request 
No.  8: 

'*In  determining  whether  said  excavation  was  properly 
lighted  or  protected  at  the  time  of  the  accident,  you  willnoty 
as  against  the  defendant  Tryon,  consider  any  evidence  re- 
lating to  any  trial  which  may  have  been  had  against  the  de- 
fendant Schultz  in  the  police  court  of  this  city  with  refer- 
ence  to  this  accident,  nor  will  you  consider  as  against  the 
defendant  Tryon  any  testimony  that  was  given  before  you 
as  to  what  any  witness  or  witnesses  testiBed  to  in  said  trial 
of  the  defendant  Schultz  in  the  police  court. 

*'With  the  exception  of  the  testimony  that  is  referred  to- 
in  that  instruction,  you  will  consider  as  against  the  defend- 
ant Tryon  all  the  evidence  in  the  case  bearing  upon  the  sub- 
ject, and  determine  whether  or  not  Schultz  was  negligent  in 
not  having  the  excavation  properly  lighted  or  protected  at 
the  time  of  the  accident. 

''Let  me  repeat:  in  determining  whether  Tryon  is  liable, 
you  will  consider  all  of  the  evidence  as  to  Schultz  except 
the  testimony  in  the  police  court  in  that  connection.  I 
need  not  repeat  what  I  have  already  said  as  to  the  defend- 
ant Schultz  upon  that  subject.  If  you  do  not  find  as  against 
the  defendant  Tryon  that  the  defendant  Schultz  was  negli- 
gent, then  your  verdict  must  be  in  favor  of  Tryon.  But  if 
you  find  that  as  against  tbe  defendant  Tryon  that  Schultz 
was  negligent,  and  that  such  negligence  was  the  proximate 
cause  of  the  injury,  then  you  will  consider  the  remaining 
question  as  to  Tryon,  and  that  is,  whether  Tryon  is  liable 
for  the  negligence  of  Schultz.  It  appears  from  the  pleadings^ 
and  evidence  that  Tryon  was  the  lessee  and  occupant  of  the 
store  upon  the  northeast  corner  of  Monroe  and  St.  Clair 
streets;  that  the  service  pipe  which  waa  connected  with  the 
water-main  in  St.  Clair  street,  and  which  supplied  his 
premises  with  water,  leaked;  that  be  employed  the  defend- 
ant Schultz  to  repair  the  leak,  and  that  for  this  purpose  it 
waa  necessary  for  Schultz  to  make  an  excavation  in  the 
street.  And  it  further  appears  that  Tryon  did  not  reserve 
to  himself  any  direction  or  control  over  the  mode  or  man- 
ner  in  which  Schultz  was  to  do  the  work.  Upon  these  un- 
disputed facts  Schultz  was  to  do   this   work  which    he    wa» 
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employed  by  Tryon  to  perform, as  ao   independent  contrac- 
tor— what  is  known  in   law  as  an   independent  contractor. 
He  was  not  the  agent  of  Mr.  Tryon,  or  servant  of  Tryon, 
in  doing  the  work.     And  the  question  arises:     Under  what 
circumstanceb,  if  any,  Tryon  is  liable  for  the  negligence  of 
Schultz,  or  his  employtfS,  in  the  performance  of  the  work  as 
I  have  said,  the  defendant   Schultz   being   an    independent 
contractor.     Ordinarily,  and  as  a  general  rule,   one   who 
causes  work  to  be  done  is  not  liable  for  injuries  that   result 
from  carelessness  in  its  performance  by  the  employe  of   an 
independent  contractor  to  whom  he  has  let  the  work  without 
reserving  to  himself  any  control  over  the  execution  of  it,  but 
that  principle  has  no  application  when  the  injury  is  one  that 
might  have  been  anticipated  as  a  direct  or  probable  conse- 
quence of  the  performance  of  the   work    contracted   for,    if 
reasonable  care  is  omitted  in  the  coarse  of  its  performance. 
In  such  case,  that  is,  where  the  injury   is  one   that    might 
have  been  anticipated  as  likely  to  result  from  the    perform- 
*  ance  of  the  work  if  reasonable  care  was  omitted  in    the  per- 
formance of  it — the  person  causing  the  work  to  be  done  will 
be  liable,  though  the  negligence  is  that  of  an  employe  of  a 
independent  contractor.   The  defendant  Schultz  being  an  in- 
dependent contractor,  the  defendant  Tryon  is  not  liable  for 
his  negligence  or  the  negligence  of  his  employes,  unless,  to 
the  knowledge  of  Tryon,  the  performance  of  the  work  which 
he  employed  Schultz  to  do, necessarily  tended  to  expose  per- 
sons to  injury  if  the  work  was  not  properly   guarded.        If, 
therefore,  the    injury  in  this  case  resulted  from    the    negli- 
gence of  Schultz  or  his  employes,  and  if  Tryon  bad    reason 
to  anticipate  the  injury  as  a  direct  and  probable  consequence 
of  the  work  Schultz  was  employed  to  perform  provided    the 
work  was  not  j  roperly  guarded,  then  Trjon  is  liable  for  the 
negligence  of  Schultz.    But  if  the  injury  did  not  result  from 
the  negligence  of  Schulz,  or  if  Tryon  had  no  reason    to  an- 
ticipate that  such  an  injury  would  result  from  the  perform- 
ance of  the  work  if  reasonable  care  was  omitted  in  the    per- 
formance of  the  work,  then  Tryon  is  not  liable.    I  shall  leave 
it  to  you,  as  a  question  of  fact  in   the  case,  whether   or  not 
the  performance  of  this  work  necessarily  tended    to    expose 
persons  to  danger   if   it    was    not    properly    guarded,    and 
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whether  or  not  Trjon  might  reaBonably  have  anticipated 
the  injury  as  liable  to  result  from  the  performance  of  the 
work  if  it  was  not  properly  guarded.  You  will  consider  the 
nature  of  the  work,  what  it  was,  where  it  was  to  be  perform- 
ed, whether  the  excavation  in  the  street  was  necessary  for 
the  performance  of  the  work  which  Tryon  employed  Schultz 
to  do,  viz:  the  repair  of  the  pipe;  what  the  defendant  Tryon 
knew  about  the  subject,  and  all  the  evidence." 

The  main  objection  to    this    part  of    the    charge    is   that 
portion  where  it  says  Schultz  was  an  independent  contractor, 
and  in  regard  to  what  Tryon    should    anticipate    as    to   the 
danger  of  the  work  to  be  done.     The  supreme  court  of  this 
state    has    made    decisions    touching  the  questions     under 
discussion.     In    the  8    Ohio  St.,  in    the    original    case  of 
Clark  V.  Fry,  which  stood  as  the  law  of  the  supreme  court 
for  twenty  years,  they  held  that  where  work  was    placed  in 
the  hands  of  an  original  contractor  to    perform    the    work, 
that  the  owner  of  the  building  was  not  liable.     The  supreme 
court   say  in    the  case  in  49  Ohio  St.,    69,  that    they  do 
not  intend  to  and  do  not  disturb  the  decision  of  the  supreme 
court  in  that  case,  or  the  law  as  there  laid  down  as    applica- 
ble to  the  facts  of  that  case;  and  that  was  a  case  from  very 
near  where  this  accident  occurred,  on  Summit  street  in  this 
city,  where  a  building  bad  been    let    to    a    contractor    who 
had  been  placed    in    possession  of  the    property,  who    was 
to  furnish  the  materials  and  erect   the   building,    and    as  a 
part  of  the  plan  of  the  building,  and  necessary  in  the  erection 
of  it,  an  area  was  dug  extending  a  few  feet  into    the   side- 
walk, and  while  it  was  being  excavated   and  the  earth  piled 
around  it,  the  plaintiff.  Fry,  came  along  and    fell    in,  and 
the  court  held  that  the  owner    of  the    building,  Clark,  was 
not  liable.     The  whole  doctrine  was  discused  at  that  time  in 
regard  to  nuisances  and  these  various  questions. 

In  this  case  in  49  Ohio  St.,  Hawver  v.  Whalen,  p.  69, 
which  occurred  in  Ceveland,  the  owner  of  the  property  had 
caused  an  excavation  to  be  made    for    a    building,'  and    had 
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entered  intu  a  contract  with  parties  to  erect  the  walls  of 
the  building  and  to  do  the  mason  work  and  the  area,  and 
while  they  were  performing  that  work  apon  the  area,  and 
perhaps  had  got  the  wall  substantially  completed,  a  board 
which  had  been  placed  over  it  for  people  to  pass  upon,  had 
become  removed,  and  the  plainti£F  stepped  down  into  the 
hole,  and  was  injured.  The  supreme  court  held  in  that 
case  that  inasmuch  as  the  excavating  was  being  done  by 
the  owner  himself , he  was  not  exonerated  from  the  fact  that 
he  afterwards  employed  another  person  to  furnish  the 
material  and  do  the  mason  work  of  building  the  area. 

There  is  a  case  in  47  Ohio  St.  207,  where  a  railroad  com- 
pany was  making  an  excavation  clear  across  the  street, and  in 
that  case  the  supreme  court  held  that  the  company  was  liable. 
And  they  say  in  this  case  of  Hawver  v.  Wbalen  that  they 
do  not  dispute  the  proposition  as  laid  down  by  the  supreme 
court  in  Clark  v.  Fiy.  The  distinction  is,  that  in  one  case 
the  whole  work  was  in  the  possession  of  the  contractor,  and 
in  the  other  the  hole  itself  had  been  excavated  by  the  owner 
of  the  building,  and  he  afterwards  let  the  work  of  erecting 
the  walls  around  the  hole  to  an  independent  contractor. 

Now  it  seems  to  us  that  is  the  distinction  made  in  this 
case,  and,  upon  the  facts  of  this  case,  the  charge  of  the 
court  was  right  in  this  case.  The  work  which  was  to  be 
done  here — as  the  work  in  the  Fry  case — the  main  portion 
of  it,  was  to  be  done  within  the  curbstone,  and  not  in  the 
street  itself — not  in  the  roadway.  At  the  point  where  the 
water  is  let  on,  there  came  a  leak,  and  the  water  was  run- 
ning out  at  that  point, and  was  escaping  down  the  street  and 
into  the  building,  and  was  liable  to  create  a  good  deal  of 
damage.  The  city  had  passed  an  ordinance  which  did  not 
permit  any  person  to  touch  the  water  pipes  except  by  the 
consent  of  the  proper  authorities,  and  under  that  ordinance 
plumbers  were  authorized  to  whom  was  given  authority  to 
enter  upon  the  streets  and  tap  the  water  pipes.     This  party 
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had  given  bond  to  the  city  of  Toledo,  in  the  sam  of  a 
thousand  dollars,  to  save  it  harmless  from  all  damages,  and 
thereupon  he  was  permitted  in  the  exercise  of  his  authority 
to  enter  upon  the  streets  and  tap  the  water  pipes.  The 
business  he  was  to  do  for  Mr.  Trjon  was  to  get  to  this  point 
and  fix  the  water-pipe.  In  doing  that,  it  became  necessary 
for  him  to  shut  the  water  off  from  the  pipe  that  connected 
with  the  building,  and,  in  order  to  do  that,  it  became  neces- 
sary to  dig  this  hole  in  the  street,  but  the  main  work  was  ] 
done  at  the  other  point.  The  court  charged  that  if  the 
party  might  anticipate  damage  and  injury  accruing  to  the 
public,  Tryon  might  be  liable — under  those  circumstances. 
Upon  that  charge  the  jury  found  in  favor  of  Tryoo. 
Now  the  law  laid  down  by  the  court  in  that  particular 
case  is  almost  in  the  language  of  the  syllabi  in  the  above 
cases  in  47  and  49  Ohio  St. — it  is  what  a  party  may  antici- 
pate,or  ought  reasonably  to  anticipate,  may  occur  if  prop- 
er care  is  not  used;  that  is  to  determine  the  liability  of  the 
party.  So,  in  that  respect,  we  find  no  error  in  the  charge  of 
the  court. 

Now  there  is  another  thing  in  regard  to  the  charge 
against  the  Transfer  Company.  The  court  says — among 
other  things:  **And  whether  or  not  the  driver  was  negli- 
gent, depends  upon  what  was  his  duty  under  the  circum- 
stances, and  whether  he  failed  in  the  performance  of  his 
duty.  It  was  the  duty  of  the  driver  of  the  carriage  while 
driving  along  upon  the  street,  to  keep  q  prudent  and  care- 
ful lookout  ahead  of  him,  and  to  use  all  reasonable  care  to 
avoid  obstructions  and  excavations  in  the  street;  that  is,such 
care  as  an  ordinarily  prudent  person  in  his  situation  and 
under  the  circumstances  surrounding  him,  is  accustomed  to 
exercise.  He  had  the  right  to  assume  while  driving  along 
upon  the  street  that  the  street  was  free  from  obstructions 
and  excavations,  but  that  right  did  not  relieve  him  from 
the  duty  of  using  proper  care  to  avoid    excavations    in    the 
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street.  If  he  did  not  know  of  this  ezcavatioD,  and  by  the 
exercise  of  reasonable  care  coald  not  have  known  of  it,  then 
he  was  not  in  fault.  The  inquiry  then  will  be, there  being, 
as  to  the  Transfer  Company, no  signal  light  to  warn  the  trav- 
eler of  the  excavation,  and  the  other  facts  existing  which 
are  admitted  by  the  pleadings,  did  the  driver  see  the  hole, 
or  might  he  have  seen  it  by  the  exercise  of  reasonable  care, 
in  time  to  have  avoided  driving  the  carriage  into  the  hole? 
What  did  he  actually  see;  or  what,  by  the  exercise  of 
reasonable  care,  might  he  have  seen?  In  order  to  entitle 
the  plaintiff  to  recover  from  the  defendant  the  Transfer 
Company,  it  must  be  shown  by  the  weight  of  the  evidence 
that  the  driver  of  the  carriage  was  negligent,  and  that  his 
negligon^^o  was  the  proximate  cause  of  the  injury.  And  in 
determining  whether  the  driver  was  negligent,  you  will  con- 
sider the  facts  alleged  in  the  petition  which  are  admitted  in 
the  answer  of  the  Transfer  Company, and  only  such  parts  of 
the  evidence  in  the  case  as  relates  to  matters  or  facts  not  so 
alleged  and  admitted.'' 

Now  it  is  claimed  on  the  part  of  plaintiff  in  error, that  the 
charge  is  not  strong  enough*  in  favor  of  the  plaintiff — that 
it  is  not  stringent  enough  in  regard  to  the  duties  of  the 
Transfer  Company.  It  is  argued  that  the  Transfer  Company 
is  a  common  carrier  of  passengers, and  that  the  obligation  or 
degree  of  care  that  they  should  exercise  was  the  highest  de- 
gree of  care.  In  regard  to  the  character  of  that  company, 
it  is  averred  in  the  petition  that  it  is  a  hack  and  transfer 
company,  and  at  another  point  it  says  that  it  is  and  was  a 
common  carrier  of  passengers.  The  answer  admits  that  it 
is  in  the  business  of  driving  hacks  for  the  purpose  of  trans- 
ferring people  about  the  city,  but  denies  that  it  is  a  com- 
mon carrier — that  is,  it  denies  generally  all  other  allega- 
tions. 

Quite  an  extensive  brief  has  been  Bled,  and  we  have  ex- 
amined n  great  many  authorities  in  regard    to    the    matter. 
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Even  Id  regard  to  commoD  carriers,  there  is  a  great  variety 
of  opinions  in  decisions  of  di£Ferent  courts;  some  coarts 
laying  the  degree  of  negligence  substantially  in  accordance 
with  that  laid  down  in  this  case,  and  others  perhaps  strong- 
er. The  rule  is  laid  stronger  in  regard  to  carriers  that 
carry  persons  by  the  means  of  powerful  agencies,  like  rail- 
road cars,  than  as  to  those  which  carry  by  horses  and  car- 
riages. Some  di£Ference  is  made  between  carriers  and  pri- 
vate individuals  who  carry;  but,  after  examining  these  var- 
ious authorities  and  the  facts  of  this  case, under  the  allega- 
tions of  plaintiff's  pleadings  alleging  that  the  driver  did  not 
use  ordinary  and  reasonable  care,  and  so  pleading  negligence 
the  driver  of  this  hack — we  think  that  the  charge  of  this 
court  was  correct,  and  was  strong  enough,  and  that  there 
was  no  error  in  regard  to  that. 

There  is  another  point  in  the  charge  in  regard  to  this 
liability.  It  will  be  observed  that  this  carriage  went  into 
this  hole, and  this  lady  was  precipitated  against  her  husband, 
and  was  injured.  They  then  got  out  of  the  carriage  and 
went  to  the  sidewalk,  and  in  coming  back — whether  in  obe- 
dience to  the  call  of  the  diiver  or  in  obedience  to  the  call 
of  the  husband,  is  in  dispute — but,  at  any  rate,  the  woman 
started  to  come  back  to  the  carriage;  the  petition  avers  that 
her  husband  was  with  her,  but  it  [appears  from  her  own 
testimony  that  he  was  not — that  he  stood  by  the  driver, and 
she  stood  by  the  sidewalk — and  she  started  to^go]back  to 
the  carriage,  in  company  with  her  sister,  and  as  they  push- 
ed through  the  crowd  to  do  so,  she  stepped  downjinto  the 
hole. 

The  charge  of  the  court  was,  that  if  they  found  against 
all  of  the  defendants,  the  jury  could  only  find  in  this  par- 
ticular case  the  damage  which  resulted  from  acts  of  all  the 
defendants,  to-wit,  the  combined  act  of  all  the  defendants 
in  leaving  the  hole  unguarded  and  the  carriage]negligently 
going  into  the  hole,    which    might   exclude   any    damages 
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which  might  have  arisen  by  her  afterwards  from  having 
walked  into  the  hole  herself. 

Without  discussing  the  question  further,  we  think  the 
law  was  rightly  given  on  that.  The  court  took  the  pleadings 
as  he  found  them,  and  they  asked  for  a  joint  judgment 
against  all  the  defendants,  and  the  plaintiff  in  recovering 
sucb  a  judgment  must  have  recovered  it  upon  the  facts  set 
forth  for  damages  to  which  all  the  defendants  contributed. 

We  think  it  sufficient  to  say  we  have  discussed  all  the 
points  which  have  been  made  by  the  brief,  and  have  read 
and  re-read  this  evidence,  and  we  are  of  opinion  that  no 
error  appears  in  the  charge  of  the  court,  and  that  the  ver- 
dict of  the  jury  is  sustained  by  the  evidence.  The  judg- 
ment will  therefore  be  affirmed,  but  without  penalty  against 
Schultz. 

Hurdf  Brumback  &  Thatchet\  for  Plaintiff. 

Doyle,  Scott  &  Lewis,  for  The  Toledo  Transfer  Co. 

B.  F,  Reno,  for  George  B.  Schultz. 

King  &  Tracy,  for  Washington  W.  Tryon. 


(Fourth  Circuit— Robs  Co.,  O..  Circuit   Court— Dec.    Term,    1897.) 

Before  Cherrington,  Russell  aud  Ribley,  JJ. 
FIRST  NATIONAL  BANK  OF  PLYMOUTH  v.  BOARD  OF  EDU- 
CATION OF  HARRISON  TOWNSHIP.  ROSS  COUNTY. 

OHIO. 

Public  schools — What  not  ^^philosophical   apparatus,*''   under   see. 
3995,  R.  8, 

What  are  known  ID  this  case    as  **Yaggy    Geographical    Cabinets,*' 
may  be  furnished    by  Boards   of   Education    for   school    houses, 
under  section  3987,  R.  S.     They  do  not   fall    within  the   limita- 
,  tion  of  39d5,  as  philosophical  or  other  apparatus  for  the   demon- 
stration of  any  branch  of  education. 


Error  to  the  Oourt  of  Common  Pleas  of  Ross  county. 

Sibley,  J. 

This  case  comes  up  by  a  petition  in  error,  seeking   to  re- 
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verse  the  jadgment  of  the  common  pleas.  The  facts  are 
not  in  dispute.  As  set  oat  in  the  record,  they  really  present 
bat  a  single  question,  which  is,  whether  what  is  known  as 
'*Yaggy  Geographical  Oabinets"  are  covered  bv  the  pro- 
visions of  section  3987,  or  by  those  of  3995,  Revised  Stat- 
utes. If  within  the  former,  the  plaintiff  in  error  is  admit- 
tedly entitled  to  recover,  and  the  jadgment  below  must 
be  reversed;  otherwise,  it  should  be  affirmed. 

By  the  agreed  statement  of  facts,  embodied  in  the  bill  of 
exceptions,  these  cabinets  are  described  as  follows: 

**  Each  consists  of  a  cylinder  or  box  of  wood  or  clotb- 
covered  straw-board  with  hooks  to  fasten  it  to  the  wall;  that 
inside  of  such  box  are  a  number  of  charts  or  maps,  upon 
spring  rollers,  so  arranged  that  when  said  charts  or  maps 
are  rolled  up,  and  not  in  use,  they  are  protected  from  the 
dust  and  light,  by  said  cylinder  or  box;  that  said  charts  or 
maps  are  colored  drawings,  of  different  natural  and  political 
divisions  of  the  earth's  surface." 

A  cabinet,  attached  to  and  made  part  of  the  bill,  shows 
this  description  to  be  substantially  accurate;  that  the  charts 
are  ordinary  geographical  maps,  larger  than  those  in  books 
or  atlases;  that  the  box,  springs,  etc., are  devices  designed, 
first,  to  protect  the  maps,  and,  second,  to  render  their  use 
more  convenient  to  pupils  and  teachers. 

We  are  clear  that  there  is  no  conflict  between  sections 
3987,  and  3995.  Each  has  its  distinct  field  of  operation, 
in  entire  harmony  with  the  other.  (Dunn  v.  Freed,  10 
Oir.  Ct.  294.)  Difficulty  arises  only  when  it  is  sought  to 
apply  them  to  a  particular  group  of  facts — in  discriminat- 
ing the  different  classes  of  apparatus  to  which  these  sec- 
tions respectively  relate. 

The  case  just  cited  decides  that  Kenedy's  Mathematical 
blocks  are  a  ^'special  apparatus  for  the  demonstration  of  a 
special  branch  of  education,'*  and  so  within  section  3995; 
and  the  supreme  court  has   held  that    Andrews'    Tellurian 
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Globes  fall  into  tbe  same  category,    the  record   admitting 
that  they  are  apparatus  intended  for  the  demonstration    of 
certain  branches  of  education  taught  in   township    schools. 
(Board  of  Ed.  v.  Andrews,  51  Ohio  St.,  199.)     These    are 
the  only  adjudications  upon  the  sections   in    question,    and 
were  they  in  no  sense  authority  for  us,  would   have  our  en- 
tire approval.      Neither,  however,  seems  to  reach  this  case, 
and  we  therefore  are  left  to  decide  it  in  the  light  of  such  i^n 
analysis  of  the  statute  and  facts, as  may  appear  to  be  sound. 
That  this  ''cabinet*',  or  round  box,  with  rollers,  springs, 
and  to  which  the  maps  are  attached,  is  an  apparatus,  is  un- 
questionable.    So,  too,  are  the  charts    themselves.     Each 
is  a  maans  to  some  end,  which, according  to  the  lexicograph- 
ers, is  sufficient  to  stamp  them  with  that  general  character. 
But  so  are  stoves  to  heat  a  school   room   and   seats  for    the 
pupils  who  come  there.      Yet  these  latter,  all  will  agree    we 
apprehend,  come  under  section  3987.     To   bring  an    appli- 
ance of  this  nature  within  section  3995,  something    beyond 
the  mere  fact  that  it  is  an  apparatus  is  required.     It    must 
in  addition  be  a  "philosophical  or  other  apparatus    for  the 
demonstration''  of  some  branch   of  education   taught   in    a 
district  school.     This  is  clear  by  the  express  terms    of  the 
statute.      How,  then,  stands  the  case   with   respect   to    this 
cabinet?     That  neither  as  to  the  box,   with   its    machinery, 
or  the  maps  belonging  thereto,  it  is  a   philosophical   appar- 
atus, is  too  apparent  for  argument.      Even  before  tbe  older 
division  of  phenomena,  included  in  ''natural    philosophy", 
was  merged  into  what  now  is  covered  by  the  term  "physics", 
it  could  not  be  thus  regarded,  for  the  reason   that   this  ap- 
paratus, so  far  as  it  relates  to  any  branch  of  knowledge,  re- 
fers to  geography,  which  then  was  a  separate  field  of  learn- 
ing.  Moreover,  as  respects  the  cylinder,  rollers,  and  springs, 
that  they  contain  nothing,  in  whole,  or  as  parts,  for  the  de- 
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moDBtratioD  of  any  branch  of  edacation,  ie  equally  clear. 
Manifestlj  not  designed  for  sncb  purposee,  they  cannot  so 
be  used.  Tbe  only  question  left  then  is  in  reference  to  the 
charts  or  maps.  Can  the^  properly  be  regarded  as  a  de- 
vice for  the  ** demonstration"  of  geographical  knowledge, 
to  which,  from  their  nature,  they  have  some  relation.  We 
think  not.  What  are  these  colored  papers,  indeed,  but  im- 
perfect pictures  used  to  aid  the  imagination  in  forming 
some  idea  of  the  natural  and  political  divisions  of  the  earth? 
When  thus  made,  or  if  drawn  more  rudely  upon  a  black- 
board, by  teacher  or  pupil,  can  it  be  said  that  they  either 
prove  or  carry  in  them  the  slightest  evidence  for  the  truth 
of  any  fact  so  pictured  ?  Whether  or  not  such  facts  exist 
obviously  must  be  shown,  if  at  all,  by  other  means.  Hence, 
while  illustratively  aiding  the  mind  in  forming  a  conception 
of  things  otherwise  established  as  true,  and  thus  serving  a 
useful  purpose  in  education,  like  any  other  imaginary  pic- 
ture in  relation  thereto,  they  do  not  demonstrate  the  truths 
of  geography.  For  demonstration,  in  the  sense  used  in  sec- 
tion 3995,  must,  as  we  conceive,  be  held  to  mean  some  de- 
gree of  proof.  One  example  of  its  import  is  the  dissection 
of  an  animal  body,  with  appropriate  explanation.  There, 
the  actual  facts  are  exhibited  to  the  eye,  and  so  seen  to  be 
such. 

Opened  thus,  to  direct  observation,  they  are  said  to  be 
demonstrated.  But  is  it  not  evident  that  an  anatomical 
chart,  which  merely  pictures  tbe  same  facts,  though  very 
accurately,  would  not  be  evidence  of  them — could  not  there- 
fore be  a  demonstration  of  that  branch  of  knowledge?  In 
this  respect,  charts  and  maps  of  the  kinds  referred  to,  di£Fer 
from  blocks  which  can  be  used  to  prove  a  mathematical 
truth,  and  from  Tellurian  Globes,  so  constructed  as  when 
operated,  to  represent  the  relative  motions  of  the  earth  and 
moon  with  respect  to  each  other  and  the  sun,  and  explain  the 
various  natural  phenomena   caused  by  such    motions.     Tbe 
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latter  apparatus,  by  affording  an  explanation  of  what  would 
resalt  from  the  movements  of  heavenly  bodies,  fnrnisbefi  in 
itself  a  known  scientific  method  of  proving  the  tmth  of 
teaching  apoo  that  point — ^is  therefore  a  mode  of  its  de- 
monstration. Argument  hardly  seems  necessary  to  show 
that  looking  at  or  memorizing  a  geographical  map,  can  have 
no  socb  force  or  effect  as  respects  geographical  trnths.  In 
other  words,  it  neither  does,  nor  can  be  made  to  prove,  and 
consequently  can  not  in  any  admissible  sense  be  said  to 
demonstrate  a  fact  which  it  pictures. 

With  this  view  of  the  matter,  then,  we  feel  constrainea 
to  say  that  these  cabinets  are  not  '"apparatus"  of  the  kind 
contemplated  by  section  3995, but  fall  within  the  furnishings 
which  for  common  use  in  school  bouses,  by  pupils  and 
teachers,  may  properly  be  provided  by  boards  of  education. 
It  follows,  of  course,  that  the  judgment  below  must  be  re- 
versed. 

Albert  DougUis,  for  Plaintiff  in  Error. 

Xr.  B.  Yaple  and  John  C.  Entrekin^  for  Defendant  in 
Error 


(Sixth   Circuit— Lucas   Co.,  0.,  Circuit    Court — Jan.  Term,  1896.) 

Before  King,  Hay  nee  and  Parker,  J  J. 
NATHAN  REUBEN  ?.  JOHN  SWIGART. 


independent  contractor  obstructing    street— When    owner    not   re- 
lieved from  lictbUityfoT  negligence  of  contractor. 

(1).  An  owner  of  a  city  lot  who  obtains  permission   from    the 

city  to  partially  obstruct  a  street  adjacent    to  such    lot  by 

placing  thereon  material  to  be  used  in  the  construction  of  a 

building  on  sueh  lot — such  permission    being   granted    upon 

the  condition  that   such    owner   shall    maintain  lights  and 

guards,  to  warn  travelers  on  the  street    of  the   presence   of 

sach  obstruction,  and  who  permits  his  contractor   to   place 

such    material   on   the   street,  cannot    escape   liability  to  a 
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travelei  injured  by  such  obstruotion  in  consequence  of  the 
absence  of  such  lights,  or  {guards,  on  the  ground  that  the 
alleged  acts  of  negligence  were  those  of  an  independent 
contractor  over  whom  the  owner  had  no  control. 
(2).  The  owner  of  real  estate  who  causes  work  to  be  done  in  re- 
lation to  it,  the  probable  consequences  of  the  performance 
of  which  will  be  to  endanger  others  in  the  legitimate  use  of 
a  public  highway,  cannot  shift  from  himself  responsibility 
for  these  probable  consequences  by  letting  the  work  to  au 
independent  contractor  over  whom  he  reserves  no  control. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Pabkeb,  J. 

This  is  an  action  begun  by  the  plaintiff  in   error  before  a 
justice  of  the  peace  to  recover  from  the  defendant  in    error 
on    account   of   injuries  wbicb  the  plaintiff   says    that  be 
sustained    in  consequence  of    the   defendant   allowing   an 
obstruction  to  be  and    remain  upon  a    street   in    the  city 
of  Toledo    in    front    of    the    premises   of  the   defendant. 
The  cause    was  appealed    to    the   court   of   common  pleas, 
where   a  petition    was    filed    by    the  plaintiff,  an  answer 
by  thu  defendant,  and  to  that  the  plaintiff  replied.  A  gener- 
al demurrer  to  the  reply  was   interposed,    which    demurrer 
was  sustained,  and  theplaintiff  not  desiring  to  plead  further, 
judgment  was  entered  dismissing  the  petition,  and  for  costs. 
On  account  of  that  judgment,  error  is    prosecuted    here  by 
the  plaintiff  in  error,  who  was  plaintiff  below. 

The  petition  is  quite  brief,  and  indeed  all  the  pleadings 
are,  and  I  can  best  state  the  case  by  reading  from  them: 

*'For  a  cause  of  action  against  the  defendant  John  Swig- 
art,  ihe  plaintiff  herein  says,  that  sometime  prior  to  the 
15th  day  of  January,  A.  D.  1896,  the  defendant  John 
Swigart  negligently  and  carelessly  caused  to  be  placed  or 
permitted  a  pile  or  mound  of  sawdust  to  be  put  or  remain 
at  or  near  the  middle  of  the  street  or  public  thoroughfare 
of  the  city  of  Toledo,  known  as  Oanton  avenue,  at  a  point 
about  the  middle  of  the  block  between  Jackson   avenue  and 
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Smith  street;  that  at  aboat  6  o^clock  P.  M.  on  the  evening 
of  the  15th  of  January,  1896,  the  plaintiff  was  driving  a 
horse  and  buggy  along  and  through  said  street  at  the  point 
aforesaid  in  a  careful  and  lawful  manner.  It  being  dark, 
and  no  lights  or  guards  being  on  or  about  said  mound  or 
pile  of  sawdust,  the  said  Nathan  Benben,  without  any  fault 
or  negligence  on  his  part,  failed  to  discover  the  said  pile  of 
sawdust,  and  owing  wholly  to  the  negligence  and  careless- 
ness of  the  defendant  John  Swigart  aforesaid,  the  right  fore 
wheel  of  the  buggy  in  which  plaintiff  was  driving  struck 
said  obstruction,  and  the  vehicle  was  overturned,  in  conse- 
quence whereof  plaintiff  was  thrown  violently  on  the  ground. 
That  by  reason  of  the  premises  the  plaintiff  was  cut  and 
bruised  and  otherwise  injured,  to  his  damage  of  $300.'' 

For  which  he  asks  judgment. 

To  that  an  answer  is  filed,  the  first  defense  of  which  is  a 
general  denial  and  an  allegation  that  if  any  injury  resulted 
to  the  plaintiff  it  was  through  his  own  fault  and  negligence. 
The  question  here  arises  upon  the  fact  set  forth  in  the  sec- 
ond defense. 

''For  his  second  defense  to  plaintiff 's  petition  the  defend- 
ant says  that  at  the  time  of  the  alleged  injury  to  the  plain- 
tiff, he,  defendant  John  Swigart,  together  with  his  brother 
Eugene  Swigart,  were  the  owners  in  fee  simple  as  tenants 
in  common  of  lot  No.  246  of  Woodruff's  addition  to  the  city 
of  Toledo,  Lucas  county,  Ohio,  which  said  lot  had  a  front- 
age upon  the  Canton  avenue  mentioned  in  the  petition  of 
about  59  feet,  and  was  situated  about  the  middle  of  the 
block  between  Shepherd  street  and  Smith  street  in  said 
city.  Defendant  further  says  that  prior  to  the  time  of  said 
alleged  injury  to  plaintiff,  the  defendant  and  his  said 
brother  had  arranged  for  the  erection  on  said  lot  246  of  a 
three  story  brick  mercantile  building,  which  said  building 
was  at  said  time  in  process  of  erection,  but  not  completed. 
Defendant  further  says  that  at  he  time  of  plaintiff's  alleged 
injury  the  defendant  was  not,  nor  was  his  said  brother,  in 
possession  or  control  of  said  premises  or  building,  or  of  the 
approaches  thereto,  or  street  in  front  thereof,  and  had  not 
been  in  possession  or  control  thereof  for  a  long  time    prior 
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thereto;  that  upon  said  date,  and  for  a  long  time  prior 
thereto,  the  said  premises  had  been  in  the  poflisession  and 
control  of  one  Hiram  F.  Hall:  that  the  defendant  and  his 
said  brother  long  prior  to  the  alleged  injary  of  plaintiff  had 
dnly  enterd  into  a  contract  with  the  said  Hiram  F.  Hall, 
whereby  the  said  Hall  had  agreed  to  erect  and  complete  the 
said  building  for  the  said  defendant  and  his  said  brother  on 
said  lot  246  aforesaid,  and  to  that  end  to  make,  perform, 
and  furnish  all  the  labor  necessary  to  its  erection,  and  to 
procure  and  provide  all  necessary  and  proper  material  for 
the  construction  thereof.  Defendant  further  says  in  and 
about  the  construction  of  said  building,  under  and  by  the 
terms  of  said  contract,  said  defendant  was  not,  nor  was  hie 
said  brother,  to  have,  nor  could  they,  oi  either  of  them 
have,  any  personal  direction,  control  or  authority  over  the 
said  Hall,  or  over  any  of  his  laborers,  employes  or  agents, 
as  to  how,  or  in  what  mode  or  manner  he,  or  they,  should 
perform  or  complete  the  said  contract  or  erect  or  complete 
said  building;  nor  was  said  Hall,  nor  were  any  of  his  agents, 
'laborers,  or  employes  on  said  day  or  for  a  long  time  prior 
thereto,  in  effect  under  or  subject  to  any  direction,  control 
or  authority  of  this  defendant  or  of  his  said  brother  as  to 
the  mode  or  manner  in  which  the  said  work  or  erection 
should  be  performed;  nor  did  defendant  or  his  said  brother 
then  or  at  any  time  attempt  to  exercise  any  such  control, 
direction,  or  authority." 

This  defense  further  sets  forth  that  Hall,  the  contractor, 
took  complete  possession  of  the  lot,  and  had  such  possession 
up  to  tiie  time  of  the  alleged  injury,  and  that  at  the  time 
the  premises  were  put  in  the  possession  of  Hall  they  were 
in  all  respects  in  a  safe  condition;  that  the  pile  of  sawdust 
mentioned  in  the  petition  was  not  then  upon  the  street,  and 
that  the  defendant,  at  the  time  of  the  alleged  injury,  and 
at  the  time  the  sawdust  was  placed  upon  the  street,  was  liv- 
ing in  Cincinnati,  so  that  he  had  no  knowledge  of  the  fact. 

'*  Defendant  further  says  that  the  sawdust  mentioned  in 
the  petition  was  procured  by  said  Hall  for  the  purpose  of 
filling  in  one  of  the  floors  of  said  building  for  the  prevent- 
ion of  noise,  and  solely  for  use  in  and  about  the  construe- 
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tion  of  said  bailding,  ander  the  terms  of  the  contract  be- 
tween said  Hall  and  the  defendant  and  his  brother  men- 
tioned above,  and  when  said  sawdust  was  delivered  at  the 
said  bailding,  snch  delivery  being  as  aforesaid  about  two 
hours  prior  to  plaintiff's  alleged  accident,  the  same  was 
placed  almost  entirely  upon  the  sidewalk,  etc." 

That  said  sawdust,  if  it  was  improperly  placed  there  in 
the  street,  was  placed  there  by  Hall  or  by  his  laborers,  em- 
ployes, or   agents. 

It  will  be  observed  that  in  the  answer  it  is  conceded  that 
the  contractor  was  to  procure  and  provide  all  necessary  and 
proper  materials  for  the  construction  of  the  building,  and 
that  the  sawdust,  the  pile  of  which  is  alleged  to  have  caused 
this  injury,  was  a  part  of  the  material  which  was  furnished 
under  the  contract  to  go  into  the  construction  of  the  build- 
ing. 

To  that  the  plaintiff  filed  the  following  reply: 

''The  plaintiff  for  reply  tu  the  second  defense  in  the  de- 
fendant's answer  herein  says,  that  prior  to  the  commence- 
ment of  the  construction  of  the  building  referred  to  in  the 
plaintiff's  petition  and  the  answer  of  the  defendant  filed  in 
the  above  entitled  action,  the  defendant  herein,  on  applica- 
tion, was  given  the  privilege  or  right, under  section  622  of  the 
Revised  Ordinances  of  the  city  of  Toledo,  to  place  building 
material  to  be  used  in  the  construction  of  said  building  in 
the  thoroughfare  or  street  known  as  Canton  avenue,  in  said 
city  of  Toledo.  That  by  virtue  of  such  permission  given  the 
defendant  by  the  street  commissioner,  a  mound  or  pile  of 
sawdust  referred  to  in  the  petition  and  answer,  was  placed 
in  the  street  in  front  of  the  defendant's  said  premises,  but 
negligently  and  carelessly  left  in  an  ungarded  and  unsafe 
condition,  and  without  lights  to  warn  the  public  of  its  loca- 
tion, on  the  night  the  plaintiff  herein  was  injured.  That 
under  sec.  626  of  the  Revised  Ordinances  of  the  city  of 
Toledo  the  defendant  herein  was  required  to  place  guards 
around  such  an  obstruction  as  the  one  herein  referred  to, 
and  further  provides  that  in  case  any  accident  should  hap- 
pen or  injury  result  by  reason  of  the  failure   to  place   said 


670  CIRCUIT  COURTS  OF  OHIO.         vu  xr. 

Beuben  y.  Swigart. 

guards  or  lights  around  an  obstruction  of  tbe  kind  referred 
to,  tbe  person  giving  said  permission  to  obstruct  tbe  street 
would  be  liable  for  the  damages  resulting  from  such  omia- 
sion  or  want  of  care.*' 

4s  I  have  said,  the  general  demurrer  to  that  reply  was 
sustained.  The  answer  states  the  defense  that  the  premises, 
including  the  part  of  tbe  street  in  question,  were  not  at  the 
time  of  the  alleged  act  of  negligence  and  of  tbe  accident 
and  injury  complained  of,  under  the  control  of  tbe  defend- 
ant, but  were  in  the  possession  and  under  the  contol  of  an 
independent  contractor,  who  had  undertaken  to  erect  a 
building  for  defendant  on  the  bt  fronting  the  part  of  the 
street  in  question,  and  that  tbe  defendant  bad  no  right  or 
authority  to  control  or  supervise  tbe  work  of  the  contractor 
in  the  promises,  and  that  he  did  not  do  so. 

Defendant  in  error  contends  that  tbe  allegations  of  tbe 
reply,  to  the  effect  that  permission  had  been  granted  to  him 
to  place  materials  in  the  street  at  this  point,  and  that  these 
materials  were  placed  there  under  and  in  pursuance  of  said 
permission,  and  that  tbe  condition  of  such  permission  pro- 
vided by  the  ordinance,  imposing  upon  him  tbe  correlative 
duty  to  place  guards  or  lights  about  the  obstruction  that 
might  be  placed  in  the  street  under  this  permission,  does 
not  state  facts  taking  the  case  out  of  the  general  rule  that 
'"where  a  person  contracts  with  another,  exercising  an  in- 
dependent calling,  to  do  work  for  him,  according  to  tbe 
contractor's  own  methods  and  not  subject  to  tbe  employer's 
control  or  order,  except  as  to  the  results  to  be  obtained,  the 
former  is  not  liable  for  tbe  wrongful  act  of  such  contractor 
or  bis  servants. ' ' 

Tbe  plaintiff,  on  tbe  contrary,  contends  that  these  facta 
bring  the  case  within  one  or  more  of  the  established  excep- 
tions to  the  rule  above  stated.  One  exception  to  this  rale 
is  where  the  work  which  the  contractor  is  employed  to  per- 
form is  necessarily  dangerous  to  tbe  public,  or  attended  by 
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a  ooisaDce;  and  another  is  where  a  legal  obligation  to  do 
a  certain  thing  is  imposed  opon  a  person,  and  snch  person 
contracts  with  another  to  perform  the  work  in  connection 
with  which  this  datj  is  imposed,  and  the  contractor  fails  to 
perform  the  doty,  to  the  injury  of  a  third  person.  In 
neither  of  these  cases,  can  the  person  employing  another 
to  do  the  work  himself  escape  liability.  It  is  not  pretend- 
ed that  the  case  at  bar  comes  within  any  other  exception  to 
the  mle,  bat  it  is  alleged  that  the  facts  bring  it  within  one 
or  both  of  these  exceptions.  We  will  find  it  convenient  to 
consider  the  case  farther  with  the  rale  and  these  exceptions 
in  mind. 

The  first  case  to  which  I  call  attention  is  that  of  Gray 
and  wife  v.  Patten  and  Babble,  117  Eng.  C.  L.  Bep.,  969. 
The  syllabns  reads  as  follows: 

**1.  Where  a  statutory  obligation  is  imposed  on  a  person, 
he  is  liable  for  any  injury  that  arises  to  others  in  conse- 
quence of  its  having  been  negligently  performed,  and  this 
whether  it  was  performed  by  himself  or  by  a  contractor 
employed  by  him. 

^^2.  A.  was  empowered  under  the  Metropolis  Local  Man- 
agement Act,  18  and  19  Vic.  c.  120,  ss.  77,  110,  111,  to 
make  a  drain  from  his  premises  to  a  sewer,  by  catting  a 
trench  acroes  a  highway,  and  filling  it  up  after  the  drain 
should  be  completed.  For  this  purpose  he  employed  a  con- 
tractor, by  whose  negligence  it  was  filled  up  improperly, 
in  consequence  of  which  damage  ensued  to  B. :  Held  by 
this  court,  reversing  the  decision  of  the  Queen's  Bench, 
that  A.  was  responsible  in  an  action  by  B. " 

The  opinion  of  the  court  was  delivered  by  Erie,  C.  J., 
and  covers  a  little  more  than  a  page  of  the  report.  I  will 
read  it: 

' '  In  this  case  the  plaintiff  declared  for  damage  to  his 
wife  from  falling  into  a  drain  made  in  the  highway  by  the 
defendant.  The  defendant  justified  making  the  drain  under 
a  power  given  by  the  Metropolis  Local  Management  Act, 
18  and  19  Vic.  c.  120,  to  make  a  drain  from  his  premises 
to  a  sewer: 
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'*Upon  the  trial  it  appeared  that  the  defendant  had  law- 
fully made  the  drain  ander  that  act,  that  is  to  say,  a  trench 
^  which  was  across  the  highway,  the  caase  of  the  damage, 
and  had  employed  a  contractor  both  to  make  it  and  to  fill 
it  up  properly,  and  by  the  negligence  of  the  contractor  the 
drain  was  tilled  up  improperly,  and  so  the  damage  was 
caused.  At  the  trial  the  verdict  was  entered  against  the 
contractor  and  for  the  employer,  on  the  ground  that  the 
employer  was  not  responsible  for  the  negligence  of  the  con- 
trcator,  and  so  it  was  decided  in  the  court  below,  and  this 
is  an  appeal  from  that  judgment. 

'"The  appellant  contends  that  a  duty  was  imposed  on  the 
defendant  Pullen,  as  the  owner  of  the  premises  who  caused 
the  drain  to  be  made  across  the  highway,  to  fill  up  that 
drain  m  a  proper  manner.  Sec.  77,  authoriving  the  mak- 
ing up  of  the  drain,  implies  that  the  duty  to  fill  it  up  was 
also  imposed,  and  sec.  110  commands  that  the  person  who 
makes  it  shall  fill  it  up  properly,  and  the  appellant  contends 
that  the  person  making  the  drain  is  responsible  if   the  duty  . 

imposed  on  him  by  the  statute  is  not  performed  and  damage-  j 

is  caused  thereby,  and  that  the  complaint  is  of  an  omission 
to  perform  a  duty  imposed  by  statute, not  of  a  wrongful  act 
by  a  contractor  beyond  the  scope  of  his  employment.  He 
relied  on  Hole  v.  The  Sittingborne  Railwa}  Oo.,  6  H.  ds 
N.,  488,  where  the  duty  imposed  on  the  defendants  by  stat- 
ute was  to  make  a  bridge  that  would  open,  and  they  em- 
ployed a  contractor  who  made  a  bridge  that  did  not  open 
as  the  statute  required;  and  the  defendants  were  held  liable 
on  the  ground  of  their  omission  to  perform  the  duty  im- 
posed by  statute  There  the  Chief  Baron  says,  in  effect, 
that  the  party  who  undertakes  that  a  work  shall  be  done  is 
not  released  from  liability  for  breach  of  his  undertaking 
because  he  employed  a  contractor  to  do  it,  and  the  contrac- 
tor's neglect  caused  the  reach;  the  obligation  imposed  by 
that  is  analogous  to  that  created  by  an  undertaking,  the 
omission  to  perform  which  is  not  excused  by  reason  that  the 
party  employed  a  third  peison  as  contractor  to  do  it  for 
him  who  failed;  and  he  distinguished  the  case  where  a  con- 
tractor in  his  contract  does  a  wrongful  act  not  according  to 
his  contract  and  causes  damage  thereby;  in  those  cases  the 
employer  is  not  responsible.  This  distinction  is  also  taken 
by  William,  J.,  m  Pickard  v.  Smith,  10  0.  B.  N.  S.,  470, 
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(E.  C.  L.  B.  vol.  100),  deciding  that  the  employer  allow- 
ing a  coal  merchant  to  make  an  opening  in  a  way  for  coal 
is  responsible  for  the  negligence  of  the  coal  merchant's  men 
in  omitting  to  close  the  opening;  for  the  employer  was 
boond  to  see  that  the  opening  should  be  properly  closed, 
and  his  omission  to  perform  his  duty  is  not  excused  by  the 
omission  of  the  agent  whom  he  had  employed  to  act  for 
him. 

*'For  these  reasons  it  appears  to  us  that  the  defendant 
Pullen  is  not  excused  from  liability  for  omission  to  fill  up 
the  drain  properly,  on  the  ground  that  he  had  employed  a 
contractor  to  do  that  duty  for  him,  and  the  contractor  was 
negligent  and  left  the  duty  unpreformed.  We  tbink  that 
the  duty  was  implied  in  the  grant  of  the  power  open  the 
drain  in  a  highway  m  sec.  77,  and  was  expressed  in  sec. 
110  and  that  this  statutable  duty  Is  created  absolutely,  and 
is  not  a  duty  created  by  sec.  Ill  imposing  a  penalty  to  be 
enforced  solely  by  enforcing  the  penalty.  The  penalty  im- 
posed by  sec.  Ill  appears  to  us  to  be  a  cumulative  remedy. 

The  question  is,  whether  the  verdict  should  be  entered 
against  the  defendant  Pullen,  and  we  answer  that  question 
in  the   affirmative." 

This  case  is  similar  to  the  case  at  bar,  in  that  a  duty  was 
imposed  as  a  condition  to  the  exercise  of  tbe  privilege 
granted.  But  there  the  duty  was  imposed  by  the  supreme 
law-making  power  of  the  state,  while  here  its  imposition  is 
attempted  by  a  municipal  government  of  limited  legislative 
and  police  powers.  If,  however,  the  obligation  sought  to 
be  imposed  on  the  defendant  by  the  city  in  the  case  at  bar 
is  within  the  power  delegated  to  the  city,  how  does  the  case 
differ  in  principle  from  that  cited? 

It  being  made  the  duty  of  the  city  to  keep  the  streets 
clear  of  obstructions  that  would  make  them  dangeious  to 
travelers,  and  tbe  city  being  bound  by  law  to  respond  in 
damages  to  one  injured  by  reason  of  its  failure  in  the  per- 
formance of  this  duty;  and  the  city  being  further  em- 
powered to  grant  such  privileges  as  were  granted  to  the 
defendant  in  this  case;  we  think  it  clear  that  the   city  may 
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impose  upon  the  peraoD  to  whom  the  privilege  is  granted, 
duties  and  obligations  calculated  to  not  only  save  the  city 
from  loss,  but  travelers  from  injury;  and  that  such  duties, 
so  imposed,  have  the  same  effect  as  if  imposed  by  the  so- 
preme  law-making  power  directly,  instead  of  indirectly 
through  the  city  as    an  agency  of  government. 

The  statutes  upon  this  subject,  forming  the  basis  of  these 
remarks  and  conclusions,  are  sec.  6921  Revised  Statutes, 
which  makes  it  an  indictable  offense  to  obstruct  a  highway;  ] 

sec.  2640  Revised  Statutes,  which  gives  the  council  the 
control  of  the  streets  in  the  following  language: 

''The  council  shall  have  the  care,  supervision,  and  con- 
trol of  all  public  highways,  streets,  avenues,  alleys,  side- 
walks, public  grounds,  and  bridges,  within  the  corporatioD, 
and  shall  cause  the  same  to  be  kept  open  and  in  repair, 
and  free  from  nuisance." 

Sec.  1692,  the  opening  paragraph  and  sub-divisons  3 
and  18  read  as  follows: 

''In  addition  to  the  powers  specifically  granted  in  this 
title,  and  subject  to  the  exceptions  and  limitations  in  other 
parts  of  it,  cities  and  villages  shall  have  the  general  powers 
enumerated  in  this  section,  and  the  council  may  provide  by 
ordinance  for  the  exercise  and  enforcement  of  the  same. 

"3.  To  prevent  injury  or  annoyance  from  anything 
dangerous,  offensive,  or  unwholesome,  and  to  cause  any 
nuisance  to  be  abated. 

"18.  To  layoff,  establish,  open,  widen,  narrow,  straight- 
en, extend,  keep  in  order  and  repair,  and  to  light  streets 
and  alleys,  public  grounds,  etc." 

Also  the  general  provisions  authorizing  municipalities  by 
proper  ordinances,  resolutions,  etc.,  to  carry  these  provis- 
ions into  effect. 

Even  if  this  duty  shall  be  deemed  to  arise  out  of  contract 
rather  than  legislative  sanction,  the  result  would  seem  to 
be  the  same.  I  call  attention  to  the  case  of  Water  Co.  v. 
Ware,  16  Wal.  566,  the  syllabus  of  which  reads  as  follows: 
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''Where  an  incorporated  company  undertook  to  lay  water 
pipes  in  a  city,  agreeing  that  it  would  'protect  all  persona 
against  damages  by  reason  of  excavations  made  by  them  in 
laying  pipes,  and  to  be  responsible  for  all  damages  which 
may  occur  by  reason  of  the  neglect  of  their  employes  on 
the  premises;*  held,  on  the  company's  having  let  the 
work  out  to  a  subcontractor  through  the  negligence  of 
whose  servants  injury  accrued  to  a  person  passing  over  the 
street,  that  the  company  could  be  properly  sued  for  damages. 

"The  city  of  St.  Paul,  desiring  to  have  water  pipes  laid 
along  the  streets  of  the  city,  passed  an  ordinance  authoriz- 
ing the  St.  Paul  Water  Co.,  an  incorporated  company,  to 
to  lay  them.  But  as  it  was  necessary  that  large  excavations 
of  earth  should  be  made  along  the  streets,  and  considerable 
blasting  of  rock  below,  the  ordinance  in  one  of  its  sections 
provided  as  follows: 

"  'The  said  water  company  expressly  agrees  to  protect  all 
persons  against  damages  by  reason  of  excavations  made  by 
them  in  the  said  city,  in  laying  pipes,  and  to  keep  the  said 
excavations  properly  guarded  by  day  and  night,  and  to  be- 
come responsible  for  all  damages  which  may  occur  by 
reason  of  the  neglect  of  their  employes  in  the  premises,  and 
that  the  streets  and  highways  in  said  city  shall  not  be  un- 
necessarily obstructed  or  incumbered  in  laying  said  pipes. '" 

"The  water  company  accepted  the  ordinance.  It  did  not, 
however,  do  any  work  itself  or  by  its  own  servants,  but 
made  a  contract  in  writing  with  one  Qilfillan  to  do  the 
work  for  them.  Under  this  contract,  Qilfillan  himself 
superintending  the  work  every  day,  certain  excavations, 
drillings,  and  blastings  were  made  in  different  streets  of 
the  city. 

"While  these  operations  were  going  on  in  one  of  the 
streets,  a  certain  Ware,  driving  his  horse  and  wagon  in  it, 
was  much  injured,  owing  to  his  horse  taking  fright  at  a 
steam  drill  in  the  street,  put  there  to  drill  the  rocks  that  it 
was  necessary  to  remove,  and  suddenly  and  without  notice 
set  in  motion.  He  accordingly  sued  the  company  for  dam- 
ages. * ' 

I  will  read  one  or  two  paragraphs  from  the  opinion  of 
the  court  which  was  delivered    by     Mr.    Justice  Clifford: 

"The  evidence  exhibited  in  the  record  shows  that  the  de- 
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fendants  agreed  with  the  municipal  authorities  to   protect 
all  persons  against  damages  by   reason   of  the   excavations 
made  by  them  preparatory  to  laying  the  pipes,  and  to  keep 
the  work  properly  guarded  by  day  and  uight,  and  to  be  re- 
sponsible for  all  damages   which  'may  occur  by    reason  of 
neglect  of  their  employes  in  the    promises;'    and  that    the 
streets  should  not  be  necessarily  obstructed  or   incumbered 
in  doing  the  work.     Such  an  agreement  would  not   acqait 
the  municipality  of  an  obligation,    otherwise   attaching,  to 
keep  the  streets  safe  and  convenient  for  travelers,   but   it 
may  well  be  held  that  a  party  injured  through   a   defect  or 
want  of  repair  in  such  a  street,  occasioned   by  the   neglect 
or  carelessness  of  such  a  contractor  in  doing  the  work,  or  of 
those  for  whose  acts  he  is  responsible,  may,  at  his  election, 
sue  the  contractor  for  redress  or  pursue  his  remedy  against 
the  municipality,  as  it  is  clear  that  the  contractor,   in   case 
of  a  recovery  against  the  latter,  would  be  answerable  to  the 
municipality  as  stipulated  in  his  agreement." 

Again,  reading  from  page  576: 

'*  Where  the  obstruction  or  defect  caused  or  created  in 
the  street  is  purely  collateral  to  the  work  contracted  to  be 
done,  and  is  entirely  the  result  of  the  wrongful  acts  of  the 
contractor  or  his  workmen,  the  rule  is  that  the  employer  is 
not  liable;  not  where  the  obstruction  or  defect  which 
occasioned  the  injury  results  directly  from  the  acts  which 
the  contractor  agreed  and  was  authorized  to  do,  the  parson 
who  emj  loys  the  contractor  and  authorizes  him  to  do  those 
acts  in  equally  liable  to  the  injured  party. '^ 

It  will  be  observed  that  in  the  case  at  bar  it  is  alleged 
that  this  permission  was  obtained  by  the  owner  of  ths 
premises  to  place  material  upon  the  street  at  this  place  in 
the  course  of  the  erection  of  a  building  for  bim;  that  in 
pursuance  of  this  permission  the  contractor  placed  materials 
upon  the  street,  which  caused  the  injury  to  the  plaintiff. 
So  that  the  placing  of  these  materials  there  was  in  the 
line  of  the  performance  of  his  duty  under  the  contract — a 
thing  contemplated  by  him  in  the  performance  of  his  con- 
tract, a  thing  authorized  by  the  person   who   had    obtained 
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the  permission,  and  had  undertaken  and  was  bound  to  keep 
the  lights  and  other  guards  around  such  materials  or  ob- 
structions as  would  prevent  injury  to  travelers  upon  the 
highway.  I  will  read  one  further  sentence  from  this 
opinion : 

''It  would  be  monstrous,  said  Lord  Campbell,  if  a  party 
causing  another  to  do  a  thing  were  exempted  from  liability 
for  the  act  merely  because  there  was  a  contract  between 
him  and  the  [.erson  impiediately  causing  the  act  to  be  done, 
which  may  be  accepted  as  correct  if  applied  in  a  case  where 
the  work  contracted  to  be  done  will  necessairly,  in  its  pro- 
gress, render  the  street  unsafe  and  inconvenient  for  public 
travel.  More  than  one  party  may  be  liable  in  such  a  case, 
nor  can  one  who  employs  another  to  make  such  an  excava- 
tion relieve  himself  from  liability  for  such  damages  as  those 
involved  in  the  case  before  the  court  by  any  stipulation  with 
his  employe,  as  both  the  person  who  procured  the  nuisance 
to  be  made  and  the  immediate  author  of  it  are   liable. " 

Our  attention  is  called  to  a  decision  by  the  distirct  court 
sitting  in  Hamilton  county  that  I  will  not  take  the  time  to 
read  from,  which  seems  to  support  a  contrary  doctrine. 
That  might  have  a  controlling  effect  with  this  court  if  we 
had  no  utterance  of  our  own  supreme  court  upon  the  sub- 
ject. 

I  intended  to  remark  upon  the  reading  of  the  authority 
of  the  United  States  Supreme  Court  just  read  from,  that 
while  civil  liabiliy  cannot  be  imposed  by  ordinanee  alone, 
it  may  be  by  contract  resulting  from  the  acceptance  of 
privileges  conferred  by  ordinance — the  acceptance  of 
privileges  with  conditions  attached  to  the  acceptance,  and 
performance  of  the  work  under  these  privileges. 

I  call  attention  to  the  case  of  Railroad  Co.  v.  Morey,  47 
Ohio  St*,  207,  which, we  think, is  sufficient  in  pointjto  con- 
trol the  decision  in  this  case.  I  read  from  the^third  prop- 
osition in  the  syllabus: 

''One  who  causes  work  to  be  done    is  not  liable,    ordin- 
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arily,  for  injuries  that  resnlt  from  careleBSDess  ia  its  per- 
formance by  the  employes  of  an  independent  contractor  to 
whom  he  has  let  the  work,  without  reserving  to  himself  any 
control  over  the  execution  of  it.  But  this  principle  has  no 
application  where  a  resulting  injury,  instead  of  being  col- 
lateral and  flowing  from  the  negligent  act  of  the  employe 
alone,  is  one  that  might  have  been  anticipated  as  a  direct 
or  probable  consequence  of  the  performance  of  the  work 
contracted  for,  if  reasonable  care  is  omitted  in  the  course 
of  its  performance.  In  such  case  the  person  causing  the 
work  to  be  done  will  be  liable  though  the  negligence  is  that 
of  an  employe  of  an  independent  contractor/' 

The  statement  of  the  case  is  as  follows: 

"The  defendant  in  error,  George  A.  Morey,  brought,  in 
the  Court  of  Common  Pleas  of  Fayette  county,  an  action 
against  The  Southern  Ohio  Railroad  Co.,  plaintiff  in  error, 
to  recover  damages  claimed  to  have  been  sustained  by  him 
on  account  of  himself  and  horse  falling  into  a  ditch  that 
the  plaintiff  in  error  had  caused  to  be  dug  and  left  un- 
guarded, across  Water  street,  in  the  town  of  Washington, 
in    said    county,  on  the  night  of  November  9,  1885. 

"The  record  discloses  thnt  the  plaintiff  in  error,  at  the 
time  of  the  accident,  owned  and  operated  a  railroad  which 
ran  through  said  town  of  Washington,  and  occupied  part 
of  said  Water  street  with  its  tracks,  and  owned  and  occupied 
a  depot  situate  on  lets  owned  by  it,  that  were  adjacent  to 
said  street.  That  the  ditch  causing  the  injury  had  been 
dug  during  the  day,  the  night  of  which  the  accident 
occurred,  for  the  purpose  of  laying  tiling  for  a  drain  from 
the  depot  above  mentioned;  that  the  ditch  was  dug  entirely 
across  that  part  of  said  street  which  was  or  could  be  used 
for  travel;  that  it  was  from  four  to  six  or  seven  feet  deep, 
about  two  and  one  half  fe^t  wide  at  the  top,  and  about  two 
feet  wide  at  its  bottom,  and  the  earth  from  it  thrown  out 
two  or  three  feet  high  on  both  sides;  that  the  night  was  very 
dark,  and  the  ditch  left  wholly  unguarded.  That  the  de- 
fendant in  error,  having  no  knowledge  that  the  ditch  had 
been  dug,  and  without  fault  on  his  part,  fell  into  it,  to- 
gether with  his  horse,  and  thereby  received  the  injuries  of 
which  he  complain<)d,  and  that  the  ditch  was,  in  fact,  dug 
by  a  man  employed  by  the  firm  of  R.  P.  Willis  &  Son,  who 
did  the  plumbing  work  for  the  depot. 
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'*The  mail!  contention  between  the  parties  at  the  trial 
was  whether  this  plnmbing  was  done  under  such  an  inde- 
pendent contrast  as  would  exonerate  the  railroad  company 
from  liability  for  the  negligence  of  the  contractor  and  his 
immediate  servants." 

It  will  be  observed  that  the  work  in  this  case  was  an  ex- 
cavation in  the  street.  We  do  not  see  that  there  is  any 
diflFerence  in  the  principles  applicable  to  a  nuisance  of  one 
sort  that  would  make  a  street  dangerous  for  travelers,  and  a 
nuisance  of  another  sort  making  the  street  equally  danger- 
ous; for  instance,  an  excavation  in  the  street,  and  a  pile  of 
dirt  or  other  obstructions  in  the  street. 

As  to  the  amount  of  material  in  this  street,  in  the  case 
at  bar,  the  location  of  it, etc.,  of  course,  we  are  bound  upon 
this  hearing  to  take  as  true  the  allegation  of  the  plaintiff's 
pleadings  that  there  was  a  large  amount  of  saw-dust  near 
to  the  middle  of  the  street  that  interfered  with  public 
travel.   Again  quoting,    the  court  says  on  page  213: 

"The  only  serious  question  in  the  case  is  presented  by 
charges  given  or  refused  by  the  court.'' 

The  court  among  otber  things  charged  the  jury  as  follows: 

^'If  the  necessary  or  probable  effect  of  the  performance 
of  the  work  would  be  to  injure  third  persons,  or  create  a 
nuisance,  then  the  defendant  is  not  relieved  from  liability 
because  the  work  was  done  by  a  contractor  over  whom  it 
had  no  control  in  the  mode  and  manner  of  doing  it." 

To  this  the  plaintiff  in  error  excepted. 

''The  question  is  here  presented  whether  the  owner  of 
real  estate,  who  causes  work  to  be  done  in  relation  to  it,  the 
probable  consequences  of  the  performance  of  which  will  be 
to  endanger  others  or  to  create  a  nuisance,  can  shift  from 
himself  all  responsibility  for  these  probable  consequences 
by  letting  the  work  to  an  independent  contractor  over  whom 
he  reserves  no  control?  Will  a  sound  public  policy  permit 
this  to  be  done?     If  so,  then  we  may  expect    the    prudent 
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proprietor,  when  he  has  work  to  be  done  which  involves 
these  probable  consequences,  to  provide  for  its  performance 
by  a  carefully  guarded  contract  by  which  he  retains  no 
control  over  it  whatever." 

The  court  proceeds  to  distinguish  the  case  of  Clark  ▼. 
Fry,  8  Ohio  St.,  35^,  and  discusses,  at  some  length,  the 
principles  involved,  arriving  at  the  conclusion  that  in  a  case 
like  that  before  the  court  the  plea  that  the  work  was  done 
by  an  independent  contractor  would  not  avail.  In  support 
of  this  a  case  in  149  Mass.,  385,  is  also  cited,  which  we 
think  tends  to  support  the  doctrine. 

There  are  various  subsequent  utterances  by  our  supreme 
court  upon  the  subject  which  are  not  precisely  in  point,  but 
which  show  that  the  court  has  approved  the  doctrine  an- 
nounced in  the  case  from  wDicb  I  have  just  read. 

The  court,  in  announcing  the  opinion  in  Bailroad  Co.  v. 
Morey,  has  taken  care  to  say  that  the  doctrine  of  Chrk 
V.  Fry  would  not  be  extended  by  the  court,  and  was  not  the 
rule  to  be  applied  in  a  case  like  the  one  then  under  con- 
sideration. In  Clark  v.  Fry  the  record  did  not 
disclose  that  the  excavation  in  question  extended  so  far  into 
the  street  as  to  impede  public  travel,  or  so  as  to  become  a 
nuisance,  and  that  element  seemed  to  be  absent  from  the 
case. 

Our  conclusions,  then,  upon  this  matter  are,  that  the  de- 
murrer to  the  reply  should  have  been  overruled;  that  the 
court  erred  in  sustaining  this  demurrer;  and  therefore  the 
judgment  of  the  court  will  be  reversed,  thf^  cause  will  be 
remanded  with  instructions  to  the  court  to  overrule  the  de- 
murrer to  this  reply. 

A.  H,  Coldham,  for  Plaintiff  in  Error. 

Porks  &  Van  Campen,  for  Defendant  in  Error. 
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<Tnird  Circuit— Allen  Co.,0.,  Circuit  Court— April  Term,  1898.) 

Before   Day,  Price  and  Norris,  JJ. 

THE  SOLOR  BEFINING   COMPANY   v.    SUSAN    ELLIOTT, 
ADM'XT  of  thie   estate  of  JOHN  W.  ELLIOTT,  deceased. 

Action  for   wrongfully   causing  death — Authority  of  administra- 
tor — 

<1).  Letters  of  administration  issued  bj*  a  probate  court  of  com- 
petent jurindiction  authorized  the  administrator  to  main- 
tain an  action  for  death  caused  by  wrongful  act  etc.,  though 
such  letters  disclose  the  fact  that  deceased  left  no  estate 
either  real  or  personal,  and  fail  to  indicate  that  the  ap- 
pointment was  made  for  the  purpose  of  bringing  the  suit. 

Same— Limitation — 
<2).  The  limitation  of  an  action  under  sec.  6135  of  the  Revised 
Statutes,  for  causing  death  from  wrongful  act,  runs  from  the 
death  of  the  person  who  dies  from  the  wrongful  act;  and  the 
right  to  maintain  the  action,  is  not  affected  by  the  lapse  of 
time  between  the  injury  and  the  death,  unless  recovery  by 
the  deceased  person,  had  not  death  ensued,  is  barred  by  the 
statute  of  limitations  at  the  time  of  death. 

Same — Settlement  of  cause  of  action  in  lije-time  of  deceased — 
(3).  A  contract  of  settlement,  unimpeached  for  cause,  made  by 
the  deceased  in  his  life-time  with  the  person  whose  unlaw- 
ful act  is  the  cause  of  death,  for  tlie  injury  which  resulted 
in  the  death,  the  terms  of  which  contract  were  complied 
with,  in  the  life-time  of  the  deceased,  by  the  party  whose 
unlawful  act  caused  the  death;  when  so  pleaded,  and  estab- 
lished, is  a  bar  to  an  action  by  his  administrator  under  sec. 
6134  of  the  Revised  statutes. 

No  double  liability  for  wrongfully  causing  death — Sec,613i,  R.S, — 
(4).  Sec.  6134,  which  warrants  an  action  for  causing  death  by 
wrongful  act,  does  not  create  a  second  liability,  and  is  not 
double  liability  for  the  same  wrong,  but  implies  that  the 
liability  for  the  wrong  has  not  been  satisfied ;  that  the  pen- 
alty for  the  wrongful  act  and  result,  has  not  been  paid ;  and 
the  wrong  doer  being  deemed  to  be  still  liable  for  the 
wrong,  the  statute  determines  in  whose  favor  the  liability 
still  exists,  and  points  out  the  remedy  by  which  satisfaction 
of  it  may  be  enforced. 

Action  maintainable  by  administrator,  only  if  deceased  coul4  have 
maintained  (zction  for  damages — 

(5).  An  action  for  death  by  wrongful   act,  can    only    be    main- 
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tained  by  the  personal  representative  of  deceased,  whein 
such  oondition  exists,  at  the  time  of  death,  that  the  de- 
ceased,  had  not  death  ensued,  could  have  maintained  an 
action  for  the  injury. 

Deceased  having  debarred  himself  of  right   to   sue,    administrator 
can  not  hue — 

(6).  If  deceased  in  his  life-time  debarred  himself  from  recovery,. 

and  had  no  cause  of  action  at  the  time  of  his  death,  no   ao- 

tioD  would  arise  in  favor  ot  his  next  of   liin  at   his   death, 

and  his  administrator  would  be  precluded  from  maintaining 

an  action  under  sec.  6134. 

Proof  of  contract  of  settlement  on  general  denial — 
(7).  Wh^n  a  contract  of  settlement,  pleaded  in   the   answer,    is 
met  by  a  general  denial,  once  its   execution  is   established, 
the  contract  is  beyond  further  attack,    under   the    issue 
tendered  by  the  general  denial. 


Error  to  the  Court  of   Common    Pleas   of   Allen  county^ 

NOBRIS,  J. 

Tb6  defendant  in  error,  who  was  the  plaintiff  below^ 
brought  her  action  against  the  Solor  Refining  Company 
for  negligently  causing  the  death  of  John  W.  Elliott.  Id 
her  petition  she  avers  her  appointment  as  the  administra- 
trix of  his  estate,  names  his  next  of  kin  who  survived  him, 
and  says  that  John  W.  Elliott  died  on  the  2nd  of  February , 
1894,  and  that  his  death  was  wrongfully  caused  by  the  de- 
fendant, in  this  way.  On  the  28th  of  March  1891,  Elliott 
was  an  employe  of  the  Solor  Refining  Company,  as  a  labor- 
er. His  duty  was,  to  help  in  the  repair  of  shells;  into 
which  vapor  passed  through  a  compound  kept  in  motion  by 
brushes.     The  shell  head  was  a  heavy  piece  of  metal. 

Elliott  was  there  by  order  of  his  foremun  assisting  ii> 
placing  the  shell  head  in  position.  A  rope  attached  to  tb& 
machine  by  which  the  head  was  being  raised  into  position  was 
not  securely  attached,  and  was  suffered  to  so  remain  through 
the  negligence  of  the  foreman,  under  whose  orders  Elliott 
was  acting;  by  reason  of  this  the  rope  gave  way  and  caased 
the  shell  bead  to  fall  upon  Elliott,  inflicting    upon    him  io- 
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juries  from  which,  on  the  2od  of  Febraary,  1894  he  died. 
Elliott  had  no  means  of  knowing,  and  did  not  know  of  the 
•condition  of  this  rope;  bat  the  foreman  had  the  means  of 
knowing,  and  did  know  of  its  condition.  Plaintiff  avers 
4hat  Elliott  was  in  the  place  assigned  to  him  bj  the  fore- 
man, and  was  without  any  fault  upon  his  part  which  con- 
tribated  to  his  injury;  and  that  Elliott  thus  came  to  his 
death    through  the  sole  cause  of  defendant's  negligence. 

The  defendant  in  its  answer  admits  that  Elliot  was  em- 
ployed; that  he  was  injured,  and  that  he  died;  and  denies 
all  else  in  the  petition. 

It  pleads  as  a  further  defense  that  on  August  28th,  1891, 
it  made  full  settlement  with  Elliott,  for  all  loss  and  dam- 
age by  him  sustained  by  reason  of  said  injary;  that  it 
paid  him  the  sum  of  money  stipulated  by  the  contract,  and 
iihat  Elliott  received  this  sum  in  fall  settlement  for  all 
<;laims  against  defendant  by  reason  of  said  injury.  As  a 
ithird  defense  the  defendant  pleads  the  statute  of  limitations. 

The  plaintiff  for  reply  denies  the  second  and  third  de- 
fenses in  the  answer. 

The  issues  thus  made  ap  were  submitted  to  a  jury, 
which  returned  a  verdict  for  the  plaintiff.  Defendant  filed 
its  motion  for  a  new  trial,  which  was  overruled,  and  these 
proceedings  in  error  are  instituted  for  reversal. 

The  errors  assigned  in  the  motion  for  a  new  trial  and  in 
ithe  petition  in  error,  are: 

Because  the  verdict  is  against  the  weight  of  the  evidence, 
;and  is  contrary  to  the  law  of  the  case. 

Error  in  overruling  the  motion  for  a  new  trial. 

Error  in  the  charge  as  given,  and  in  refusing  to  charge 
rSB  requested  by  plaintiff  in  error. 

Error  in  the  admission  of  evidence  over  the  objection  of 
plaintiff  in  error,  and  in  rejecting  evidence  offered  by  the 
plaintiff  in  error  to  maintain  the  issues  on  its  part. 
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It  is  claimed  that  the  admiseion  of  the  letters  of  admin- 
istration  was  error.  That  the  letters,  upon  their  face,  show 
that  there  was  no  property  upon  which  to  administer;  that 
the  purpose  of  administration  is  to  settle  the  estate  of  the 
deceased  person,  and  that  in  this  instance  there  is  noestate;^ 
and  that,  when  an  administrator  is  appointed  for  the  sole 
purpose  of  bringing  an  action,  that  purpose  must  appear 
in  the  record  of  the  proceeding  resulting  in  the  appoint- 
ment. The  record  of  the  Probate  court  in  the  matter  of 
this  appointment  is  not  before  us;  so  that  we  are  unable  ta 
say  whether  or  not  it  was  affirmatively  found,  and  of  record, 
that  the  purpose  of  this  appointment  was  to  maintain  this 
action.  But  be  that  as  it  may;  the  action---a8  the  one  at 
bar — is  to  be  brought  and  maintained  by  the  personal  re- 
presentative of  the  deceased  person.  The  probate  court 
has  jurisdiction  to  appoint,  and  having  appointed,  and  be- 
ing a  court  of  competent  jurisdiction  so  to  do,  it  is  conclu- 
sive, in  the  face  of  nothing  to  the  contrary,  that  all  the 
jurisdictional  facts  were  made  apparent  to  the  court  before 
it  took  action  in  the  premises.  And  the  fact,  that  the 
purpose  for  which  the  appointment  is  made  is  not  recited 
in  the  letters,  is  not  material.  The  appointment  was  made,^ 
the  court  had  jurisdiction  to  appoint  an  administrator,  and 
the  judgment  of  the  court  in  that  proceeding  is  in  full 
force.  We  think,  therefore,  that  the  letters  of  adminis- 
tration were  properly  admitted  in  evidence  to  prove  the 
authority  of  plaintiff  to  maintain  her  action. 

It  is  claimed  that  plaintiff's  action  cannot  be  maintained 
because  of  the  expiration  of  four  years  since  the  injury 
which  resulted  in  Elliott^s  death,  and  before  the  commence- 
ment of  this  case.  The  injury  occurred  on  the  28th  of 
March,  1891.  Elliott  died  on  the  2nd  of  February,  1894. 
The  petition  in  this  case  was  filed  April  28th,  1895,  and  oi^ 
the  same  day  summons  issued. 

Elliott^s  cause  of  action  was  not  barred  at  the  date  of  hie* 
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death  by  the  fear  years'  limitation  in  which  his  action 
coald  have  been  brought;  so,  aside  from  any  other  inter- 
vening cause,  on  that  day,  had  not  death  ensued,  he  could 
have  maintained  his  action  in  so  far  as  it  was  affected  by 
the  statute  of  limitation.  The  right  of  action  which  the 
plaintiff  prosecutes,  did  not  exist  in  Elliott's  lifetime;  it 
arose  immediately  upon  his  death;  and  tdough  the  fact  as 
to  whether  this  action  ever  would  arise,  so  far  as  the  statute 
of  limitation  is  concerned,  depended  upon  his  right  to  main- 
tain an  action  at  the  time  of  his  death — had  death  not  en- 
sued—yet the  statute  which  creates  the  action  and  the 
remedy-'-a  new  remedy  for  the  same  wrong,  not  a  survival 
of  his  cause  of  action,  but  a  new  action  which  succeeded  his 
cause  of  action,  and  which  was  created  by  reason  of  his 
cause  of  action  and  his  death---the  statute  which  created 
this  action  limits  its  commencement  within  two  years  after 
his  death.  This  limitation  does  not  commence  to  run  in 
his  lifetime;  it  does  not  date  from  the  injury,  but  it  com- 
mences to  run  at  his  death  when  the  action  accrued.  So 
that  if  Elliott,  had  not  death  ensued,  could  at  the  date  of 
his  death  have  maintained  his  action,  this  action  having 
been  commenced  within  two  years  next  after  his  death,  is 
not  barred  by  the  statute  of  limitations.  We  therefore  are 
of  the  opinion  that  the  third  defense    in    the    answer    fails. 

The  second  defense  in  defendant's  answer  pleads  full 
and  complete  settlement  made  with  John  W.  Elliott,  for  all 
loss,expense  and  damage  by  him  sustained  by  reason  of  the 
injury  of  March  28th,  1891,  which  is  alleged  to  have  re- 
sulted in  his  death.  And  that  defendant  performed  the 
contract  by  payment  of  the  sum  that  Elliott  agreed  to  re- 
ceive. Defendant  sets  up  in  its  answer  a  copy  of  this  con- 
tract of  settlement,  which  was  in  writing  and  signed  by  the 
parties,  and  pleads  it  as  a  complete  and  full  bar  to  plain- 
tiff's recovery. 

There  can  be  no  doubt  that  the  paper  writing  upon  which 
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this  defense  is  based,  is  in  form  a  contiact  with  all  the  re- 
qaisites  of  a  contract. 

To  this  defense  is  made  in  the  reply,  a  general  denial. 

The  statute  of  this  state  creating  actions  as  the  one  at 
bar,  in  favor  of  the  surviving  wife  or  husband  and  children, 
or  next  of  kin,  of  a  person  whose  death  is  caused  bv  the 
negligence  of  another,  and  affording  a  remedy,  is  a  copy  of 
the  Lord  Campbell  act,  as  applicable  to  the  conditions  in 
this  country.  And  the  statutes  in  the  various  states,  in 
which  the  cause  of  action  of  the  injured  party  does  not  sur- 
vive, to  the  same  effect  and  of  the  same  import,  are  in  sub- 
stance, and  in  some  instances  exactly,  like  our  own  statute. 

The  courts  in  construing  these  statutes  hold — and  I  take 
the  language  from  the  case  of  Price  v.  The  B.  R.  Co., found 
in  the  12  S.  E.  R. :  ''That  the  test  of  the  right  of  an  ad- 
ministrator  to  maintain  an  action  for  a  death  by  wrongful 
act,  is  whether  deceased  could  have  maintained  an  action  for 
the  injury  had  he  survived."  This  appears  to  be  the  test. 
Those  statutes  are  not  construed  to  be  a  revivor  or  survival 
of  the  cause  of  action  of  the  deceased  person  nor  to  be  a 
double  liability  for  the  same  wrong;  but  rather  to  succeed 
the  cause  of  action  abated  by  the  death  of  the  injured  per- 
son, and  take  its  place;  not  in  favor  of  his  estate,  but  in 
favor  of  his  next  of  kin.  The  wrong  not  having  been 
righted  in  the  lifetime  of  the  injured  person, the  wrong-doer 
does  not  escape  the  penalty  of  his  wrongful  act  by  the 
death  of  the  person  upon  whom  the  wrong  is  inflicted;  but 
the  penalty  not  having  been  paid,  and  the  wrong-doer  still 
being  liable  for  the  wrong,  the  statute  determines  in  whose 
favor  the  liability  shall  exist,  and  points  out  the  remedy  by 
which  satisfaction  of  it  may  be  enforced.  And  this  implies 
that  the  liability  has  not  been  satisfied  and  discharged;  that 
the  death  was  caused  by  the  wrongful  act  of  another,  and 
that  the  act  was  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
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damages  in  respect  thereof.  The  right  of  action  mast  exist 
in  favor  of  the  injared  person,  at  the  time  of  his  death.  If 
he,  in  his  lifetime,  has  debarred  himself  from  recovery,  by 
any  act  which  woald  bind  him  if  alive,  he  has  no  cause  of 
action  to  which  the  statutory  cause  could  succeed.  He  has 
discharged  the  liability,  and  created  a  condition  which  pre* 
vents  the  action  from  arising  in  favor  of  his  next  of  kin, and 
which  precludes  his  administratrix  from  recovering  upon  a 
liability  which  the  deceased,  in  his  lifetime,  by  his  own  act, 
discharged. 

After  a  full  examination  of  the  authorities,  a  majority  of 
the  court  can  come  to  no  other  conclusion  than  that  this  is 
the  only  construction  that  this  statute  will  bear. 

The  defendant  pleads  a  settlement  which,  in  the  absence 
fraud  and  without  impeachment  for  cause,is  a  full  and  com- 
plete settlement  between  Elliott  and  the  defendant  for  the 
injury  which  it  is  alleged  caused  his  death,  and  released  de- 
fendant from  all  liabilities  to  him,  flowing  from  the  injury. 
If  the  contract  of  settlement  stands,  Elliott,  at  the  date  of 
his  death, had  no  cause  of  action  against  the  defendant;  and 
that  being  the  case,  no  cause  of  action  could  arise  in  favor 
of  his  next  of  kin  which  could  be  maintained  by  this  plain- 
tiff. 

The  plaintiff  meets  this  contract  of  settlement, as  pleaded 
in  the  answer,  by  a  general  denial.  Under  an  issue  thus 
tendered, and  the  execution  of  the  contract  being  proved,  it 
was  beyond  further  attack  in  the  action.  An  instrument  of 
that  .character,  upon  a  mere  general  denial,  and  without  any 
specific  attack  beyond  a  denial  of  its  execution,  cannot  be 
impeached,  once  its  execution  is  disclosed,  under  pleading 
presenting  no  further  issue  regarding  it.  So  that  the  evi- 
dence  offered,  which  tended  to  impugn  the  contract,  was 
not  admissible  under  the  pleadings;  and  we  think  the 
court  was  in  error  when  it  was  allowed  to   go   to  the   jury. 

And  in  so  far  as  the  charge  of  the  court  treats  this   con- 
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tract, after  its  execution  baa  been  establisbed,  as  sasceptible 
of  further  attack  under  tbeae  pleadings,  and  invites  the  at- 
tention of  the  jury  to  it  in  that  regard,  we  think  there  is  er- 
ror. 

And  in  view  of  the  contract  and  its  effect  as  we  consider 
it,  the  propositions  of  law  bearing  upon  it,  requested  bj  de- 
fendant below  to  be  given  to  the  jury  as  a  part  of  the 
charge,  should  have  been  given,  and  there  refusal  was  error. 

With  this  view  of  the  contract  of  settlement, and  its  effect, 
a  majority  of  this  court  conclude  that  the  verdict  is  not  sus- 
tained by  the  weight  of  the  evidence.  These  errors  ap- 
pearing upon  the  face  of  the  record,  fo  the  prejudice  of  the 
plaintiff  in  error,  the  judgment  is  set  aside,  and  a  new  trial 
is  granted  at  the  costs  of  defendant  in  error.  Execution  is 
awarded,  and  the  case  is  remanded  to  the  common  pleas  for 
execution  and  new  trial. 

Day,  J.,  dissents  as  to  the  contract  of  settlement  barring 
recovery. 

Wheeler  &  Brice,  for  Plaintiff  in  Error. 

W,  -B.  Bitchie, and  Motter  &  McKenzie,  for  Defendaots 
in  Error. 


(FirstOircuit— Hamilton  Co., 0.,CircuitCourt— Jan.  Term,  1898.) 

Before  Cox,  Smith  and  Swing,  JJ. 

THE    CLEVELAND,  CINCINNATI,  CHICAGO   &   St.  LOUIS 
RAILWAY  COMPANY  v.  THE  VILLAGE  OF 

ST.  BERNARD. 

Authority  of  municipality  to  require  lighting  of  railroad  tracks — 
Sec.  2495 J  R,  iS.,  constitutional — 

(1).  Sec.  2i95    and  following  of  Revised   Statutes   grunting   the 

power  to   municipal   bodies   to   require   railroads    running 

trains  in  the  oorpoiation  to  light  their  track, does  not  violate 

the  constitution  of  the  United  States,  nor  that  of  this  state. 

It  is  in  the  exercise  of  the  police  power  in  the  interest  of  the 

welfare  and  safety  of  the  public. 
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Headlight  <m  locomotwes—Duty  of  Railroad— 
(2).  If  it  be  necessary  for  the  protection  of  the  lives  of  passen- 
gers and  the  safety   of  property   entrusted  to  its  care  to  use 
a  headlight  upon  a  locomotive,  it  is  the  right  and  duty   of 
the  railroad  company  to  so  use  it. 

Lighting  railroad  traclc9— Reasonableness  of  requirement  in  ordin- 
ance— 

(8).  While  the  municipal  corporation  1e  authorized  to  prescribe 
the  kind  of  light  to  be  used  on  the  railroad  track  within  its 
limits,  it  must  not  be  such  light  as  would  cast  an  unreasonable 
burden  upon  the  railroad  company.  While  the  municipality 
has  a  right  to  fix  the  place  and  kind  ot  lights  to  be  'greeted 
by  the  railroad  company, in  doing  bO  it  must  exercise  it  with 
reference  to  the  safety  and  protection  of  the  public  in  cros- 
sing said  railroad  and  so  as  not  to  interfere  with  the  Just 
rights  and  duties  of  the  railway  company  while  passing 
through  the  village,  nor  so  as  to  cast  an  unreasonable  bur- 
den  upoa  the  railway  company. 

Same—Light  required  on  track  interfering  with   safety   in   opera- 
tion of  railroad — 

(4).  Where  an  action  is  brought  to  compel  a  railroad  company 
to  pay  the  expenses  of  lighting  a  track  with  light  of  a  par- 
ticular candle  power,  it  is  a  good  defense  to  the  action  that 
the  power  is  so  great  as  to  obscure  the  headlight  upon  a  lo- 
comotive and  render  nugatory  the  power  of  the  employes  of 
the  railroad  to  manage  the  trains  so  as  to  protect  the  lives 
of  the  passengers  entrusted  to  their  care,  and  that  persons 
who  cross  the  railroad  will  be  greatly  endangered  in  being 
prevented  from  seeing  headlights  of  approaching  trains,  and 
a  demurrer  to  an  answer  setting  up  this  defense  should  be 
overruled. 

Same — Reasonableness  of  ordinance — 
(5).  The  reasonableness  of  such  an  ordinance,  when  questioned, 
is  a  proper  subject  to  be  tried  by  the  courts. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Cox,  J. 

This  case  cornea  into  court  on  a  petition  in  error  filed  by 
the  Railway  Company  to  reverse  a  judgment  of  the  court 
of  common  pleas,  in  sustaining  a  demurrer  of  the  village 
of  St.  Bernard,  to  the  answer  of  the  Railway  Company  to 
the  petition  of  said  village,  and  rendering  a  judgment 
against  said  company  and  in  favor  of  said  village. 
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In  the  court  below,  action  was  broaght  by  the  village  to 
recover  from  the  Railway  Company  tbeanm  of  one  hundred 
and  fifty  dollars,  with  interest  from  the  first  day  of  July 
1895,  for  money  expended  by  the  village,  for  placing  elec- 
tric lights  along  said  railroad  in  the  village  of  St.  Bernard, 
and  lighting  the  same. 

Plaintiff  in  its  petition  alleges  that  it  is  a  municipal  in- 
corporation organized  under  the  laws  of  Ohio  and  situated 
in  Hamilton  county,  Ohio,  and  that  defendant  is  a  corpora- 
tion under  the  laws  of  the  state  of  Ohio,  and  maintains 
and  operates  a  steam  railway  in  the  village  of  St.  Ber- 
nard, on  the  right-of-way  owned  by  said  defendant. 

Plaintiff  further  says,  that  on  the  2nd  day  of  August, 
1894,  the  counsel  of  the  plaintiff  duly  passed  an  ordinance 
to  provide  for  lighting  the  railway  of  the  defendant  com- 
pany within  the  limits  of  St.  Bernard,  in  which  ordinance 
the^defendant  company  was  required  within  twenty  days 
fromthe  delivery  of  a  copy  of  said  ordinance  to  the  person 
having  the  management  of  the  defendant's  railway, to  erect 
and  maintain  poles,  wires  and  electric  arc  lamps,  of  2,000 
candle  power,and  of  the  same  kind  and  quality  as  were  then 
being  erected  for  use  on  the  public  streets  of  said  village, 
and  specifying  the  points  on  said  railroad  on  which  said 
lights  should  be  erected;  that  on  the  8tb  of  August,  1894, 
notice  of  the  requirement  to  light  said  railway  was  given, 
by  serving  on  M.  E.  Ingalls,  the  president  of  said  Bailway 
Company,  a  true  and  correct  copy  of  said  writing  and  said 
ordinance;  that  the  defendant  company  neglected  and  failed 
for  more  than  twenty  days  after  the  receipt  of  said  notice, to 
erect  said  poles  and  lights,  or  to  do  said  lighting  in  con- 
formity with  the  provisions  of  said  ordinance;  that  on  the 
6th  day  of  September,  1894,  the  plaintiff  corporation  passed 
a  resolution  directing  the  board  of  water  works  and  electric 
light  trustees  of  said  village,  to  erect  said  poles  at  the 
points  aforesaid, and  do  the  lighting  as  required  in  said  or- 
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dinance  at  the  expense  of  the  defendant  company;  thatpnr- 
suant  to  said  ordinance  and  resolution,  said  village,  through 
its  board  of  water  works  and  electric  lighting  trustees,  did 
erect  and  construct  three  electric  lights,  of  2,000  candle 
power  each,  at  the  points  designated  on  the  line  of  defend- 
ant's railway  within  the  village,  and  thus  continued  to  light 
said  railway  as  required  by  said  ordinance, from  January  1, 
1895,  to  July  1,  1895,  at  the  cost  of  said  village  of  $50.00 
for  each  lamp;  and  that  the  defendant  railway  company  has 
refused  to  pay  said  sum  or  any  part  thereof,  and  thereupon, 
on  the  19th  of  September,  1895,  the  village  council  passed 
an  ordinance  assessing  said  sum  of  one  hundred  and  fifty 
dollars,  the  expenses  of  lighting  said  railway, on  the  real  es- 
tate and  leasehold  interests  of  defendant's  company  in  Ham- 
ilton county,  Ohio,  to  pay  the  expense  of  lighting  the  de- 
fendant's railway  within  said  village;  that  upon  the  failure 
to  pay  same  within  ten  days,  the  same  should  be  col- 
lected in  the  manner  provided  by  law;  that  the  defendant's 
company  have  failed  to  pay  said  sum  although  mere  than  ten 
days  have  elapsed  since  the  passage  of  the  same,  and  the 
plaintifiF  prays  judgment  against  the  defendant  for  said 
amount  and  interest,  and  that  the  real  estate  and  leasehold 
interests  of  the  defendant  company  in  Hamilton  county 
may  be  appraised,  advertised  and  sold,  and  the  proceeds 
thereof  applied  to  the  payment  of  said  judgment. 

To  this,  the  defendant  answered,  saying  that  the  only 
authority  of  the  plaintiff  to  pass  the  said  pretended  ordi- 
nance set  forth  in  the  petition, is  under  sections  2494,  2495, 
2496,  2497  and  2498,  of  the  Revised  Statute?  of  Ohio;  that 
the  act  under  which  said  ordinance  is  passed,  violates  the 
constitution  of  the  United  States,  to- wit: 

''That  U  assumes  to  authorize  cities  and  villages  through 
which  the  defendant  roads  run,  to  lay  upon  the  defendant 
a  heavy  burden  without  due  process  of  law,  in  so  much  as 
it  provides  that  the  defendant  may,  without  hearing   or  no- 
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tice,  be  req aired  to  put  ap  a  certain  designated  kind  of 
light,  and  that  such  light  may  be  required  to  be  kept  and 
maintained  at  all  hours,  irrespective  of  the  use  made  of  the 
streets  or  crossings  where  snch  lights  are  required  to  be 
placed:" 

*'Thatsaid  act  fails  to  provide  for  notice  and  hearing, and 
that  there  are  questions  of  fact  under  the  constitution  of 
the  United  States  of  which  defendant  is  entitled  to  notice, 
a  day  in  court  and  a  hearing,  upon  the  following  questions, 
to-wit: 

"l3t. — 'Whether  the  placing  of  electric  lights  at  a  cros- 
sing is  necessary  to  provide  for  the  security  and  safety  of 
citizens  and  other  persons  from  the  running  of  trains 
through  said  city  or  village. 

**2Qd. — Whether  the  placing  of  electric  lights  at  cros- 
sings will  not  render  the  head-lights  useless,  destroy  their 
utility  and  render  it  impossible  to  operate  its  railway  with 
safety  to  passengers  and  employes. 

''3rd. — Whether  the  kind  of  light  to  be  used  at  such 
crossings  is  such  as  can  be  used  with  reasonable  safety,  and 
such  as  will  conduce  to  the  safety  of  passengers  and  em- 
ployes. 

"4th. — Whether  it  is  necessary  to  maintain  lights  at  all 
hours  of  the  night,  or  only  a  certain  time  before  and  after 
the  arrival  of  trains. 

"5th. — Whether  the  lighting  of  a  railway  in  a  street  at  a 
point  specified,  is  reasonable  for  the  safety  of  the  public. 

'*6th.  —  Whether  the  kind  of  light  required  by  the  ordi- 
nance of  cities  and  towns  passed  under  the  authority  of 
said  act, is  reasonable  and  suitable  and  necessary  for  the  safe- 
ty of  persons  using  the  streets  and  crossings.'* 

And  for  further  answer  defendant  says: 

"It  is  an  inter-state  railroad  engag<?d  in  transporting 
articles  of  commerce  and  passengers  into,  through,  and 
from  more  than  twenty  states  of  the  United  States,  and  was 
so  engaged  at  the  time  said  ordinance  was  adopted,  and 
has  been  so  engaged  for  more  than  ten  years,  and  all  its 
trains  and  locomotives  which  pass  through  the  said  village 
are  used  in  drawing  cars  and  trains,  in  which  passengers 
and  articles  of  commerce  are  transported  from  and  through 
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the  different  states;  that  in  order  to  enable  the  defendant  to 
discharge  its  duties  as  a  common  carrier,  it  is  indispens- 
ably necessary  that  ail  its  locomotives  should  be  provided 
with  head-lights,  and  that  they  are  so  provided,  and  that  it 
is  indispensably  necessary  that  the  head-lights  of  its  lo- 
comotives should  cast  a  light  on  the  track  in  front  of  the 
train, and  that  such  light  should  not  be  diminished, obscured 
or  rendered  ineffective,  and  that  the  safety  of  all  passengers 
transported  by  the  defendant,  of  all  employes  engaged  in 
operating  its  locomotives  and  trains,  and  of  all  property 
entrusted  to  it  for  transportation, imperatively  requires  that 
the  light  from  the  head  lights  of  its  locomotives  should  not 
be  obscured,  obstructed  or  diminished;  that  the  placing  or 
erecting  of  electric  lights  at  the  crossings  in  such  ordinance 
specified  and  required,  will  disable  the  defendant  from 
safely  and  properly  performing  its  aforesaid  duty  as  a  com- 
mon carrer  of  inter-state  fieight  and  passengers;  that  the 
effect  of  such  electric  lights  shall  be  to  endanger  the  safety 
of  all  passengers  carried  by  the  defendant,  and  of  all 
employes  engaged  in  operating  its  locomotives  and  trains, 
and  of   all  property  entrusted  to  it  for  transportation. 

"That  the  effect  of  such  electric  lights  as  are  required  by 
said  ordinance,  is  to  obscure,  obstruct  and  in  effect  destroy 
the  light  of  its  locnmotives,  and  if  erected  as  required  pre- 
vent the  engineers  and  fireman  in  charge  of  defendant's  lo- 
comotives from  seeing  persons  or  objects  on  the  track,  and 
will  render  the  head-lights  upon  the  locomotives  almost  en- 
tirely useless  and  ineffective, and  the  defendant  will  thereby 
be  incapacitated  from  safely  and  properly  discharging  its 
duties  as  a  carrier  as  aforesaid;  that  the  ordinance  will  be  a 
great  burden  to  the  defendant  in  erecting  and  maintaining 
at  great  expense  electric  lights  in  various  villages  through 
which  the  road  runs;  that  the  defendant  will  suffer  great 
loss  and  injury  in  the  operation  of  its  road,  to-wit:  a  loss 
of  more  than  ten  thousand  dollars. 

''That  the  erection  and  maintenance  of  said  electric 
lights  as  required  by  said  ordinance,  will  make  the  cros- 
sings unsafe  and  dangerous  to  all  persons  who  pass  over 
them;  that  they  will  tend  to  prevent  persons  about  to  cross 
over  said  crossings,  from  seeing  or  observing  head-lights  of 
approaching  trains;  that  light  from  the  head-lights    of  such 
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traiBB  will  be  obscared  and  rendered  more  or  less  nseless  and 
ineffective;  that  the  public  safety  or  welfare  will  not  be 
promoted  by  the  erection  of  said  electric  lights;  on  the  con- 
trary, the  danger  to  all  persons  using  or  passing  said  cros- 
sings will  be  greatly  increased,  and  that  as  a  consequence 
thereof,  the  liability  of  the  defendant  for  injuries  to  persons 
at  crossings  will  be  greatly  increased,  and  it  will  be  put  to 
great  expense  and  costs  in  defending  actions  for  personal  in- 
]urx3s. 

To  thin  answer  of  defendant  the  plaintiff  filed  a  general 
demurrer,  which  was  sustained  by  the  court,  and  judgment 
rendered  for  the  plaintiff,  to  which  judgment  defendant 
excepted. 

As  to  the  first  answer  claiming  that  the  act  of  the  legisla- 
ture under  which  this  ordinance  was  passed  is  unconstitu- 
tional, we  think  the  claim  of  the  defendant  should  not  be 
sustained.  Section  2494,  which  authorized  the  village  to  re- 
quire the  company  to  light  its  track,  was  before  the  Supreme 
Court  of  this  state  in  the  case  of  Railroad  Company  v.  Sul- 
livan, 32  Ohio  St.,  152, and  was  held  to  constitute  a  reason- 
able exercise  of  police  power  and  therefore  constitutional, 
and  this  opinion  was  approved  and  re-affirmed  by  the  Su- 
preme Court  in  the  case  of  The  Cincinnati,  Hamilton  & 
Dayton  R.R.  Jompany  v.  The  Village  of  Bowling  Green, 
Ohio,as  reported  in  Vol.  39,of  the  Weekly  Law  Bulletin, p. 
84,  and  in  57  Ohio  St.,  342-3,  the  court  saying:  '*The 
power  given  by  the  legislature  to  a  corporation  to  require 
the  lighting  of  a  railroad  track,  is  a  branch  of  the  police 
power  of  the  state.*'  And  the  court  sustained  the  con- 
stitutionality of  all   sections  referred  to. 

What  laws  and  ordinance  may  be  passed  in  the  exercise 
of  the  police  power  of  the  state  has  been  the  subject  of 
many  decisions,  a  number  of  which  have  been  cited  by 
couQsel  for  the  defendant.  In  the  case  of  The  People  v. 
Jackson,  9th  Michigan,  235,  the  court  says: 

^^Tbe  powers    which    can    only  be  justified  on  the  speci- 
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fic  gioand  that  they  are  police  regaIatioD8,aDd  which  other- 
wise would  be  clearly  prohibited  by  the  constitution,  can  be 
such  only  as  are  so  clearly  necessary  to  the  safety,  comfort, 
or  well-being  of  society,  or  bo  imperatively  required  by  the 
public  necessity  as  to  lead  to  the  rational  and  satisfactory 
conclusion  that  the  framera  of  the  constitution  would  not 
otherwise  have  adopted." 

In  the  Slaughter  House  Case,  1(>  Wallace,  36  and  37, 
the  Court  says: 

'^But  under  the  pretense  of  prescribing  a  police  regula- 
tion the  state  cannot  be  permitted  to  encroach  upon  any  of 
the  just  rights  of  the  citizen,  which  the  constitution  intend- 
ed to  secure  against  abridgement." 

And  the  Court  of  Appeals  of  New  York,  98  N.  Y.,p.  98, 
6ays: 

*'The  police  power  is  not  without  its  limitations  and  that 
in  its  exercise,  the  legislature  must  respect  the  great  funda- 
mental rights  guaranteed  by  the  constitution.  If  this  were 
otherwise,  tte  power  of  the  legislature  would  be  practically 
without  limitation. 

''In  the  assumed  exercise  of  the  police  power  in  the  in- 
terest of  the  health,  the  welfare  or  safety  of  the  public, 
every  right  of  the  citizen  might  be  invaded  and  every 
constitutional  barrier  swept  away.  This  doctrine  is  approved 
in  109  N.  Y.,  889." 

Judge  Cooley,  in  bis  work  on  Constitutional  Limitations, 
6th  Ed.,  710,  says:  the  limit  to  the  exercise  of  the  police 
power  in  these  cases  must  be  this: 

''The  regulations  must  have  reference  to  the  comfort, 
safety  or  welfare  of  society;  they  must  not  be  in  conflict 
with  any  of  the  provisions  of  the  charter,  and  they  must 
not  under  pretense  of  regulation  take  from  the  corporation 
any  of  the  essential  rights  and  privileges  which  the  charter 
confers;  in  short,  they  must  be  police  regulations  in  fact, 
and  not  amendments  of  the  charter  and  curtailments  of  the 
corporate  franchise.  The  maxim  sic  utere  tuo  uf  alienum 
non  laedas,  is  that    which    lies   at  the  foundation    of    the 

OOPTRIGBT,   1898,  BT    OARL  G,  J  ABM, 
VOL.   XV — *40 
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power,  and  to  whatever  enactmeDt  afiPecting  the  manage- 
ment and  business  of  private  corporations  it  cannot  be  fair- 
ly applied,  the  power  itself  will  not  be  extended." 

The  object  of  this  law  is  evidently  in  the  interest  of  the 
welfare  and  safety  of  the  public,  and  in  the  exercise  of  the 
power  given  by  the  legislature  to  a  municipal  corporation, 
this  object  should  be  kept  steadily  in  view, and  the  principle 
of  the  police  power  of  the  state  must  not  be  violated.  In 
the  Bowling  Green  case,  89  Law  Bulletin,  87,  and  in  57 
Ohio  St. ,  347,  the  Supreme  Oourt say: 

''Section  2495,  among  other  provisions,  requires  the 
ordinance  to  specify  the  manner  in  which  said  railway 
should  be  lighted.  This  language  seems  broad  enough  to 
authorize  the  municipality  to  prescribe  the  kind  of  light  to 
be  employed  for  that  purpose,  whether  electricity,  gas,  or 
any  other  material  or  means  that  may  be  reasonably  adopted 
to  the  purpose.  The  power  to  select  the  kind  of  light  to  be 
used  can  be  exercised,  of  course,  only  when  more  than  one 
kind  is  available." 

And  the  courts  say  further,  on  the  same  page: 

''Yet,  as  the  power  to  compel  a  railroad  company  to  light 
its  track  at  all  implies  authority  to  require  it  to  be  efficiently 
done,it  would  seem  necessarily  to  follow  that  within  reason- 
able limits  the  power  to  prescribe  the  kind  of  light  rests 
with  the  municipal  authorities.  They  of  course,  in  this 
respect,  could  not  cast  an  unreasonable  burden  on  the  rail- 
road company.  Doubtless  this  ordinance  would  cast  upon 
a  railroad  company  an  unreasonable  burden  if  it  prescribed 
an  electric  light  when  the  municipality  contained  no  electric 
plant  or  other  convenient  means  of  generating  electricity; 
otherwise  the  municipality,  large  or  small,  through  which 
the  railroad  might  pass,  could  compel  those  who  operate  the 
road  to  erect  a  plant  to   generate  the  light." 

And  on  page  345,  57  Ohio  St.,  Bowling  Green  case,  the 
conrt  say: 

"Both  reason  and  authority  deny  to  a  corporation  clothed 
with  such  rights  and  powers  and  bearing  such  relation  to 
the   public,  the  power  to  arbitrarily  fix  the  price  at   which 
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it  will  farnish  light  to  those  who  desire  to  ase  it.  If  the 
parties  could  not  agree  upon  price, they  could  appeal  to  the 
courts  of  the  state  and  compel  the  municipality  to  furnish 
the  lights  at  a    reasonable  price." 

It  will  be  seen  by  these  decisions  of  the  Supreme  Court, 
that  the  exercise  of  the  power  conferred  by  this  stacute 
must  be  reasonable  and  must  not  cast  an  unreasonable 
burden  on  the  railroad  company,  otherwise  the  ordinance 
would  be  void;  and  while  the  municipality  has  the  right  to 
prescribe,  in  the  first  place,  the  kind  of  light  and  points 
where  it  may  be  placed  within  the  limits  of  the  village,  yet 
it  may  not  do  so  arbitrarily  or  unreasonably,  and  when  it  is 
contended  by  the  railroad  company  that  such  acts  are  un- 
reasonable and  arbitrary,  it  is  the  duty  of  the  courts  to  de- 
termine whether  the  regulation  is  a  reasonable  exercise  of 
a  power  which  is  generally  prohibited  by  the  constitution. 
According  to  the  maxim  sic  utere^  etc.,  it  being  of  uni- 
versal  application,  it  must,  of  course,  be  within  the  range 
of  legislative  action  to  define  the  mode  and  manner  in 
which  everyone  may  so  use  his  own  as  not  to  injure 
others.  Any  law  which  goes  beyond  that  principle, which 
undertakes  to  abolish  rights  the  exercise  of  which  involves 
an  infringement  of  the  rights  of  others,  or  to  limit  the 
exercise  of  rights  beyond  what  is  necessary  to  provide 
for  the  public  welfare  and  the  general  security  cannot  be 
included  in  the  police  power  of  the  government. 

It  is  a  governmental  usurpation  and  violates  the  prin- 
ciples of  abstract  justice,  as  they  have  been  developed  un- 
der our  public  institutions,  Tedeman  on  Police  Powers, 
page  4.  That  it  is  the  duty  of  the  courts  to  pass  upon  the 
reasonableness  of  the  acts  of  a  municipal  corporation  re- 
quiring railroads  to  be  lighted,  seems  to  be  assumed  in  the 
Bowling  Green  case  by  the  Supreme  Court  without  any 
question. 

Now,  the  answer  of  the  Hallway  Company    to    the  peti- 
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tion  of  the  plaintiff   sets  up  that  it    is   an    inter-state   rail- 
road, engaged   in  transporting    articles   of   commerce  and 
passengers    into,    and   through    more    than   twenty    states, 
and  its  trains  and  locomotives  that  pass  through  this  village 
are  so  used.      That  in  order  to  discharge  its  duties,  it  is  in- 
dispensably necessary  that  all    its    locomotives   should    be, 
and  are  provided  with  head-lights  for  the  purpose  of  casting 
a  light  on  the  track  in  front  of  the  train, and  that  such  light 
should  not  be  diminished,  obscured, or  rendered  ineffective, 
and  thai  the  safety    of  all    passengers   transported  by    the 
railway  and  of  all  employes  engaged  in  operating   its  loco- 
motives and  trains, and  all  property  entrusted  to  it  for  trans- 
portation,  requires  that  the  light  should  not  be  obstructed, 
obscured  or  diminished,  and  that  the  placing  or  erecting  of 
such  electric  lights  at  the    crossings  in  the  ordinance  speci- 
fied and  required  will  disable  the  defendant  from  safely  and 
properly  performing  its  duty,  and  the  effect  of  such  electric 
lights  will  be  to  endanger  the  safety  of  all  passengers    car- 
ried by  the  defendant  and  all  employes  engaged    in  opera- 
ting its  locomotives  and  trains,  and  on  all    property  entrust- 
ed to  it  for  transportation;  that  such  electric  lights  will  ob- 
scure, obstruct  and  in  effect  destroy  the  light  of  its  locomo- 
tives, and  will  prevent  the  engineers  and  firemen  in  charge 
of  defendant's   locomotives,   from  safely  and    properly  dis- 
charging its  duties  as  a  common  carrier,  and  will  be  a  great 
burden    to    defendants    in  erecting  and  maintaining    at   a 
great  expense  and  the  road  will  suffer  great  loss  and  injury 
in  the  operation  of  its  trains;  that  it  will  make  the  crossings 
unsafe  and  dangerous  to  all    persons  that  pass   over    them, 
and  they  will  tend  to  prevent  persons  about  to    cross   over 
said  crossings  from  seeing  or  observing  the    head-lights   of 
approaching  trains,and  the  public  safety  or  welfare  will  not 
be  promoted  by  the  erection  of  said  electric  lights;  on    the 
contrary,  the  danger  of  all  persons  using   or    passing  said 
•crossings  will  be  greatly  increased  and  the  road  will  be  put 
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to  great  expense  in  defending;  actions  for  personal  injuries. 

While  the  mnnicipality  has  the  right  to  fix  the  place  and 
kind  of  lights  to  be  erected  by  the  railroad  company,  in 
doing  so  it  mast  exercise  it  with  reference  to  the  safety  and 
protection  of  the  pablic  in  crossing  said  railway,  and  so  as 
not  to  interfere  with  the  just  rights  and  duties  of  the  rail- 
way company  in  managing  its  trains  and  locomotives  in  pas* 
sing  through  the  village,  as  in  the  management  of  its  loco- 
motives and  trains  great  care  is  required  of  the  railway  to 
so  manage  them  as  to  protect  the  lives  of  the  passengers 
and  the  safety  of  the  property  entrusted  to  it  for  transporta- 
tion. To  do  this,  it  is  asserted  by  the  defendants  in  the  an- 
swer, it  is  necessary  that  head-lights  be  used  upon  the  loco- 
motives which  will  cast  a  light  upon  the  track  in  front  of 
the  train  and  if  this  light  is  obscured  or  diminished,  the 
safety  of  passengers  and  property  will  be  greatly  endanger- 
ed, and  persons  who  cross  said  railroad  will  be  prevented 
from  seeing  or  observing  bead-lights  of  approaching  trains. 

The  Supreme  Court  of  Ohio,  10th  Ohio  St.,  p.  116,  say, 
the  operators  of  a  railroad  train  have  an  unqualified  right 
to  carry  a  head-light  upon  the  train  at  night  whenever 
necessary  for  the  safety  of  the  lives  and  property  embarked 
upon  the  trains;  and  upon  page  120,  the  court  says,  ''if  it 
be  shown  to  be  necessary,  it  is  the  right  and  duty  of  the 
company  to  see  to  it  that  such  light  be  then  carried.'" 

While  the  Supreme  Court  has  held  in  the  Bowling 
Green  case,  vol.  57  Ohio  St.,  p.  342-3,  that  the  village 
has  authority  to  prescribe  the  kind  of  light  that  shall  be 
employed,  and  that, where  the  village  has  an  electric  plant, 
it  is  not  unreasonable  because  it  requires  a  railroad  com- 
pany to  use  in  lighting  its  track  the  particular  kind  of  lamp 
and  illuminating  material  in  use  for  lighting  the  streets  of 
sucfi  city  or  village,  yet  the  question  as  to  the  power  of  the 
light  used  did  not  seem  to  have  been  raised  in  the  case.  It 
does  not    appear  in  the  facts  of  that  case  how  many  candle 
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power  of  electricity  was  aflForded  by  each  lamp  on  the  streets 
or  OD  the  railroad,  but  the  opinion  seeins  to  turn  upon  the 
kind  of  light,  whether  electricity,  gas,  or  other  light  which 
might  be  used  by  the  village.  It  could  hardly  have  been 
intended  to  decide  that  such  light  would  be  reasonable  if  the 
illuminating  power  of  the  lamps  iu  the  streets  were  so  great 
that  if  used  in  a  lamp  upon  the  railroad  track  it  would  ob- 
scure the  head-light  upon  a  locomotive  and  render  nugatory 
all  the  power  of  the  employes  of  the  railroad  to  manage  the 
trains  so  as  to  protect  the  lives  of  the  passengers  and  the 
safety  of  the  property  entrusted  to  them. 

Now,  in  this  case,  the  village  has  prescribed  the  light  to 
be  ased  on  the  railroad  to  be  of  2,000  candle  power. 

This  answer  directly  attacks  the  reasonableness  of  the 
ordinance  fixing  the  kind  of  lights  and  the  places  where 
they  should  be  put,  and  raises  an  issue  which  should  be 
met  by  a  reply  of  the  plaintiff.  If  sustained  by  the  proof, 
it  would  be  an  answer  to  the  claim  of  the  plaintiff,if  its  ten- 
dency would  be  to  show  that  the  ordinance  in  question,  in- 
stead of  being  for  the  safety  and  protection  of  the  public, 
will  have  the  contrary  effect.  We  think  the  demurrer  to 
the  second  part  of  defendants  answer  should  have  been  over- 
ruled in  the  court  of  common  pleas,  and  this  judgment 
should  therefore  be  reversed,  and  the  case  remanded. 

John  T,  Dye,  S.  O.  Baylcss,  Harmon,  Colston,  Gold- 
smith &  Hoadly,  Attorneys  for  Plaintiff  in  Error. 

F.  M.  Oormayi,  Attorney  or  Defendant  in  Error. 
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Stewart  v.  Toledo  Bridge  Oo. 


(Sixth  Circuit— Lucas^Co.,  Circuit  Court,    January  Term,  1898.) 

Before  King,   Hay  les  and  Parker,  J  J. 

HENRY  SIEWART,  a  minor,  by  his  next  friend,  JULIA  VAN 

SICKLE,  V.  THE  TOLBDO  BRIDGE 
COMPANY. 


Employer  and  employe — Knowledge  of  defect  in  machinery—Necess- 
ary allegation  in  petition — 

(1).  Where  an  action  is  brought  by  a  servant  against  his  master, 
charging  the  master  with  negligence  in  providing  defective 
appliances  whereby  the  servant  was  injured, and  the  petition 
is  defective  because  not  containing  an  averment  that  the 
u:asterhad  notice  or  knowledge,or  ought  to  have  had, of  such 
defect  in  the  appliances,  but  the  petition  is  not  demurred  to, 
and  the  proofs  axe  received  without  objection  that  they  tend 
to  establish  such  fact  not  alleged,  the  reviewing  court  will 
look  beyond  the  pleading  and  determine  whether  the  proofs 
establish  such  notice  to  or  knowledge  of  the  master. 
Motion  to  direct  verdict — When  proper— 

(2).  Upon  a  motion  to  direct  a  verdict  the  court  is  not  author- 
ized to  weigh  the  evidence;  if  there  is  evidence  tending  to 
sustain  plaintiff's  case  on  all  points,  no  matter  how  slight, 
the  case  must  be  submitted  to  the  jury,  and,  for  the  purpose 
of  the  motion,  everything  is  admitted  which  the  evidence 
in  any  degree  tends  to  prove,  and  this  involves  and  includes 
any  and  every  conclusion  wiiich  a  jury  might  fairly  and 
reasonably  deduce  from  the  evidence. 
Inspection  of  appliance — When  not  sufficient  to  exonorate  master — 

(3).  An  inspection  of  appliances  procured  by  the  master  to  de- 
termine whether  such  appliances  are  safe  and  fit  for  a  cer- 
tain use,  will  not  exonerate  the  master  from  responsibility 
to  a  servant  who  is  directed  to  and  does  devote  such  appli- 
ances to  a  use  not  considered  or  contemplated  by  such  in- 
spection, and  totally  different  from  the  use  with  respect  to 
which  such  inspection  was  made. 
Negligence  not  inferable  from  happening  of  accident — 

(4).  Negligence,or  knowledge  as  aa  elemect  of  negligence,  may 
not  be  inferred  from  the  m<^re  fact  that  there  was  a   defect 
and  an  accident  consequent  upon  it. 
Safe  appliances— 'Master  bound  to  reasonable  care— 

(6).  In  providing  suitable  and  safe  appliances  the  master  is 
bound  to  the  exercise  of  reasonable  care  only.  The  servant 
assumes  all  risk  of  latent  defects  of  which  the  master  was 
ignorant,  unless  the  master  was  negligent  in  not  discovering 
the  same. 

Error  to  the  Court  of  Common  Pleas  of  Lucaa    county. 
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Parkeb,  J. : 

The  plaintiff  in  error,  a  minor,  about  18  years  of  age, 
sning  by  his  next  friend,  was  plaintiff  below,  and  the  de- 
fendant in  error,  an  incorporated  company,  was  defendant 
below.  Omitting  certain  introductory  and  formal  allega- 
tions  of  the  petition,  it  reads  as  follows: 

^'At  the  times  hereinafter  named,  plaintiff  was  in  the  em- 
ploy of  defendant  and  under  the  supervision  of  its  officers 
and  managers. 

''Plaintiff  was  engaged  in  the  occupation  of  painting  on 
the  bridge  known  as  the  up-river  bridge,  and  worked  upon 
scaffolding  and  supports  provided  and  furnished  by  defend- 
ant. 

"'That  by  reason  of  the  neglect  and  carelessness  of  defend- 
ant,it  permitted  and  allowed  to  be  placed  into  the  construc- 
tion of  said  bridge,  a  certain  rod  of  iron  which  was  wholly 
defective  and  unsafe, and  not  fit  for  use.  That  while  at  work 
upon  said  scaffolding,  which  was  suspended  in  part  from 
this  defective  rod  and  without  any  fault  or  neglect  on 
plaintiff^s  part,  and  without  any  knowledge  on  his  part  of 
such  defect,  said  defective  iron  suddenly  broke,  thus  caus- 
ing plaintiff  to  fall  a  long  distance,  to- wit,  thirty -seven  and 
one-half  feet, into  the  Maumee  river,  and  upon  logs  floating 
therein,  breaking  his  right  leg  above  the  knee  and  other- 
wise greatly  injuring  him  and  causing  him  great  loss  in 
time  and  money,  and  much  pain,  etc.,'*  for  which  he  asks 
judgment  in  an  amount  named. 

The  answer  denies  negligence,  and  alleges  thai  the  plain- 
tiff's injuries  were  received  through  the  fault  of  a  fellow- 
servant  and  through  plaintiff's  contributory  negligence. 

These  allegations  of  new  matter  are  denied  by  a  reply. 

Upon  the  plaintiff  resting  his  case,  the  jury  was  directed 
by  the  court  to  return  a  verdict  for  defendant,  which  was 
done.  On  this  verdict  judgment  was  rendered,  and  on  ac- 
count of  this  action  of  the  court  error  is  prosecuted  here. 

It  will  be  observed  that  the  petition  contains  no  averment 
that   the  defendant  had  notice  of    the  defect   or  knowledge 
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thereof,  or  ought  to  have  had;  nor  do  we  find  any  averment 
that  may  be  regarded  as  a  subatitate  therefor.  The  general 
charge  that  ''by  reason  of  the  neglect  and  carelessness  of 
defendant  it  permitted  and  allowed'^  the  defective  rod  to  be 
used  in  the  construction  of  the  bridge,  is  not  sufficient.  This 
charge  of  negligence  is  in  the  nature  of  a  conclusion. 
Whether  the  act  was  negligent,  depends  partially  at  least, 
upon  whether  the  defendant  had  knowledge  or  notice  of  the 
defect  or  by  the  exercise  of  reasonable  care  ought  to  have 
discovered  it.  Certain  rules  upon  this  subject  are  laid  down 
in  Wood  on  the  Law  of  Master  and  Servant,  sec.  414,  and 
are  quoted  with  approval  by  Judge  Minshall,  in  his  opin- 
ion in  Coal  &  Car  Co.  v.  Norman,  39  Ohio  St.,  598,  a  part 
of  which  reads  as  follows: 

"The  servant,  in  order  to  recover  for  defects  in  the  ap- 
pliances of  the  business, is  called  on  to  establish  three  prop- 
ositions: 1st.  That  the  appliance  was  defective.  2nd. 
That  the  master  had  notice  thereof,  or  knowledge,  or  ought 
to  have  had.  3d.  That  the  servant  did  not  know  of  the  de- 
fect,and  had  not  equal  means  of  knowing  with  the  master.^' 

Then  Judge  Minshall  proceeds  to  say: 

''And  it  is  elementary  in  the  law  of  pleading,  that 
whatever  a  party  is  requiied  to  prove  in  order  to  make  out 
bis   claim,  must    be  averred.^' 

The  part  lacking  in  this  petition,  is  that  required  by  the 
second  rule  stated  above  *' That  the  master  had  notice 
thereof,  or  knowledge,  or  ought  to  have  had."  No  advan- 
tage was  taken  of  this  defect  in  the  petition  by  demurrer  or 
otherwise,  and  no  objection  was  interposed  to  the  introduc- 
tion of  any  evidence  upon  the  trial  on  the  ground  that  it 
tended  to  prove  this  element  of  notice  or  knowledge  as  ta 
which  there  was  no  averment;  and  therefore,  we  look  farther 
into  the  record  to  see  whether  there  was  any  evidence  tend- 
ing to  prove  this  as  well  as  the  other  facts  necessary  to  be- 
established  by  the  plaintiff  to  make  out  his  case. 
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Id  the  consideratioQ  of  this  qoeBtion,  we  apply  certain 
rules  deduced  from  the  deciBiona  of  the  Supreme  Court  of 
this  state,  as  follows: 

That  upon  a  motion  to  direct  a  verdict  the  court  is  not 
authorized  to  weigh  the  evidence;  if  there  is  evidence  tend- 
ing to  sustain  plaintiff's  case,  on  all  points,  no  matter  how 
slight,  the  case  must  be  submitted  to  the  jury;  and,  for  the 
purpose  of  the  motion, everything  is  admitted  which  the  evi- 
dence in  any  degree  tends  to  prove,and  this  involves  and  in- 
cludes any  and  every  conclusion  which  a  jury  might  fairly 
or  reasonably  deduce  from  the  evidence. 

Now,  the  evidence  in  this  case  discloses  that  the  plaintiff 
was  employed  by  defendant  as  one  of  a  gang  of  painters  to 
paint  a  certain  bridge  being  erected  by  defendant  over  the 
Maumee  river,  at  Fassett  street,  Toledo,  Ohio.  The  con- 
struction of  the  bridge  had  been  completed  about  forty-five 
days  before  the  plaintiff  and  the  other  painters  with  whom 
he  was  working  had  been  put  to  work.  In  the  meantime 
another  gang  of  painters  had  covered  the  bridge  with  one 
coat  of  paint,  working  upon  a  swinging  scaffold  of  the  same 
kind,  and  fastened  to  the  bridge  in  the  same  way  as  that 
used  by  the  plaintiff  and  the  gang  with  which  he  was  at 
work,  and  the  latter  were  applying  the  second  coat  of  paint 
to  the  bridge.  The  frame-work  of  the  bridge  was  of  iron 
and  steel,  and  there  was  used  in  its  construction  certain 
steel  rods  from  seven-eighths  of  an  inch  to  one  and  one- 
eighth  inches  in  diameter,  and  perhaps  twenty-five  or  thir- 
ty feet  long,  which  extended  across  the  bridge  from  side  to 
side  obliquely  under  ''T"  or  ''I"  beams,  upon  which  the 
plank  floor  rested,  and  these  rods  passed  through  and  were 
fastened  to  certain  floor-beams  upon  which  the  **I"  beams 
rested,  the  principal  use  of  such  rods  being  to  strengthen 
the  bridge  for  the  resistance  of  lateral  strains  produced  by 
wind,  the  currents  of  the  river,  and  perhaps  other  causes. 
These    rods    were    near  to    the  'T^  beams    of  the  bridge, 
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witbio  a  few  iDches  thereof — so  Dear  that  in  paintiDg  the 
uppers  a  rf  aces  of  the  rods  where  they  crossed  such  beams  it 
was  necessary  for  the  painters  to  hold  their  brushes  hori^^on- 
tally.  The  staging  or  swinging  scaffold  used  by  the  painters 
consisted  of  planks  extending  across  the  bridge  beneath  it, 
and  held  in  position  by  ropes  fastened  thereto  and  to  these 
rods  above, and  the  scaffold  was  fitted  with  lopes,  pulleys  and 
tackel  which  admitted  of  its  being  raised'  or  lowered  as  oc- 
casion should  arise  in  the  progress  of  the  work  of  painting. 
Two  or  more  of  these  planks  being  so  fixed  in  a  certain  lo- 
cality, two  or  more  were  fastened  and  swung  in  the 
flame  way  at  such  a  distance  from  the  others  as  would  ad- 
mit of  other  planks  being  laid  from  one  to  the  other,  and 
the  latter  could  be  moved  along  on  the  frame  made  by  the 
former  to  suit  the  convenience  of  the  painters  at  their  woik. 

The  scaffolding  was  prepared  for  the  use  of  several  per- 
sons, we  do  npt  know  how  many,  but  certainly  two,  if  not 
more,  at  the  same  time.  While  plaintiff  was  upon  this 
scaffold  in  discbarge  of  his  duly  as  an  employe  of  the  de- 
fendant, one  of  these  rods  to  which  the  ropes  holding  one 
corner  of  the  scaffold  were  fastened,  suddenly  gaveway--- 
broke  off— whereby  that  part  of  the  scaffold  on  which  plain- 
tiff was  standing,  fell,  and  he  was  precipitated  to  the  river 
'  below,  falling  upon  a  raft  of  logs,  breaking  his  leg  and 
otherwise  injuring  his  person. 

Plaintiff  was  the  only  person  on  this  part  of  the  scaffold 
at  the  time  it  fell.  There  seemed  to  be  no  unusual  strain 
npon  the  rod  at  the  time.  Its  breaking  seems  to  be  inex- 
plicable upon  any  theory  other  than  that  of  a  defect  in  the 
rod,  for  it  seems  that  a  sound  rod  of  that  size  would  have 
sufficient  strength  to  withstand  the  strain  then  upon  this  rod. 

It  appears  that  the  materials  for  this  scaffold  were  fur- 
nished by  the  defendant,and  that  a  foreman  who  had  charge 
of  the  construction  and  painting  of  the  bridge  directed 
plaintiff  and    his  fellow  workmen  to  fasten    the  scaffold    to 
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these  rods  piecisely  as  they  did  fasten  th^  same,  and  it  was 
the  duty  of  this  same  foreman  to  see  to  the  removal  of 
defective  parts  of  the  bridge  and  the  replacement  thereof 
by  parts  not  defective. 

The  plaintiff  also  introduced  evidence  to  the  effect  that 
the  defendant  had  in  its  employ  during  the  construction 
and  erection  of  this  bridge,  one  V.  A.  Haas,  whose  duty 
it  was  to  inspect  the  rods  and  other  parts  of  this  bridge, 
and  who  did  inspect  this  rod,  and  that  the  plaintiff  was  not 
under  the  orders  or  coiitrol  of  said  Hans. 

Robert  H.  Finch,  an  employe  of  defendant,  testifies  to 
the  inspection  having  been  made  by  Ha  iS,  and  also  to  in- 
spections of  the  rod  by  a  person  in  the  employ  of  the  com- 
pany who  furnished  the  unfinished  rod  to  the  defendant, 
and  also  to  an  inspection  made  by  a  person  in  the  employ 
of  the  city;  but  as  this  witness  does  not  appear  to  have  had 
personal  knowledge  of  any  of  these  iuBpectious.  we  base  no 
conclusions  upon  his  testimony  with  respect  thereto.  How- 
ever, his  testimony  to  the  effect  that  Haas  was  employed 
to  make  the  inspection,  and  thflt  he  was  a  competent  inspec- 
tor, must  receive  consideration. 

More  definite  testimony  as  to  the  employment,  qualifica- 
tions and  duties  of  Haas  and  of  an  actual  inspection  made 
by  him,  is  given  by  James  A.  Huston,  the  president  of  the 
defendant  company.  In  the  course  of  the  trial  it  was  agreed 
that  if  James  A.  Huston  was  personally  present  he  would 
testify  to  certain  things,  and  those  things  were  reduced  to 
writing  and  introduced  in  evidence  by  the  plaintiff  as  the 
testimonv  of  Huston,  as  follows: 

*'I  am  president  of  The  Toledo  Bridge  Company.  The 
Toledo  Bridge  Company  has  always  bad  an  inspector.  His 
name  is  V.  A.  Haas.  It  was  his  business  and  duty  to  in- 
spect all  workmanship  and  material  going  into  the  Fassett 
street  bridge.  He  had  oeen  inspector  for  us  ever  since  the 
company  was    organized,  and  was    the    inspector    for    the 
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Smith  Bridge  Company  before  tbat  time.  He  was  a  com- 
peteDt,  careful  inspactor:  He  iDspected  the  rod  which 
broke..  It  was  his  duty  to  inspect  it.  The  way  the  scaffold- 
ing was  upon  which  Stewart  was  painting  when  he  fell  was 
the  usual  way  to  paint  bridges  from.  The  rod  which  broke 
had  been  painted  once  since  it  had  been  in  position  in  the 
bridge,  and  Stewart  was  giving  it  its  second  cout  when  it 
broke.  Henry  Stewart  was  not  under  the  orders  and  con- 
trol of  said  V.  A.  Haas,  but  was  under  the  control  and  or- 
ders of  Ben  Hamlin,  his  foreman.  ^^ 

« 

Now,  the  particular  questions  presented  and  debated 
here  are  whether  there  was  any  testimony  tending  to  show 
that  the  defendant  had  actual  notice  or  knowledge  of  this 
alleged  defect  in  the  rod,  or  was  chargeable  with  notice 
thereof,  and  whether  it  discharged  its  whole  duty  by  em- 
ploying a  competent  person  to  inspect  the  material  used  in 
the  construction  of  the  bridge? 

We  will  first  discuss  the  question  as  to  the  effect  of  em- 
ploying an   inspector. 

It  is  argued  on  behalf  of  defendant  that  it  has  done  all 
thai  the  law  requires  of  it  in  the  premises  to  avoid  respon- 
sibility for  defects,  by  employing  a  competent  inspector  and 
instructing  him  to  inspect  the  material  and  see  to  it  that 
only  proper  materials  were  used  in  the  construction  of  the 
bridge;  and  tbat  such  inspector  was  a  fellow  servant  of  the 
plaintiff,  so  that  if  he  neglected  or  failed  in  his  duty,  and 
by  his  fault  this  defective  rod  was  placed  or  allowed  to  re- 
main in  this  bridge,  because  of  the  well-settled  rules  as  to 
injuries  resulting  from  the  fault  of  fellow  servants,  the  plain 
tiff  has  no  remedy  against  the  defendant.  In  su  pport  of  this 
claim  we  are  cited  to  L.  S.  &  M.  S.  By.  Oo.  v.  Lamphere, 
9  0.  0.,  263,  266;  C.  &  Z.  B.  Co.  v.  Webb,  12  Ohio  St., 
475;  B.  B.  Co.  v.  Pitzpatrick,  42  Ohio  St.,  318. 

It  follows  from  these  cases  that  where  the  inspector  and 
the  person  injured  are  fellow  servants,  and  the  inspection 
is  as  to  a  use, by  such  injured  person, of  the  article  inspected, 
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he  caDDot  recover  from  the  common  master  even  if  the  in- 
spector fihall  fail  to  faithfully  or  properly  perform  his  duty 
whereby  the  injury  rebults.  But  it  does  not  follow  from  these 
decisions  that  one  who  is  employed  to  inspect  rods  going 
into  the  construction  of  a  bridge  to  determine  whether  they 
are  suitable  for  the  uge  for  which  they  are  designed,  is  the 
fellow  servant  of  the  one  who  is  called  upon  long  after  to 
work  upon  such  bridge,  and  is  directed  in  the  performance 
of  such  work  to  use  such  rods  in  a  way  not  contemplated  or 
designed  in  the  construction  of  such  bridge,  or  taken  into 
account  by  such  inspector  in  the  inspection  thereof.  An  in- 
spector whose  duty  it  was  to  determine  whether  thiri  rod 
was  fit  to  withstand  the  strain  put  upon  it  by  lateral  motion 
of  the  bridge,  caused  by  wind,  or  water,  or  other  things, 
might  not  be  called  upou  to  say  whether  it  would  stand  the 
strain  of  such  a  weight  put  upon  it  as  that  of  the  scaffolding 
and  these  men.  It  is  apparent  that  the  strains  are  entirely 
different  in  character,  and  they  may  be  as  widely  different 
in  degree.  The  inspector  might  very  properly  decide  that 
the  rod  was  6t  aod  proper  for  the  strengthening  of  the 
bridge  as  designed,  and  yet, if  the  question  was  put  to  him^ 
he  might  say  that  it  was  wholly  unsafe  as  a  support  of  the 
weight  of  this  scaffolding  and  these  men.  If,  then,  the  de- 
cision of  this  latter  question  was  not  submitted  to  him,  and 
was  not  made  any  part  of  his  duty,  how  can  it  be  said  that 
his  employment  should  affect  in  any  way  the  right  of  the 
plaintiff  or  the  responsibility  of  the  defendant,  when  the  rod 
is  devoted  to  this  different  use? 

It  does  not  appear  that  the  inspector  was  called  upon  to 
inspect  or  test  the  rod  with  respect  to  this  use.  Neither 
does  it  appear  that  the  rod  was  unfit  for  its  use  as  a  part  of 
the  support  of  the  bridge.  So  far  as  we  are  informed  it 
might  have  been  fit  for  the  latter  use  and  unfit  for  the  for- 
mer. 

Another  element  that  may  affect  this  question  of   inspec- 
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tioQ  is  that  of  time.  When  tbe  iDspectioa  of  this  rod  was 
made  does  uot  distioctlj  appear,  but  it  is  fairlj  inferable 
from  tbe  evidence  that  it  was  made  while  the  bridge  was 
in  tbe  process  of  erection,  probably  before  the  rod  was  used 
in  the  bridge. 

Now,  can  it  be  said  that  such  an  inspection,  with  no  duty 
to  renew  it,  would  exonerate  the  master  from  all  liability  to- 
those  employed    to    work    upon    the    bridge,  even  though 
they  use  it    as  contemplated  by  tbe  inspection,  if  such  use* 
occurs  months  or   years   after  its   erection    and  after    the 
inspection   thus    made?     We  do  not    think  the   authorities- 
warrant  such  a  conclusion.     Indeed, there  is  much  authority 
that  sustains  a  rule  which  seems  to  us  to  be  reasonable  and 
judt,but  which  cannot  be  easily  leconciled  with  the  rule  laid 
down  in  the  Ohio  cases  cited, and  therefore  we   do  not    feel- 
inclined  to  extend  tbe  lattf^r  rule  or    apply  it    to  cases  not 
falling  clearly  within  it.     This  rule  is  to  tbe  effect  that  the 
duty  of  furnishing  safe  appliances  and  machinery  cannot  be 
delegated  by  the  master  so  as  to  shift  from    him  or   relieve 
him  of  bis  responsibility  to  his  servant  in  tbe  premises — that 
the  inspector  or  other  person  to  whom    such    duty    is  dele- 
gated becomes  the  agent  of  tbe  master,  and  his  negligence  or 
fault  is  the  negligence  or  fault  of  tbe  master.     The  rule    is 
stated  in  various  ways  in  tbe  authorities;  for  instance,  in  7' 
Am.  &  Eng.  Ency.  of  Law,  at  p.   830: 

''It  is  the  duty  of  a  master,  not  only  in  tbe  first  instance, 
to  make  reasonable  efforts  to  supply  bis  employes  with  safe* 
and  suitable  machinery.tools,etc.,but  also  thereafter  to  make 
like  efforts  to  keep  such  machinery,  etc.,  in  safe  and  ser- 
viceable condition;  and  to  that  end  he  must  make  all  need- 
ful inspections  and  examinations.^' 

In  a  note  it  is   said:     ''A  person  performing  this  duty  is 
not  a  fellow  servant.''     In  support  of  that  proposition  there- 
are  a  great  many  authorities   cited. 

•'In  Puller  v.  Jewett,  80  N.  Y.,  46;  s.  c.  1  Am.  &  Eng.. 
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R.  R.  ,Cas.  109,  the  point  raised  was,  whether  the  machiDiata 
of  a  railroad  company,  who  are  employed  to  manafacture 
and  repair  its  engines,  are  properly  to  be  considered  co-em- 
ployes of  engineers  employed  to  run  those  engines.  The 
decision  was  that  they  were  not. '^ 

*'One  charged  with  keeping  machinery  in  safe  condition 
is  not  a  fellow  servant  with  him  who  operates  it,in  the  sense 
which  would  relieve    a  corporation  from  liability  when    the 

•  latter  is  injured  by  the  negligent  performance  of  his  du- 
ties by  the  former.  Houston,  etc.,  Ry.  Co.  v.  Marcelies, 
59  Tex.,  334." 

''If  no  one  is  appointed  by  a  railway  company  to  look  af- 
ter the  condition  of  its  cars  and  see  that  the  machinery  and 
appliances  used  to  move  and  stop  them  are  kept  in  repair 
and  in    good  working  order,  it    is    liable  for    the    injuries 

'Caused  thereby.  If  one  is  appointed  by  it  charged  with 
that  duty,  and  the  injuries  result  from  his  negligence  in  its 
performance,  the  company  is  liable.  He  is,  so  far  as  that 
duty  is  concerned,  the  representative  of  the  company. 
Nosth'n.  Pac.  Ry.  Co.  v.  Herbert,  116  U.  8.,  642." 

Again,  on  page  834,  Encycl.  of  Am.  &  Eng.  Law,  under 
the  head  of  ** Criterion  of  Fellow  Servants:" 

''The  true  rule  for  determining  who  are  fellow  servants 
is  to  be  determined,  not  from  the  grade  or  rank  of  the  of- 
fending or  injured  servant,  but  it  is  to  be  determined  by  the 
character  of  the  act  being  performed  by  the  offending  ser- 
vant. If  it  is  an  act  that  the  law  implies  a  contract  duty 
upon  the  part  of  the  employer  to  perform,  then  the  offend- 
ing employe  is  not  a  servant,  but  an  agent;  but  as  to  all 
other  acts  they  are  fellow-servants." 

In  support  of  this  proposition  a  great  many  authorities 
are  cited  and  certain  illustrations  given  in  the  notes.  As 
pertinent  to  certain  of  these  remarks  upon  what  may  be 
deemed  fair  qualiHcations  of  the  rule  adopted  in  Ohio,  I 
call  attention  to  the  case  of  Arkeraon  v.  George  W.  Den- 
nison,  in  vol.  117,  Mass.,  407,  the  syllabus  of  which  case 
reads  as  follows: 

"In  an  action  by  a  workman  against   his    employer,    for 
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personal  injuries  caused  by  the  faU  of  a  staging  upon  which 
the  plaintiff  was  at  work  repairing  a  building,  the  evidence 
tended  to  show  that  the  plaintiff  went  onto  the  staging  by 
the  defendant's  direction;  that  the  staging  was  insecure  in 
consequence  of  being  constructed  of  unsuitable  materials, 
or  by  neglect  to  fasten  it  together  sufficiently;  that  the 
staging  was  built  before  the  plaintiff  began  work,  by  per- 
sons who  were  afterwards  his  fellow  workmen;  and  that  the 
defendant  directed  what  lumber  was  to  be  used  therefor. 
It  was  not  contended  that  the  staging  was  built  under  the 
direct  personal  supervision  of  the  defendant,  but  there  was 
evidence  that  he  superintended  the  work  generally.  Held, 
that  the  jury  would  be  warranted  in  finding  a  verdict  for 
the  plaintiff. '^ 

After  discussing  certain  general  principles  applicable  to 
cases  of  this  character,  Wells,  J.,  in  the  course  of  his  opin- 
ion, at  page  412,  says: 

"The  negligence  of  fellow  workmen,  for  which  the  mas- 
ter is  held  to  be  exempt  from  responsibility,  is  negligence  in 
respect  to  that  which  the  workmen  undertook  or  were  set 
to  do.  When  the  preparation  of  the  appliances  is  neither 
entrusted  to  nor  assumed  by  them,  the  master  may  be  held 
guilty  of  negligence,  if  defective  appliances  are  furnished, 
even  though  the  workmen  themselves  are  employed  in  the 
preparation  of  them.  In  such  case,  negligence  appearing, 
it  is  a  question  of  fact  for  the  jury  whether  that  negligence 
was  in  respect  of  what  was  done  or  undertaken  by  the  fellow 
workmen,  or  was  the  negligence  of  the  master. '^ 

Coming  now  to  the  question  whether  there  is  any  evi- 
dence tending  to  show  that  the  defendant  had  notice  of  this 
defect  in  the  rod — (for  that  there  was  a  defect  we  assume  as 
we  feel  bound  to  in  the  consideration  of  this  case,  since 
there  was  testimony  tending  to  show  it), or  showing  that  it 
ought  to  have  known  of  it,  and  therefore  is  chargeable  the 
same  as  if  it  actually  knew,  how  does  the  case  stand? 

It  must  be  remembered  that  negligence,  or  knowledge  as 

OOPTRIGBT,   1896,  BT    OABL  O.    JAHll. 
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an  element  of  negligence,  may  not  be  inferred  from  the 
mere  fact  that  there  was  a  defect  and  an  accident  conse- 
queut  upon  it.  The  plaintiff  is  bound  to  make  out  hie  case 
aflSrmativelj  by  evidence.  Theie  is  no  evidence  tending 
to  show  that  any  responsible  agent  or  officer  of  the  company 
whose  knowledge  would  be  its  knowledge,  knew  of  this  de- 
fect in  the  rod. 

ThH  master  is  not  an  insurer  of  the  perfection  of  the  ma- 
chinery and  appliances  furnished  to  servants  to  be  used  in 
their  work.  He  is  not  responsible  for  hidden  defects  of 
which  he  had  no  knowledge,  unless  by  the  exercise  of  rea- 
aonable  care  such  defects  would  have  become  known  to  bim. 
In  providing  suitable  and  safe  machinery  and  appliances, 
he  is  bound  to  the  exercise  of  reasonable  care  only.  And 
the  servant  assumes  all  risk  of  latent  defects  of  which  the 
master  was  ignorant,  unless  the  master  was  negligent  in 
not  discovering  the  same.  The  only  direct  evidence  sub- 
mitted as  to  the  appearance  of  the  alleged  defect  has  refer- 
ence to  the  appearance  of  the  ends  of  the  iron  at  the  point 
of  fracture  after  the  break  occurred.  Giving  to  this  the 
most  favorable  construction  for  the  plaintiff  it  will  bear,  it 
tends  to  show  no  more  than  that  there  was  an  old  crack  or 
partial  fracture  in  the  upper  surface  and  part  of  the  rod  at 
the  point  where  it  gave  way,  extending  into  the  rod  from 
one-fourth  of  an  inch  to  one-half  of  the  diameter  of  the  rod. 
Witnesses  say  that  this  was  indicated  by  the  surfaces  of 
that  part  of  the  fracture  being  darker  ti  an  the  remainder 
of  the  surfaces  at  the  place  cf  fracture.  While  the  testi- 
mony upon  this  point  is  uncertain  and  conflicting,  we  give 
to  it,  as  before  remarked  and  as  the  rule  requires,  the  con- 
struction most  favorable  to  the   plaintiff. 

But  this  is  not  enough.  Has  it  been  made  to  appear 
affirmatively,  or  isTthere  any  evidence  tending  to  prove  that 
the  defect,  if  it  existed,  was  obvious,  or  might  have  been 
discovered  byMhe  master  by    reasonable  care?     For,   while 
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the  qaestioo  whether  the  defect  was  discoverable  by  the  ex- 
ercise of  such  care  is  for  the  jury,  the  court  is  not  bound  to 
submit  the  question  to  the  jury  unless  the  evidence  tends 
to  show  that  it  was  so.  W6  are  of  the  opinion  that  the  evi- 
dence not  only  falls  short  of  showing  or  tending  to  show 
this  affirmatively,  but  that,  on  the  contrary,  it  tends  to 
prove,  and  that  very  clearly,  that  the  defect,  if  it  existed, 
was  of  that  latent  and  secret  character  that  must  have  eluded 
the  most  careful  and  searching  examination  and  scrutiny. 
I  call  attention  to  the  evidence  on  this  point,  since  there 
is  but  little  of  it. 

Louis  Highland,  (pp.  27-8,  Becord),  testifies: 

'*Q.  Is  is  not  a  fact  that  if  you  were  painting  an  iron  rod, 
any  break  that  was  at  all  black  might  be  discoverable  so  as 
to  be  seen  at  once?  A.  That  would  be  according  to  whether 
there  was  any  paint  marks  in  there  or  not;  the  break  might 
have  been  so  closed  that  the  paint  would  not  run  in. 

*'Q.  If  the  break  was  large  enough  to  be  seen,  the  paint 
would  run  in,  wouldn't  it?     A.    Yes,if  it  could  be  seen." 

Here  is  a  witness  for  plaintiff  who  testified  to  the  dark 
appearance  of  the  break  or  fracture,  indicating  to  him  that 
there  was  an  old  crack  or  fracture.  It  appears  further  on, 
in  the  testimony  of  this  witness,  that  if  there  was  in  fact 
any  fracture  there,  it  was  so  close  that  no  paint  ran  into  it 
when  the  first  coat  of  paint  was  applied  to  this  rod  by  the 
gai^g  of  painters;  yet,  he  says  the  fracture  could  not  have 
been  seen  if  not  large  or  open  enough  to  admit  the  paint. 

James  Daley,  at  age  54,  testifies  as  follows: 

'*Q.  When  you  had  your  planks  on  those^rods,  where 
would  your  head   be?     A.    Up  near  the  floor.     :?  -^ 

**Q.  Above  the  lateral?  A.  It  would  be  abovo  the  lateral 
rod 

*'Q.  Any  break  or  crack  on  top  of  the  rod, could  be  seen? 
A.    Yes. 

It  appears,a3  I  have  stated, that  there  was  no  paint  in  this 
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old  crack  or  fracture,and  that  another  gang  of  painters  had 
gone  ahead  of  this  gang  in  their  painting,  and  that  the 
plaintiff  and  the  persona  belonging  to  his  gang  or  ciew 
had  fastened  their  scaffolding  to  this  rod,  and  there  is  an 
entire  absence  of  evidence  tending  to  show  that  any  of  these 
workmen  had  discovered  in  their  work  in  painting  about 
this  rod  any  defect  in  it,  though  working  with  it  and  mak- 
ing their  fastenings  upon  it  at  almost  the  precise  point 
where  the  fracture  occurred. 

Robert  Finch,  testifying  at  pages  80  to  35,  declares  thai 
there  was  nothing  about  the  erds  of  this  rod  at  the  point 
where  it  broke  to  indicate  that  there  had  been  an  old  fracture 
or  breakage.  He  says  that  he  made  a  careful  examination 
of  this  rod  after  it  was  broken,  and  that,  from  appearances, 
the  rod  at  that  particular  point,  for  some  reason,  had  be- 
come crystalized  and  brittle.  Then  he  is  asked  the  question 
direct,  whether  the  defect,  if  it  existed,  was  one  which  could 
be  discovered  or  was  discoverable,  and  he  declares  that  it 
could  not  have  been  discovered;  that  it  was  of  that  latent 
and  secret  character  that  it  could  not  have  been  discovered 
while  in  place,  though  it  might  have  been  discovered  by 
taking  the  rod  out  and  making  a  test  by  bending  it,  or  per- 
haps by  some  other  process.  It  is  also  shown  by  the  testi- 
mony of  this  witness — though  it  would  be  obvious  without 
testimony — that  the  weight  of  the  rod  would  bring  close  to- 
gether the  surface  of  any  crack  in  the  upper  part  of  the  red. 

Another  significant  fact  is  this,  that  another  gang  of 
painters  had  used  this  rod  in  the  same  way,  without,  mis- 
hap, shortly  before  the  plaintiff  used  it,  and  that  use 
amounted  in  our  opinion  to  a  practical  test  of  the  strength 
of  the  rod  for  the  very  purpose  for  which  plaintiff  was  di- 
rected to  use  it.  which  would  warrant  the  defendant  in  di- 
recting the  plaintiff  to  so  use  it,  and  this  fact, together  with 
the  fact  that  the  defect,  whether  consisting  of  crystalizntioD 
or  a  partial  fracture,  was  not  obvious,  we  think  suflScient  ta 
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estRblish  aflSrmatively  "(though  this  is  not  required  to  sus- 
tain the  judgment),  that  the  defendant  bad  not  been  guilty 
of  such  a  want  of  due  car6  as  would  justify  the  imputation 
of  knowledge  of  the  defect,  or  as  would  justify  the  imposi- 
tion upon  it  of  the  burden  of  the  consequence  of  such  knowl- 
edge: and  while  inspection  or  the  employment  of  an  in- 
spector may  not  of  itself  amount  to  a  justification  in  a  case 
of  this  kind, it  is  entitled  to  weight  and  consideration  upon 
the  question  of  the  exercise  of  due  care  uponjthe  part  of 
the  company. 

This  seems  to  us  to  be  one  of  that  "^class  of  unfortunate 
accidents  the  risk  of  which  the  plaintiflf  assumed  when  he 
accepted  the  employment,  an  accident  resulting  from  a  se- 
cret defect  in  the  appliances,  and  occurring  under  circum- 
stances which  involved  no  wrong  or  fault  on  the  part  of  the 
defendant,  and  therefore  no  legal  responsiblity  upon  its 
part. 

The  judgment  of  the  court  below  will  be  afl^rmed. 

Dodge  &  Canary,  and  M,  J5.  Lemmon,  Attorneys  for 
Plaintiff  in  Error. 

Rathbun  Fuller,  Attorney  for  Defendant  in  Error. 


(Firs-:  Circuit— Hamilton  Co..  O.,  Circuit  Court— Jan.  Term.  1898) 

Before  Cox.  Smitb  and  Swing,  J  J. 
OMWAKE  V.  JACKSON. 

Action  in  Foreclosure—No   interest  in  subject  matter  acquirable 

during  pendency — 

Ad  action  in  forecloeure  is  in  the  nature  of  an    action  in  rem.    Such 
being  the  case,  aec.  5055,  R.  S.,  applies,  and  no  interest  can  be 
acquired  by  third  persons  in  the  subject  matter  as  against  plain- 
tiff's title. 
Assignment  for   benefit   of  creditors  does  not  transfer  jurisdiction 

ill  actum  in  foreclosure  from  common  pleas  to  probate  court— 

The  jurisdiction  of  the  court  of  insolvency,  while  original  and  ex- 
clusive as  to  all  matters  pertaining  to  the  settlement  of  the  es- 
tate of  the  assignor,  is  nevertheless  limited  to  the  matters  which 
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the  aesigDor  is  capable  of  tr^Dsf erring  to  tbe  court  through  hie 
aseignment ;  and  where  the  court  of  common  pleas  has  previously 
obtained  jurisdiction  ofTsubject  matter  by  the  terms  of  the  stat. 
ute,  the  assignor  has  not  the  power  to  transfer  the  jurisdictioD 
to  the  court  of  insolvency. 

Error  to  the  Court  of^Common  Pleas  of  HamiltoD  couDty. 

Swing,  J.;  Cox  and  Smith,  JJ.,  concurring. 

This  case  was  heard  and  decided  by  this  court  some 
weeks  ago,  but  not  having  been  fully  argued,  and  not  being 
thoroughly  satisfied  as^to  the  correctness  of  our  conclu- 
sions, we  requested  counsel  to  re-argue  the  case.  This  was 
done,  and  the  case  was  very  fully  and  ably  argued  by  coun- 
sel, both  orally  and  by  brief, with  the  result  that  we  are  now 
satisfied  that  our  former  conclusion  was  erroneous. 

The  facts  necessary [^to  be  stated  in  order  to  point  out  the 
matter  in  controversy,  are:  On  July  18,  1896,  Omwake 
brought  suit  in  foreclosure  of  a  real  estate  mortgage 
against  Lucy  Jackson^et  al. ,  and  service  of  summons  was 
made  on  the  mortgagor  on  April  24,  1S97.  Lucy  Jackson 
filed  an  answer.  Afterwards,  on  October  23,  1897,  Lucy 
Jackson  executed  a  general  deed  of  assignment.  After- 
wards, the  assignee  filed  an  answer  setting  up  the  fact  of 
the  assignment,  and  claiming  that  the  court  of  common 
pleas  was  thereby  ousted' from  jurisdiction  so  far  as  pro- 
ceeding to  a  sale  of  the  real  estate,  and  that  the  sale  and 
exclusive  jurisdiction  as  to  the  sale  of  the  property  was 
lodged  in  the  court  of  insolvency. 

After  a  careful  consideration  of  the  question,  we  are  now 
satisfied  that  the  assignment  did  not  take  away  from  the 
court  of  common  pleas  the  jurisdiction  of  that  court  to 
render  and  execute  any  judgment  that  it  might  deem  proper 
to  make  as  to  the  foreclosure  and  sale  of  the  premises. 

It  seems  to  us  that  the  determination  of  the  question  bin- 
ges on  whether  the  action  is  one  in  rem  or  j^orsonam. 

We  are  of  the  opinion  that  an  action  in    foreclosure  is  in 
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the  nature  of  an  action  in  rem.     Judge    Hitchcock,  in    the 
case  of  Frische  v.  Lessees  of  Eramer,16  Ohio, p.  141, says: 

"Bj  our  practice,  the  proceedings  in  chancery, which  we 
sometimes  denominate  proceedings  to  foreclose  an  equity 
of  redemption,  aie  in  fact  in  the  nature  of  proceedings  in 
rem,*^ 

Jude  Mcllvaine,  in  the  case  of  Wood  &  Pond  v.  Stan- 
berry  et  al.,  21  Ohio  St.,  p.  149,  says, speaking  of  the  pro- 
ceeding to  sell  real  property  under  a  mortgage,  that  it  is 
*'a    proceeding  strictly  m  rem.'* 

In  the  case  of  Spence  v.  Insurance  Co.,  40  Ohio  St.,  p. 
521,  McCauley,  J.,  says:  *'The  two  actions  are  essentially 
different;  one  exhausts  the  mortgage  security,  the  other 
affords  a  personal  remedy;  one  may  he  maintained  .without 
service,  and  the  other  may  not;'^  thus  fully  recognizing 
that  the  foreclosure  of  the  mortgage  is  a  proceeding  in  rem. 

Other  decisions  of  our  own  Supreme  Court  support  this 
view,  and  to  the  same  effect  might  be  cited  test  books  and 
a  mass  of  decisions  of  other  courts. 

If  a  proceeding  in  rem^y^e  are  of  the  opinion  that  sec.  5055, 

of  the  Revised  Statutes,  applies.  This  section  is  as  follows: 

^^  When  the  summons  has  been  served  or  publication 
made,  the  action  is  pending  so  as  to  charge  third  per- 
sons with  notice  of  its  pendency,  and  while  pending, 
no  interest  can  be  acquired  by  third  persons  in  tbe 
subject  matter    thereof   as    against  the    plaintiff's    title." 

This  section  is  simply  declaratory  of  the  rule  of  the  com- 
mon law.  We  see  no  reason  why  m  its  terms  this  sec- 
tion does  not  apply  to  deeds  of  assignment  in  the  court  of 
insolvency;  and  we  think  the  ends  of  justice  will  be  best 
subserved  by  the  court  of  common  pleas  retaining  the 
jurisdiction  of  the  action.  We  do  not  question  in  the 
least  the  contention  of  the  opposite  counsel  to  the  effect 
that  the  court  of  insolvency  has  the  original  and  exclu- 
sive jurdisiction    as  to  all  matters  pertaining  to  the  settle^ 
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meut  of  tbe  estate  of  tbe  aBsignor,  as  is  beld  by  oar  su- 
preme court  in  the  cases  citf^d  in  argumeut;  but  that  must 
be  limited  to  the  matters  that  tbe  assignor  is  capable  of 
trausferring  to  that  court  through  bis  assignment  to  his  as- 
signee; and  the  court  of  common  pleas  having  got  juris- 
diction of  the  subject  matter,  by  the  terms  of  the  statute 
tbe  assignor  did  not  have  the  power  by  reason  thereof  to 
give  to  the  court  of  insolvency  the  jurisdiction. 

A  great  number  of  authorities  have  been  presented  to  us, 
but  if  we  are  correct  in  our  view  of  this  section  of  the  stat- 
utes,an  elaborate  review  of  them  could  not  make  the  matter 
any  plainer,and  is  entirely  unnecessary. 

Our  conclusion,  therefore,  is  that  the  assignment  did  not 
transfer  to  the  court  of  insolvency  the  jurisdiction  that 
had  already  vested  m  the  court  of  common  pleas,  and  that 
the  latter  court  still  retained  the  action  with  power  to  pro- 
ceed to  final  judgment  and  execution,  and  the  case 
having  been  appealed  to  this  court,  that  it  is  now  here  for 
such  determination. 


(Sixth  Circuit— Lorain  Co.,  O.,  Circuit  Court— Jan.  Term,  1898.) 

Before  King,  Haynes  and  Parker.  J  J. 
CHARLES    A.  JONES  v.  JOHN  L.  JONES. 

Acceptance  of  less  sum  than  amount  of  judgment  with  a  release  of 
the  whole — Circumstancea  under  which  release  effectual — 

A  judgment  creditor,  living  in  another  state,    of   an    insolvent 

debtor  in  Ohio    accepted  a  less  sum  than    the    balance   still 

unpaid  on  the  judgment, part  of  which  bad  been  paid  before^ 

and  the  balance  of  which  had    remained    unpaid    for   years 

so  that  the  judgment   had    become  dormant.     The   money 

was  payable  to  him  under  the  condition  that  it  be   accepted 

in  full  satisfaction  of  the  judgment,  and  a  release   in    blank 

had  been  sent  along  for  the  judgment  creditor  to  sign,  which 

he  did.     Afterward**  he  commenced    proceedings    to   revive 

the  judgment  for  the  purpose  of  collecting    the   balance    of 

the  judgment.     Held,  the   release    was    effectual   as   a   full 

satisfaction  <*f    the  judgment. 
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Error  to  the  Court  of  Common  Pleas  of  Lcrain  county. 

King,  J. 

The  case  of  Charles  A.  Jones  against   John    Jones,  is    a 

proceeding  in  error  to  reverse  the  judgment    of    the  court 

of  common    pleas.     The  parties  in  this    case  are    brothers; 

and  John  L.  Jones    resides  in,  or  near  Richmond,  Va.,  and 

the  defendant    below,  Charles    A.   Jones,  resides    in     this 

■<!ounty. 

In  1884,  John  L.  Jones  recovered  a  judgnsent  in  the 
court  of  common  pleas  of  this  county  against  Charles  A. 
Jones,  for  a  sum  of  not  less  than  $300.  That  judgment 
he  does  not  scem  to  have  given  any  attention  to  until  it  be- 
came dormant,  nor  until  the  commencement  of  this  action 
in  the  couit  below, March  18, 1897, to  revive  that  judgment. 

At  the  same  time  an  affidavit  was  prepared  and  sworn  to 
and  filed, for  an  attachment,  and  an  attachment  was  issued, 
and  process  of  garnishment  was  served  upon  the  clerk  of 
the  court,  and  possibly  upon  another  party  who,at  that  time, 
was  the  judgment  debtor  of  Charles  A.  Jones.  Immedi- 
ately after  the  issuing  and  service  of  this  process  of  garnish- 
ment, there  was  a  motion  made  to  dismiss  the  attachment, 
and  such  proceedings  were  had  on  that  motion  that  it  was 
sustained  some  time  later,  and  the  action  of  the  court  of 
common  pleas  in  dissoiving  that  attachment  was  taken  to 
the  circuit  court  on  error,  and  affirmed. 

While  this  action  was  pending,  after  filing  the  motion  for 
dissolution  of  the  attachment,  the  attorney  of  Charles  A. 
Jones  addressed  to  John  L.  Jones,  this  letter:  (The  letter 
is  upon  the  letter  head  of  N.  L.  Johnson,  Attorney-at-law, 
Room  2,  Johnson  Block): 

'*Elyria,  O.,  March  26,  1897. 
"Mr.  John  L.  Jones, 

'"Highland  Springs,  East  Richmond,  Va. 
'* Dear  Sir: 

Your  brother,  Charles  A.  Jones,  of  this  place,  has  just 
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obtained  a  judgment  against  one  John  T.  Brooks.  Char- 
ley has  been  having  a  hard  time  for  years,  and  lately  es- 
pecially, has  had  trouble  in  getting  what  is  due  him.  But 
be  is  anxious  to  settle  with  all  his  own  creditors  just  as  far 
as  ho  possibly  can  out  of  this  judgment.  You  will  remem- 
ber that  you  obtained  a  judgment  Hgainst  him  back  iu  1884, 
on  a  note  originally  for  $150,  and  you  will  also  remember 
that  he  has    paid  you  S125  in  all,  on  that  old  note. 

"Now,  your  brother  has  placed  in  my  hands  fifty  dollars^ 
for  you,  which  I  have  sent  to  The  First  National  Bank  of 
Richmond,  Vd  ,  payable  to  our  order.  I  have  sent  with  it 
a  release  for  you  to  sign.  By  gt)ing  to  the  bank  at  once 
and  signing  the  release  you  will  receive  the  fifty  dollars 
He  sends  you  all  he  can,  and  while  he  rpgrt  ts  that  it  is  not 
more,  trusts  it  will  be  satisfactory. 

"  Yours  very  truly, 
"N.  L.  Johnson. '' 

That  letter  was  mailed  to  the  bnnk  with  a  draft  for  S50. 
It  seems  that  the  bank  sent  the  notice  to  Mr.  Jones,and  he 
did  not  answer  directly,  and  they  returned  the  draft,  to- 
gether with  the  blank  release,  tu  Mr.  Johnson, and  after  re- 
turning it  Mr.  Jones  came  in  and  inquired  for  it,  and  they 
then  wrote  to  Mr.  Johnson  to  send  it  back,  and  he  sent 
back  the  draft  and  the  blank  release. 

Then  Jones  came  to  the  bank  and    took  the    release   and 
executed   it,  and  then  received    the  draft  from    the    bank, 
which  he    had    cashed,  and   took    the  money  and  went  his- 
way. 

Subsequently  an  answer  was  filed  in  this  action,  setting 
up  this  release  as  a  defense  to  the  action.  There  was  a  re- 
ply filed  to  that,  admitting  that  the  release  had  been  execu- 
ted, but  alleging  that  it  bad  been  procured  by  fraud  and 
mistake. 

The  issues  thus  made  up  were  presented  to  thecourt  witli- 
out  the  intervention  of  a  jury,  and  a  judgment  was  ren- 
dered for  the  plaintiff,  reviving  the  judgment,  and  finding 
against  the  defendant  upon  the  issues  of  the  release. 
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First,  I  want  to  observe  as  to  the  reply,  that  it  does  not 
allege  a  good  cause  of  defense;  there  is  no  fact  stated  con- 
stituting a  defense  of  that  kind;  nor  is  there  any  evidence- 
offered  in  support  of  it,  showing  either  fraud  or  mistake. 

No  fraud  is  claimed,  and  the  only  mistake  claimed  is, 
that  Mr.  Jones,  the  owner  of  the  dormant  judgment,  thir- 
teen years  old,  testifies  that  when  he  received  the  letter  horn 
N.  L.  Johnson,  he  supposed  it  was    his  lawyer. 

Now,  there  is  nothing  in  that  letter  which  would  lead 
any  man  to  suppose  that  he  was  writing  as  the  attorney  of 
Mr.  John  L.  Jones;  on  the  contrary,  the  letter  plainly  in- 
dicates he  is  writing  as  the  attorney  of  Charles  Jones. 

Again,  it  will  be  ordinarily  assumed  that  a  man  ought  to- 
know  his  own  attorney, and  Mr.  Jones  ought  to  have  known 
his;  although  it  may  be  true,  as  he  testifies,  that  he  knew 
nothing  about  this  attachment  suit,  and  had  not  heard  from 
him,  or  of  him,  since  the  rendition  of  this  judgment  thir- 
teen years  before. 

However  that  may  be,  it  cannot  for  an  instant  be  sup- 
posed that  Mr.  N.  L.  Johnson  could  have  known  anything 
about  the  relations  that  existed  between  John  and  his  attor- 
ney,and  he  may  well  have  assumed  that  they  were  in  touch, 
and  that  the  principal  knew  what  the  agent  was  about  in 
commencing  this  action.  So,  when  he  wrote  him  the  con- 
dition of  his  client,  that  he  could  not  pay  his  debts  in  full; 
that  he  had  recovered  a  judgment — the  very  judgment  they 
were  seeking  to  attach  in  this  action;  when  he  wrote  him 
he  only  had  that  as  un  asset,  an  J  was  willing  to  divide  it 
among  his  creditors,  and  out  of  it  he  was  willing  to  pay 
him  S50  if  he  would  give  him  a  release  of  this  judgment 
and  these  proceedings,  it  would  seem  Mr.  Jones  must 
have  known  what  he  meant,  what  he  was  writing  about; 
and  we  think  there  is  not  a  glimmer  of  a  mistake  here, 
upon  the  facts  as  testified  to  by  this  Richmond  gentleman 
or  his  lawyer. 
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And  that  brings  me  theo'^to  the  second  question,  whether 
or  not  that  was  an  effectual  release.  Upon  that  I  do  not 
•care  to  say  much,  except  to  read  some  of  the  ^ase  in  the 
"SOth  Ohio  Reports,  106,  Harper  v.  Graham.  There  are 
many  cases  bearing  upon  this  question  pro  and  con  that 
valuable  time  might  be  spent  perhaps  in  examiuatioD  of, 
but  none  of  them  that  more  fully  and  completely  dis- 
cusses this  question  than  this  one. 

In  this  case,  as  in  the  one  at  bar,  the  party  had  recovered 
•a  judgment  against  another  who  was   insolvent. 

There  was  no  proof  offeiei  in  this  case  as  to  the  responsi- 
bility of  the  defendant.  But  I  am  inclined  to  assume,  that 
his  brother  having  held  a  judgment  against  him  for  thirteen 
years  that  he  could  not,  or  had  not  collected  on  execution, 
'he  must  have  been  close  to  a  condition  of  insolvency. 

In  the  20th  Ohio,a  judgmentjwas  recovered  by  one  party 
agaiiaSt  another  who  was  insolvent.  Afterwards  the  judg- 
ment creditor^agreed  to  receive  the  sum  of  S550  upon  the 
judgment  and  the  payment  of  attorney  fees  of  $100,  which 
were  paid,  and  full  receipt  given  for  the  judgment:  Held, 
that  a  satisfaction  of  such  judgment  would,  from  this  state 
of  facts,  be  ordered  to  be  entered.  In  this  case  the  judg- 
ment was  recovered  in  1844,  for  the  amount  of  about 
^eighteen  hundred  dollars,  principal  and  interest  and  costs, 
by  Isaac  Graham  against  Robert^Harper. 

That  judgment, it  will  be  noticed, was  recovered  in  Ohio, 
but  the  defendant  at  the  time  resided  in  Arkansas. 

Graham   procured  a  certified  copy  of    this  judgment,  and 
forwarded  it  to  his  aitoriieys  in  Arkansas  for  collection. 

There  were  thereafter  propositions  made  for  terms,  and 
one  was  agreed  upon  by  which  $550  was  to  be  paid  to  ap- 
ply on  the  judgment,  and  $100  was  paid  to  Graham's  attor- 
neys in  Arkansas,  and  some  costs  made  upon  this  certified 
judgment  were  also  to  be  paid,  aggregating  an  amount  of 
$556, for  which  a  receipt  was  given  in  full  of  the  judgment, 
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wbicb  tben  amounted  to  considerable    more    tban    eighteen, 
bundred  dollars.     Now,  in   discussing  tbe    effect    of   tbat, 
Judge  Bannej,  in  deliverirg  tbe  opinion,  bas  considerable 
to  say,  part  of  wbicb  I  desire  to  notice. 
On  page  114,  of  this  book,  be  says: 

''It  was  very  early  settled  as  a  rule  of  tbe  common  law, 
tbat  tbe  payment  of  less  tban  tbe  sum  due  upon  a 
liquidated  demand,  altbougb  agreed  to  be  received  in  full 
satisfaction,  could  not  be  insisted  upon  s  sucb;  because 
tbere  was  no  valuable  consideration  to  uphold  the  agree- 
ment to  relinquish  the  balance.  But  if  tbe  party  to  whom 
tbe  money  was  coming  executed  a  release  under  seal  for 
tbe  same  debt,  be  was  effectually  barred,  although  he- 
should  have  leceived  nothing  upon  it.  Tbe  rule  and  tbe 
resHon  were  purely  technical,  and  often  fostered  bad  faith. 
Tbe  history  of  judicial  decisions  upon  the  subject  bas 
shown  a  constant  effort  to  escape  its  absurdity  and  in- 
justice. 

'* Hence,  we  find  the  supreme  court  of  the  state  of  New 
York,  in  the  case  of  Kellogg  v.  Richards,  14  Wend.,  116, 
holding  the  following  language  in  respect  to  it:  *Tbe* 
rule  that  the  payment  of  a  less  sum  of  money,  though 
agreed  to  be  received  in  full  satisfaction  of  a  debt  exceed- 
ing tbat  amount, shall  not  be  so  considered  in  contemplation 
of  law,  IS  technical,  and  not  very  well  supported  by  reason. 
Courts  therefore,  have  departed  from  it  on  slight  distinc- 
tions. ' 

'"The  supreme  court  of  Massachusetts,  in  the  case  of 
Brooks  v.  White,  2  Met.,  285,  speak  if  it  in  no  less  ex- 
plicit terms.     They  say: 

'"This  rule  wbicb  may  obviously  be  urged  in  violation  of 
good  faith, is  not  to  be  extended  beyond  its  precise  import  ;and 
whenever  tbe  technical  reason  for  its  application  does  not  ex- 
ist, the  rule  itself  is  not  to  be  applied.  Hence,  judges  have 
been  disposed  to  take  out  of  its  application  all  those  cases 
where  there  was  any  new  consideration,  or  any  collateral' 
benefit  received  by  the  payee  which  might  raise  a  technical' 
legal  consideration, although  it  was  quite  apparent  that  sucb 
consideration  was  far  less  than  the  amount  of  the  sum  due. 
A  moment's  attention  to  the  cases  taken  out  of  the  rule,. 
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will  show  that  there  is  notbing  of  principle  left  in  the  rale 
itself.  One  of  the  earliest  cases  is  Reynolds  v.  Pinbowe, 
Oro.  £liz.,  429,  where,  after  judgment  for  five  ponnds,  the 
plaintiff  on  receipt  of  four  pounds,  assumed  to  acknowledge 
satisfaction  of  the  judgment  before  a  given  day;  and  this 
was  held  good  upon  the  ground  that  it  was  a  benefit  to  the 
plaintiff  to  receive  the  money  without  suit  or  charge,and  to 
prevent  a  writ  of  error  by  which  the  defendant  might  have 
avoided  the  whole  judgment.  The  authority  of  the  case  has 
been  questioned,  but  I  find  it  relied  on  in  the  very  recent 
case  of  Sibner  v.  Tripp,  15  Mees  &  Welsh,  22,  and  conclude 
that  it  is  regarded  as  good  law  in  England  now. 

"In  Pinnell's  case,  5  Co.,  117,  it  was  held  that  the  pay- 
ment of  a  less  sum  before  the  debt  fell  due, would  discbarge 
it,  and  this  reason  is  given:  'Perad venture  parcel  of  the 
sum  before  the  day  it  fell  due,  would  be  more  beneficial  to 
him  than  the  whole  at  the  day;  and  the  value  of  the  sat- 
isfaction is  not  material.'  Another  case  taken  out,  is  thus 
alluded  to  in  Co.  Lit.,  212b:  'If  the  obligor  pay  a  less 
sum,  either  before  the  day,  or  at  another  place  than  is  lim- 
ited by  the  condition,  and  the  obligee  receiveth  it,  this  is 
a  good  satisfaction.' 

''So  in  Eellogg  v.  Richards,  before  cited, it  was  held  that 
the  receipt  of  the  note  of  a  third  person  for  less  than  the 
amount  due,  would  be  a  good  accord  and  satisfaction;  and 
the  same  thin^  was  held  in  the  case  of  Brooks  v.  White, 
before  cited. 

"Again,it  is  well  settled  by  a  great  number  of  authorities, 
that  the  receipt  in  satisfaction  of  any  other  article  than 
money  will  be  effectual,  no  matter  how  small  the  value  as 
compared  to  the  debt.      BIynn  v.  Chester,  5  Day,  360. 

'*A8  stated  by  Alderson,  B.,iu  Sibner  v.  Tripp,  15  Mees. 
&  Welsh,  37:  *If  you  substitute  for  a  sum  of  money  a 
piece  of  paper,or  a  stick  of  ceiling  wax,  it  is  different,  and 
the  bargain  may  be  carried  out  in  its  full  integrity.  A 
man  may  give  in  satisfaction  of  a  debt  of  one  hundred 
pounds,  a  horse  to  the  value  of  five  pounds,  but  not  five 
pounds.'  In  this  case  it  wa3  held  that  the  acceptance  of 
the  negotiable  security  of  the  debtor  himself,  by  the  creditor, 
was  in  law  a  satisfaction  of  a  debt  of  greater  amount.  This 
decision  was  made  as  late  as  1846,   and  the  learned    jndge 
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^from  whom  I  have  quoted,  ventures  to  intimate  in  respect 
to  the  whole  subject  that  *the  courts  might  well  have  held 
the  contrary,  and  have  left  the  matter  to  the  agreement  of 
the  parties. ' 

''We  see,  then, that  the  payment  of  a  less  sum  than  is  due, 
the  day  before  a  debt  falls  due,  will  discharge  it;  payment 
at  another  place  than  is  stipulated  will  do  so;  the  delivery  of 
a  collateral  article  of  any  value  will  do  so;  the  acceptance 
of  a  debtor's  note  with  the  security,  the  note  of  a  third  per- 
son, or  even  the  negotiable  note  of  the  debtor  himself  will 
do  so;  and  yet  the  payment  of  as  much  money  in  hand  as 
is  called  for  by  such  note,  will  have  no  such  effect,  al- 
though it  is  demonstrable  that  the  utmost  the  creditor  can 
get  from  such  note  can  not  exceed  the  amount  that  he  gets 
in  hand  in  the  other  case,  without  trouble,  delay  or  ex- 
pense. It  may  seem  to  some  persons,  not  having  a  great 
veneration  for  those  institutions  of  antiquity  for  which  no 
reason  can  be  given,  that  a  rule  so  effectually  undermined, 
and  having  neither  rhyme  nor  reason  to  support  it,  ought 
to  be  at  once  overruled  and  the  whole  matter  placed  upon 
the  footing  of  reason  and  common  sense.  Especially 
as  the  exigencies  of  modern  commerce  frequently  com- 
pel the  most  deserving  men,  with  the  aid  of  friends, 
to  compromise  their  debts  for  less  than  the  amount  due 
— an  operation  mutually  beneficial  to  both  debtor  and 
creditor,  as  the  creditor  gets  a  part  where  otherwise  he 
would  lose  the  whole,  and  the  debtor  is  left  free  to  com- 
mence again  with  the  hope  of  better  success. 

'^ These  considerations  will  necessarily  arise  whenever  it 
becomes  necessary  to  decide  the  general  question.  In  this 
case  we  aspire  to  nothing  higher  than  to  follow  in  the  foot- 
steps of  the  sages  of  the  law,  and  hold  this  one  of  the  cases 
''taken  oat'  of  the  rule.  This  money  was  payable  at  the 
clerk's  office  in  Butler  county,  or  to  the  plaintiff,  residing 
in  the  same  county.  It  was  paid  in  Arkansas.  It  is  true 
it  might  be  said  that  this  was  not  so  beneficial  to  the  plain- 
tiff, as  though  it  had  been  paid  to  him  in  Butler  county. 
This  may  be,  but  still  it  does  not  prevent  it  from  being  at 
a  different  place,    which  is  all  the  rule  seems  to  require. 

''Again,  Harper  was  bound  to  pay  the  judgment,  but  be 
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was  not  bound  tc  pay  Graham's  lawyers.  He  did  pay 
them  SlOO  in  the  settlement  that  was  made,  and  this  separ- 
ately from  the  amount  paid  upon  the  judgment.  Graham 
so  treated  it  himself,  for  he  indorsed  only  S550  upon  the- 
judgment,  instead  of  S656.50,  the  amount  actually  paid  by 
Harper.  Harper  thus  discharged  a  debt  due  from  Graham 
to  his  attorneys,  and  this  was  a 'collateral  benefit  received 
by  Graham,  which  raises  a  technical  legal  consideration^ 
for  the  promise  of  Graham  to  discharge  this  judgment;  al- 
though both  sums  paid,  fall  far  short  of  the  amount  of  the- 
judgment." 

I  have  read  enough  to  indicate  what  the  opinion  of  the 
court  is  about  this  question.  While  it  may  be  regretted 
that  the  supreme  court  of  Ohio  did  not  follow  out  the  very 
suggestion  made  here  in  that  opinion,  and  have  decided  the 
case  upon  the  solid  ground  that  two  parties  had  made  a 
binding  and  lawful  agreement  between  themselves,  and  are- 
therefore  to  be  held  to  it,  rather  than  to  undertake  to  get 
a  reason  for  getting  away  froip  it;  but  if  there  was  a 
reason  in  that  case, there  was  one  in  this  case  equally  good. 
There  was  a  judgment  in  this  court  payable  to  the  plaintiflr 
below,  and  payable  to  the  court  or  in  the  clerk's  office.  It 
was  dormant;  but  an  action  had  been  brought  upon  it  to  re- 
vive it.  So  it  is  also  true,  an  attachment  had  been  issued, 
and  equally  true  a  motion  to  dissolve  it  was  made,  and  a 
litigation  upon  hand.  Parties  may  settle  their  litigations, 
settle  their  pending  law  suits,  that  is  well  settled. 

80  we  may  put  our  decision  upon  the  ground  of  settling 
a  pending  litigation,  or  put  it  upon  the  almost  precise 
ground  on  which  the  case  in  Ohio  was  put.  It  was  the  pay- 
ment  of  a  sum  of  money  in  Bichmond,  Va.,  the  plaintiff's 
own  home.  Either  reason  is  sufficient  to  sustain  this  re- 
lease. 

The  judgment  in  this  case  ought  to  have  been  for  the  de- 
fendant below  upon  that  release,  and  against  the  plaintiff. 
For  that  reason  we  reverse  the  judgment;  it  is  notsupportedi 
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by  the  faots,  and  cootrary  to  law,  and  remand  the  case  for 
a  new  trial. 

N,  L.  Johnson,  and  Ben  W,  Johnson,  Attorneys  for 
Plaintiff  in  Error. 

C  W,  Johnston  and  J,  H,  Leonard^  Attorneys  for  De- 
fendant in  error. 


(Sixth  Uirouit— Lucas  Co.,  O.,  Circuit  Court— Jan.  Term.  1898.) 

Before  King,  Uaynes  and  Parker,  JJ. 
WILLIAM  A.  TURNEB  v.  THE  CITY  OF  TOLEDO,  et  al. 


Corporation  municipal — Liability  for  negligence  of  its  officers — 

1.  An  action  cannot  be  maintained  against  a  municipal  corpora. 

tioD  or  its  officers  in  their  official  capacity, based  upon  acts  of 
negligence  of  its  board  of  health  or  health  officer,  for  dam- 
ages claimed  to  have  resulted  therefrom. 

Health  officer— Power  to  make  contract  for  nursing  sick  person^ 

2.  The  board  of  health  of  a  city,  or  its   health    officer  with    the 

approval  or  ratification  of  the  board,  may  enter  into  a  law- 
ful contract  for  nursing  and  caring  for  the  sick  ani  for  the 
use  of  premises  occupied  as  a  temporary  hospital. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

King,  J. : 

This  action  was  heard  in  the  court  of  common  pleas  on  a 
demurrer  to  the  petition,  which  was  sustained  by  that  court, 
and  final  judgment  rendered  thereon.  The  plaintiff  below 
seeks  to  have  that  judgment  reversed  here,  and  claims  that 
the  court  erred  in  sustaining  the  demurrer. 

The  action  was  brought  by  Turner  against  the  city  of 
Toledo  and  the  major  of  said  city;  the  police  commission- 
ers of  said  city,  being  the  acting  board  of  health  in  and 
for  said  city;  Guy  G.  Major,  the  mayor  of  said  city  and 
ex-officio  president  of  said  board  of  police  commissioners 
and  board  of  health,  and  J.  T.  Woods,  M.  D.,  the  executive 
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officer  of  said  board  of  health, defendaDts.  The  petition  con- 
tained  two  caueee  of  action;  the  first  of  which,  after  alleg- 
ing the  different  offices  held  by  defendants  and  the  duties 
which  they  fulfilled,  and  after  alleging  some  irovisionsof 
the  ordinances  of  the  city — which  I  need  not  notice  partic- 
ularly— and  stating  the  powers  and  duties  of  these  various 
officers  to  some  extent,  and  then  specially  averring  that  Dr. 
J,  T.  Woods  was  the  health  officer  of  the  city,  and  thereby 
an  executive  officer  of  the  board  of  health,  and  averring 
that  the  plaintiff  was  the  owner  of  certain  premises, and  was 
engaged  at  the  time  of  the  grievances  committed  in  the 
business  of  running  a  saloon  at  some  point  in  the  city,  and 
that  he  conducted  thereupon  a  large  and  profitable  business, 
he  alleges  that  upon  April  4,  one  Arthur  Goins,  a  resident 
of  the  city  of  Toledo,  came  into  his  saloon  and  claimed  to> 
the  plaintiff  that  he  was  sick  and  unable  to  leave  the  prem- 
ises. That  the  plaintiff  thereupon  immediately  informed 
the  health  officer  that  the  said  Goins  was  at  his  said  saloon 
and  unable  to  leave  it,  and  demanded,  he  says,  that  said 
h3alth  officer,  acting  in  his  official  position  and  character, 
should  remove  said  Goins  immediately  from  plaintiff's 
saloon  to  the  city  [hospital;  claiming  also  to  the  city  health 
officer,  that  if  the  man  who  was  sick  remained  upon  hi& 
premises,  it  would  greatly  injure  and  damage  his  business. 
That  at  this  time  the*man  was  not  in  any  dangerous  condi- 
tion— so  plaintiff  thought.  That  on  the  9th  of  April-  -a 
day  or  two  afterwards — said  health  officer  appeared  on  tbe 
scene  and  inspected^Mr.  Goins, and  pronounced  him  sick  with 
small  pox,  and  he  then  proceeded,  as  the  petition  alleges, 
to  wrongfully, illegally  and  maliciously  quarantine  the  plain- 
tiff's house^'and  saloon,  and  ordered  into  the  saloon  and 
premises  seven|persons,and  ordered  the  premises  closed  and 
quarantined, and'forcibly  detained  therein  by  the  said  quar- 
antine the  plaintiff's  wife  and  the  seven  persons  aforesaid, 
and  that  said  quarantine  was  ordered  by  this  officer  or  agent 
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of  the  board.  That  after  this  occurred,  the  health  officer 
promised  the  plaintiff  that  the  city  of  Toledo  and  the  board 
of  health  would  pay  for  the  use,  the  loss  and  destruction  of 
all  property  used,  lost  or  destroyed  by  said  quarantine, 
and  all  damages  that  might  occur  to  the  plaintiff  in  the 
way  of  rent  or  loss  of  business  as  the  result  of  such  quaran- 
tine. 
The  plaintiff  then  proceeds  to  set  forth  his   loss, in  a  var* 

iety  of  items,  amounting  to  3654.58,  and  at  the  close  of 
his  petition  he  asks  judgment  for  that  sum  of  money,  as 
well  as  upon  a  second  cause,   which    I  will  refer  to    later. 

It  is  alleged  here,  that  the  court  erred  in  sustaining  the 
demurrer  to  that  cause  of  action;  and  considerable  argu- 
ment is  devoted  to  the  idea  that  the  city  is  liable  for  the 
acts  of  its  health  board  and  of  its  health  officer  in  doing 
things  of  that  kind.  I  shall  be  unable  to  go  into  a  discus- 
sion of  all  the  authorities  cited.  The  line  of  demarkation 
between  the  liability  of  the  city  for  the  acts  of  its  officers  of 
that  kind,  is  not  very  plain  nor  clear.  All  I  can  do  is  to 
refer  to  some  cases  bearing  upon  the  subject,  and  say  to 
what  conclusion  we  have  come  as  to  this  case. 

The  latest  case  upon  that  question  in  this  state,  is  in   42 

Ohio  St. ,  628,    and  in    the    opinion    delivered    there,  the 

court  say : 

*'In  an  action  against  a  municipal  corporation  to  recover 
damages  for  an  injury  to  the  person, sustained  by  reason  of 
the  negligence  of  the  agents  of  such  corporation, it  is  import- 
ant to  ascertain  with  precision  the  duty  which  such  agents 
failed  to  perform,  or  performed  negligently.  For,  although 
such  corporations  derive  all  their  powers  from  one  source, 
namely,  the  legislature,  and  necessarily  perform  their  func- 
tions solely  by  agencies,  yet  there  is  a  marked  distinction 
as  to  their  liability  for  the  acta  of  their  agents, arising  from 
the  different  characters  in  which  the  corporation  is  charged 
with  the  performance  of  duties.  Thus,  with  respect  to  the 
power  to  suppress  riots  and  assemblages  of  disorderly  per- 
sons,   it  has  been  uniformly  held,  in  the   absence  of  statu-^ 
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tory  provisions  to  the  coDtrary,  that  the  corporation  is  a 
mere  agency  of  the  state,  and  not  liable  for  negligence  in 
the  performance  of  such  duties.  Upon  this  principle  it  has 
been  held  that  there  is  no  corporate  liability  for  the  acts 
of  a  mob,  although  the  charter  contains  this  provision  as 
to  the  duties  of  the  council,  that  'it  shall  be  their  duty  to 
regulate  the  police  of  the  city,  preserve  the  peace,  prevent 
riots,  disturbances  and  disorderly  assemblages.'  " 

Western  Reserve  College  v.  Cleveland,  12  Ohio  St.,  375. 

'*Nor  is  such  corporation  liable  to  an  individual  for  dam- 
ages resulting  from  a  failure  to  provide  the  necessary  agen- 
cies for  extinguishing  fires,  or  for  negligence  of  officers 
and  others  connected  with  the  fire  department,  although  the 
obligation  to  perform  such  duties  is  imposed  by  the  statute. " 

Wheeler  v.  Cincinnati,  19  Ohio  St.,  19. 

'*Nor  is  a  city  liable  for  failure  to  enforce  an  ordinance 
with  respect  to  the  storage  of  oils,  although  its  agents  had 
notice  of  the  failure  to  observe  the  ordinance,  and  notwith- 
standing the  fact  that  by  reason  of  such  non-observance, 
the  property  of  a  citizen  of  the  corporation  was  destroyed." 

Roberts  v.  Cincinnati,  Superior  Court,  Gen'l.  Term,  5 
Am.  Law  Rec,  73. 

''But  concerning  the  powers  and  privileges  which  are  to 
be  exercised  for  the  improvement  of  the  territory  within  the 
corporate  limits,  and  as  to  which  the  pecuniary  and  proprie- 
tary interests  of  individuals  are  represented, as  the  construc- 
tion of  a  bridge.  * ' 

Dayton  v.  Pease,  4  Ohio  St.,  80.. 

"Or  placing  water  mains  in  a  street." 
Ironton  V.   Kelley,    38  Ohio  St.,   50. 

''The  liability  of  the  corporation  for  negligence  is  large- 
ly, if  not  entirely  measured  by  the  liability  of  individuals 
for  similar  acts.  This  principle  was  applied  in  Newark  v. 
Prye,  decided  by  this  court,  March  22,  1881.  The  coun- 
cil of  the  city  of  Newark,  being  authorized  to  'guard  against 
injuries  by  fire,'  and  to  purchase  fire  engines,  etc.,  'and 
all  other  apparatus  and  instruments  as  shall  be  deemed  nec- 
essary to  the   extinguishment   of  fires,'  and  having   under 
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consideration  the  propriety  of  purchasing  the  Champion 
Fire  Engine,  a  fire  extinguisher,  appropriated  money  for 
the  purchase  of  combustible  material  for  the  purpose  of 
making  a  test  of  such  engine.  An  old  building  was  removed 
to  the  center  of  one  of  the  principal  streets  of  the  city,  and 
the  same  was  partly  filled  with  boxes  and  shavings,  on 
which  was  poured  a  large  quantity  of  gasoline,  some  of  the 
officers  of  the  city  assisting  in  the  work,  and  several  mem- 
bers of  the  council  being  present  and  making  no  objection. 
On  applying  a  match  there  was  an  immediate  explosion, 
which  destroyed  the  structure,  killed  several  persons,  and 
injured  others.  The  court  properly  held  the  city  Iiable,fol- 
lowing  Dayton  v.  Pease;"  and  citing  in  this  case  many 
others. 

Undoubtedly  there  is  difficulty,  sometimes,  in  determin- 
ing the  class  in  which  a  particular  case  must  fall;  and.it  is 
also  true  that  there  is  considerable  conflict  in  the  author- 
ities, as  to  the  extent  of  such  Kability.  We  will  make  no  at- 
tempt to  settle  this  conflict,  but  have  referred  to  the  above 
cases  for  the  purpose  of  illustrating  the  distinction  already 
stated  between  cases  falling  within  the  police  power  of  thfr 
corporation,  and  those  in  which  it  represents  the  property 
rights  of  the  citizen.  Reference  to  most  of  the  cases  on 
the  subject,  decided  previous  to  1877,  will  be  found  in  Hill 
v.  Boston,    122  Mass., 344.      (And  citing  others.) 

In  that  connection,  I  want  to  say  that  the  case  of  Hill 
V.  Boston,  122  Mass. ,  is  not  only  a  leading  case,  but  con- 
tains a  very  learned  opinion  of  that  court  by  the  then  Chief 
Justice  Qray  of  that  court,  in  which  all  the  authorities  at 
that  time  decided  are  reviewed  by  him,  and  it  may  be  said, 
to  a  certain  extent  at  least,  that  the  distinction  in  the  cases 
and  in  the  grounds  of  liability,  is  reasonably  clear.  It  is 
clear  that  the  city  is  not  liable  for  the  acts,  or  omissions  to 
act,  of  its  fire  department  engaged  in  undertaking  to  per- 
form  their  duty.     It  is  not  liable  for  the  acts   or  omissions 
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to  act  of  its  police  officers  engaged  in  undertakiDg  to  per- 
form their  duty.  It  is  not  liable  for  the  acts  or  omissions 
to  act  of  its  board  of  health, its  sanitarj  police,  or  its  health 
officers,  undertaking  to  perform  their  duty.  This,  I  think 
is  well  settled:  those  being  simply  the  agencies  for  carry- 
ing out  the  acts  of  government  for  the  benefit  of  the  citi- 
zens of  the  corporation,  but  from  which  no  particular  indi- 
vidual derives  any  pecuniary  benefit. 

In  the  cabe  which  I  have  read  from,  the  action  was 
brought  to  recover  damages  for  injury  'sustained  from  the 
discharge  of  a  cannon  in  the  public  street  by  an  assemblage 
of  disorderly  persons,  as  alleged  in  the  petition,  which  fur- 
ther says:  ''That  the  authorities  of  the  village  had  negli- 
gently and  carelessly  given  permission  to  such  persons  to 
fire  the  cannon,"  and  took  no  steps  to  prevent  such  firing. 
The  court  held  that  the  municipal  corporation  was  not  li- 
able, even  upon  the  principle  which  had  been  affirmed  by 
the  Supreme  Court  in  the  case*  of  Newark  v.  Prye. 

The  health  board  is  devised  and  designed  by  the  legisla- 
ture for  the  protection,  so  far  as  possible,  of  the  public 
health.  They  are  not  liable  if  they  fail  to  protect  the  pub- 
lic health,  and  the  city  is  not  liable  for  its  acts  even  if  it 
steps  outside  of  and  beyond  the  legitimate  exercise  of  its 
true  powers  conferred  upon  it  by  statute  and  by  ordinance. 
I  cite  a  case  on  that  subject  from.  33  Minn.  289,  where  it 
is  held  ''that  the  city  was  not  liable  for  the  acts  or  negli- 
gence of  such  board  in  the  discharge  of  its  duties,  the  same 
being  public  and  governmental,  and  not  corporate  in  their 
character." 

Clearly,  a  board  of  health  in  the  state  of  Ohio  has  such 
power  as  the  statute  has  conferred  upon  it,  and  probably 
has  such  implied  power  as  is  necessary  to  carry  the  express 
powers  into  effect.  The  sections  of  the  statute  relating 
mainly  to  the  duties  of  the  boards  of  health  are  2113,  2115, 
and  21 16, and  these  provide  for  the  establishment  of  a  board 
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of  health.  I  should  say  that  by  the  provisions  of  sec.  2141, 
as  amended  in  1887,  the  board  of  police  commisBioners  is 
created  and  constituted  a^board  of  health.  Now,  this  board 
has  authority  to  appoint  a  health  officer, and  it  has  power  to 
appoint  a  clerk,  and  has  power  to  appoint  as  many  ward 
and  district  physicians  "as  it  may  deem  necessary  for  the 
care  of  the  sick,  poor  and  persons  under  quarantine  surveil- 
lance, and  may  provide  for  such  quarantined  persons  neces- 
sary attendance,  nurses,  medicine  and  support  until  con- 
valescent. The  board  shall  have  exclusive  control  of  their 
appointees,  and  define  their  duties  and  fix  their  salaries; 
and  al!  such  appointees  shall  serve  during  the  pleasure  of 
the  board."    (Sec.  2115.) 

Sec.  2116:  ''The  board  of  health  shall  abate  and  remove 
all  nuisances  within  its  jurisdiction.  It  may  compel  the 
owners,  agents,  occupants  or  tenants  of  any  lot,  property, 
building  or  structure  upon  or  in  which  any  nuisance  may  be, 
to  abate  and  to  remove  the  same  by  orders  therefor,  and  treat 
the  neglect  or  refusal  to  obey  orders  for  such  purpose  us  a 
misdemeanor  punishable  as  hereinafter  provided.  The 
board  may,  also,  by  its  own  officers  and  employes,  abate 
and  remove  nuisances,  and  certify  the  costs  and  expenses  of 
such  suppression,  removal  or  abatement,  to  the  county  au- 
ditor, to  be  assessed  against  the  property,  and  thereby 
tnade  a  lien  thereon,  and  collected  as  other  taxes.  The  board 
of  health  may  regulate  the  location,  construction,  repair, 
use,  emptying  and  cleaning  of  all  water-closets,  privies, 
cess-pools,  sinks,  plumbing,  drains,  yards,  pens,  stables,  or 
other  places  where  offensive  or  dangerous  substances  or 
liquids  are  or  may  accumulate.  The  board  may  create  a 
•complete  and  accurate  system  of  registration  of  births, 
marriages,  deaths,  and  interments  occurring  in  such  cor- 
poration, for  the  purposes  of  legal  and  genealogical  investi- 
gations, and  to  furnish  facts  for  statistical,  scientific  and 
sanitary  inquiries;  and  when  complaint  is  made,  or  a  reason- 
able belief  exists  that  an  infections  or  contagious  disease 
prevails  in  any  house  or  other  locality,  the  board  may  cause 
fluch  house  or  other  locality  to  be  inspected    by    its    proper 
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officers,  and  on  discovering  that  such  infections  or  contag- 
ous  disease  exists,  may,  a^  it  deems  best,  send  the  persons 
so  diseased  to  the  pest--house  or  hospital,  or  may  restrain 
them  and  others  exposed  within  said  house  or  locality  from 
intercourse  with  other  persons,  and  prohibit  ingress  or  egress 
to  or  from  such  premises.'^ 

Now  that  is  a  pretty  broad  power,  actually  and  expressly 
conferred  by  the  statute.  If  they  lind  a  house  in  which 
there  is  an  infectious  disease,  they  may  quarantine  it  and 
keep  the  inmates  within,  and  keep  those  from  the  outside 
from  going  in ;  and  they  may  also  provide  that  those  in  the 
immediate  locality  who  have  been  exposed  to  this  infections 
disease  shall  take  up  their  abode  and  remain  there.  I  think 
there  is  no  question  of  their  power  to  do  that.  The  thing 
that  the  board  of  health  had  undertaken  to  do  was  to  quar- 
antine that  house,  and  it  is  clear  to  us  that  there  is  no  pro- 
vision of  the  statute  under  which  the  owner  could  recover, 
although  it  might  be  a  very  serious  loss  to  him. 

Upon  this  point  there  is  an  authority  in  66  Me,  74, hold- 
ing, in  general  terms,  that  a  board  of  health  may,  if  they 
think  best  for  the  safety  of  the  inhabitants,  remove  persons 
who  have  dangerous  diseases  to  a  separate  house,  or  confine 
them  to  their  own — that  they  have  authority  to  do  that. 
The  court  say: 

''It  is  unquestionable  that  the  legislature  can  confer 
police  powers  upon  public  officers  for  the  protection  uf  the 
public  health/'  It  was  argued  in  this  case  that  the  statute 
was  unconstitutional.  ''The  maxim  salus  populi  suprema 
lex  is  the  law  of  all  courts  and  countries.  The  individual 
right  sinks  in  the  necessity  to  provide  for  the  public 
good.  The  only  question  has  been,  as  to  the  extent  of 
the  powers  that  should  be  conferred  for  such  purposes.  We 
do  not  think  that  personal  injuries  need  be  apprehended 
from  the  action  of  officers  in  cases  of  this  kind.  Experience 
probably  shows  that  communities  and  individuals  are  not 
promptly  enough  aroused  to  the  dangers  that  beset  them  in 
such  emergencies.     If  an  injury  is  inflicted  upon  a   person 
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by  the  malice  of  the  public  servants,  he  has  a  remedy  for  it» 
Apd  the  petition  for  habeas  corpus  is  always  open  to  him." 

So,in  this  case,  if  these  people  were  unjustly  confined  they 
could  have  the  benefit  of  this  writ.       The   petition    allegeS' 
that  the  man  had  the  small  pox  and  was  quarantined  there, 
as  well  as  seven  other  persons.     It  does  not  particularly  al- 
lege where  these  other  people  were,  but   I    think  it  may  be- 
assumed  that  they  were  confined    in    that   house   for   some- 
reasonable  cause.     Now,  all  of  that,  we    think,     affords    to 
plaintiff  no  right  of  action  against  the  city.     We  think  the 
court  of  common  pleas  was  therefore  correct   in    sustaining 
the  demurrer  to  this  cause  of  action. 

The  second  cause  of  action,  while  very  crudely  drawn  and' 
omitting  a  great  many  allegations  that  it  might  have  con- 
tained, does  substantially,  however,  allege:  ''that  the  said 
board  of  health  and  said  city,  defendants,  through  their 
executive  ofl^er  and  agent  aforesaid,  entered  into  a  verbal 
contract  with  this  plaintiff  for  him  and  his  wife  Buthana< 
Turner,  to  perform  the  work  and  labor  necessary  for  said^ 
inmates  quarantined  in  his  said  premises,  No.  1607  Canton* 
Avenue,  in  said  city,  county  and  state,  and  that  said  board' 
of  health  and  city,  defendants,  would  give  them  a  reasonable- 
compensation  for  their  said  work  and  labor,  and  the  said 
board  of  health  and  city  to  furnish  the  necessary  provisions 
for  said  persons  quarantined, and  pay  for  the  same;  that  said 
Turner,  the  plaintiff,  and  his  said  ^ife  might  find  necessary 
for  cooking  purposes,  and  also  to  furnish  and  pay  for  the 
medicine  necessary  for  said  persons  quarantined."  It  pro- 
ceeds to  allege  that  the  quarantine  lasted  for  the  period  of 
one  month ;  that  the  services  referred  to  were  rendered  by 
the  plaintiff  and  his  wife,  nnd  were  worth  $150,  for  which 
he  asks  judgment.  This  second  cause  omits  a  good  many 
allegations;  it  does  not  particularly  allege  who  was  confined 
in  the  house,  who  was  sick,  to  whom  these  attentions  were 
paid;  it  omits  to  state  for  what  these  services  were   actually 
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readered.  Relying,  as  it  does,  upon  the  first  cause  of  ac- 
tion, it  is  incomplete;  but  we  have  seen  fit  to  look  at  it  as  if 
it  were  a  cause  of  action  stating  a  contract  between  the 
health  officers  or  board  of  health  and  this  plaintiff,  to  fur- 
nish nursing  and  care  for  these  sick  people  in  this  house. 
And  that  is  exactly  what  the  statute  which  I  have  just  read 
authorized  the  board  of  health  to  do;  and  if  they  did  that 
in  this  case---entered  into  a  contract  with  these  people  to 
furnish  nursing,  care,  board  and  lodging,  etc.,  they  had  the 
power  to  do  it,  and  the  city  is  unquestionably  liable. 

The  cases  which  were  cited  in  argument  by  counsel  for 
plaintiff  in  error  as  authorities  for  maintaining  the  first 
cause  of  action,  do  not  support  that,  but  do  in  fact  support 
the  right  to  maintain  the  second  cause  of  action.  The  case 
of  Rae  V.  Flint  City,  in  5  Mich.  526,  is  authority  to  the 
effect  that  where  there  was  no  board  of  health,  the  council 
having  failed  to  exercise  the  duty  conferred  by  the  legisla- 
ture in  appointing  one,  but  having  employed  a  nurse  in  a 
small-pox  hospital,  it  was  held  that  the  council  had  authority 
to  employ  such  nurse,  and  authority  to  pay  the  same.  61 
Iowa,  205,  was  cited  as  bearing  upon  the  principle  that 
the  county  is  liable  to  the  city  for  expenses  for  taking  care 
of  a  small-pox  patient  within  its  bounds ;  but  we  are  satisfied 
that  the  second  cause  of  action  sets  up  a  contract  between  the 
city  and  the  plaintiff, and  is  a  good  cause  of  action,  and  we 
reverse  the  judgment  of  the  court  of  common  pleas  so  far  as  it 
subtains  the  demurrer  of  the  city  of  Toledo,  and  we  affirm  the 
judgment  as  to  all  the  other  defendants  in  the  case  on  both 
causes  of  action,  and  as  to  the  city  of  Toledo  on  the  first 
cause  of  action,  but  reverse  it  as  to  the  city  of  Toledo  on  the 
Second  cause  of  action,  and  remand  it  to  the  court  of  com- 
mon pleas  for  further  proceedings. 

J,  Berry^  and  £.  P.  Raymond,  for  Plaintiff  in  Error. 

W.    A.   Mills,  for  Defendants  in  Error. 
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(Third  Circuit— Allen  Co.,    O.,  Circuit    Court.  April    Term,  1898.) 

Before  Day,  Price  aod    Norris,  J  J. 
THE  BUCKEYE  PIPE  LINE  COMPANY  v.  WILLIAM    G.  FEE. 


Review  of  case  upon  the  facts —What  motion  for  new  trial  below 
must  contain-^ 

(1.)  When  a  case  is  eubmitted  to  the  court  upon  the  facts;  iu  order 
to  bring  the  evidence  embodied  in  the  record  up  for  review,  ob- 
jection must  be  made  in  the  motion  for  new  trial  to  the  finding. 
The  motion  cnust  assign  as  a  reason  for  new  trial,  in  substance, 
that  the  decision  of  the  court  as  to  what  the  facts  determine,  is 
not  warranted  by  the  weight  of  the  evidence. 

Attachment  for  non-residence— Owner* s   domicile   does   not  deter- 
mine bitus  of  property — 

(2).  Wherever  the  owner  may  maintain  a  suit  to  recover  property, 
the  property  may  be  attached  as  his  property  if  the  grounds  of 
attachment  exist.  The  situs  of  the  property  not  being  deter- 
mined by  the  owner's  domicile. 

Option  as  to  place  of  delivery^Lost  by  refusal  to  deliver  at  all — 
(3).  Where- a  storer  or  common  carrier  of  property,  has,  by  contract, 
an  option  as  to  the  place  of  delivery  to  the  owner  and  refuses   to 
deliver  at  all,  the  option  as  to  the  place  3f  delivery  is  waived  by 
such  refusal. 

Storer  and  common  carrier  of  oil  operating  in  Ohio  and  Indiana — 
Attachment  of  oil — 

n(4).  The  Buckeye  Pipe  Line  Co.  is  a  storer  and  common  carrier  of 
^oil.  Oil  placed  in  its  custody  loses  its  identity.  All  the  oil  so  held 
^by  it  is  a  common  stock  of  oil,  owned  by  various  persons,  whose 
interests  are  represented  by  the  run  tickets  of  the  company. 
This  common  stock  of  oil  is  stored  both  in  the  states  of  Ohio  and 
Indiana;  and  the  interests  of  the  owners  represented  by  their 
respective  run  tickets,  is  deliverable,  at  the  option  of  the  com- 
ipany,  at  any  of  its  oil  delivery  stations  in  Indiana  or  Ohio: 
Held  :  That  the  situs  of  this  common  stock  of  oil,  being  as  well  in 
Ohio  as  in  Indiana,  the  interest  represented  by  a  run  ticket  is 
subject  of  garnishment  in  this  state.  And  this  though  the  ac- 
tual oil  upon  which  the  run  ticket  issued,  was  produced  in 
Indiana,  and  never  was  in  Ohio. 

Error  to  the  Coart  of  Common  Pleas  of  Allen  county. 

NOBBIS,  J. 

At  the  November  term,  1896,   of  the  court  of   common 
pleas  of  this  ccanty,  an  action  was  pending  wherein  the  de- 
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fendant  in  error,  Wm.  Q.  Fee,  was    plaintiff,    and    E.    D. 
Miller,  E.  C.  Talmage  and  C.  E.  Bassell  were  defendants. 
Ancillary  to  this  suit  a  writ  of  attachment    issued    against 
Miller,  Talmage  &  Buasell  and  the  plaintiff  in    error,    The 
Backeje  Pipe  Line  Company,    was    made    garnishee,    and 
was  served  with  notice  in  garnishment,  and  was  required  to* 
answer,and  did  answer  as  garnishee.  Afterward, by  the  con- 
sideration of  said  court,  defendant  in  error  recovered  a  judg- 
ment against    Miller,    Talmage  &    Russell,    and  the   court 
ordered  the  Pipe  Line  Company,  as  garnishee,  to  turn  over* 
to  the  sheriff  of  this  county    certain  crude  petroleum,  found* 
by  the  court  to  be  the  property  of  Miller,  Talmage  &    Rus- 
sell and  in  the  possession  and  in  the  control  of  the  garnishee,- 
in  such  amount  that  the  avails  might  satisfy  the   judgment 
and  costs.     This  order  the  Pipe   Line  Co.  refused  to  obey, 
and  failed  to  turn  over  to  the  sheriff  any  of  the  oil  so  found 
to  be  in  its  custody  and    possession.    And    the    controversy 
which  this  court  is  now  called  upon  to  review,  is  the  actioi> 
brought  by  Fee,  the  defendant  in  error, against  the  plaintiff' 
in  error.  The  Buckeye  Pipe  Line  Company,  to  recover    the 
amount  of  that  judgment. 

That  it  had  in  its  possession  and  under  its  control  at  said 
time  certain  oil  of  Miller,  Talmage  &  Russell;  that  the 
judgment  was  recovered  and  the  order  made,  and  that  it  re- 
fused to  obey  the  order,  The  Pipe  Line  Company  does  not 
deny;  but  it  claims  immunity  from  liability  from  the  fol- 
lowing facts  which  the  parties  agree  was  the  true  condition 
that  obtained  when  the  action  between  Fee,  and  Miller, 
Talmage  &  Russell  was  commenced  and  when  the  proceed- 
ings in  garnishment  were  sought  to  be  enforced  by  the  order 
of  the  court  in  that  action;  and  upon  these  facts,  as  thus 
agreed,  the  ease  was  submitted  to  the  court  of  common 
pleas  of   this  county. 

The  facts  are  as  follows:  The  Buckeye  Pipe  Line  Com- 
pany   is    an  Ohio   corporation;   its   business  is  confined  ta 
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4hat  of  a  common  carrier    and  storer   of   oil;  its   principal 
office  is  at  Lima,  Ohio,    where   the    books   of   its  business 
are  kept.     On    the  7th  of  November,  1896,   it   had    in    its 
{)08sesaion  and   under   its  control    1086.04    barrels   of   oil 
'to   the   credit   of   Miller,  Talmage   &  Russell,  a  firm  com- 
posed of  the  defendants   against    whom   Fee's   action    was 
.pending,  and  against  whom  he  recovered  the  judgment,  and 
the  value  of  the  oil  was  sufficient  to  satisfy  the  judgment. 
The  oil  was  produced  in  Huntington  county,  Indiana,and  re- 
•^ceived  by  the  company  in  Indiana   in    its  usual  course  of 
business,  and  held  by  the  company  as  common  carrier  and 
storer  of  oil,  and  never  was  in  Ohio;  no  Indiana  oil  is  carried 
dnto  or  stored  in  Ohio  by  said  company. 

The  oil  territory  of  Indiana, including  Huntington  county, 
and  the  oil  territory  in  north-western  Ohio,  including 
Allen  county,  Ohio,  comprise  the  territory  known  as  the 
Lima  Division  of  said  company ;  its  stations  for  the  delivery 
of  oil  are  in  this  territory  in  both  Indiana  and  Ohio,  includ- 
ing said  counties  of  Allen  and  Huntington,  and  all  transfers 
of  oil  are  made  on  its  books  at  Lima.  Its  system  of  storage 
and  pipe  lines  in  Indiana  are  not  connected  with  its  Ohio 
-system  of  storage  and  pipe  lines;  the  oil  received  in  Indiana 
cannot  be  delivered  through  its  pipes  in  Ohio,  but  is  de- 
livered in  Indiana.  The  oil  produced  in  Indiana  is  of  a 
different  kind  and  quality  from  that  produced  in  Ohio,  and 
generally  of  a  different  market  value;  but  since  January, 
1896,  the  value  of  Indiana  oil  and  oil  produced  in  Allen 
county,  Ohio,  has  been  and  is  the  same.  Oil  received  and 
^stored  in  Indiana  from  different  wells  and  delivered  by  differ- 
ent persons  to  the  Pipe  Line  Company,  is  mingled,  so  that 
the  identical  oil  cannot  be  returned,  but  oil  of  like '  kind 
and  quality  is  delivered  from  the  general  stock  of  the  com- 
pany in  Indiana. 

The   oil     in   custodv    was    received  on  a  "run  ticket"; 
-amongst  the  conditions  of  the  contract   upon  which  it   was 
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thus  received  is:  ''That  the  oil  is  received  into  the  general 
stock  of  the  Bockeje  Pipe  Line  Company,  '^Lima  Division, 
subject  to  certain  transportation  and  storage  charges;  and 
that  the  point  of  delivery  by  the  company  shall  be  at  the 
option  of  the  company,  within  the  Lima  Division.  That 
the  company  shall  not  be  liable  for  loss  resulting  from  un- 
avoidable causes;  and  that  all  losses  from  such  causes  shall 
be  charged  pro  rata  upon  all  petroleum  in  its  custody,  Lima 
Division,  at  the  time  of  loss,  and  the  quantity  represented 
by  the  Run  Ticket  shall  be  reduced  by  its  proportion  of  loss." 

It  is  agreed  that  the  company  had  a  right  to  deliver  the 
oil  in  controversy  at  any  of  its  delivery  stations  in  Indiana. 
It  is  further  conceded  as  a  fact,  that  when  oil  is  sold  by  a 
person  who  has  oil  stored,  it  is  transferred  upon  the  books 
of  the  company,  Lima  Division,  at  Lima;  that  there  is  con- 
stant market  for  Indiana  and  other  oil  in  the  company^s 
custody,  and  that  all  oil  sold  is  at  once  transferred  to  the 
credit  of  the  purchaser  upon  presentation  of  the  purchase 
order,  at  any  of  its  offices,  and  report  of  that  fact  by  the 
company's  agent  to  the  Lima  office. 

The  owner  of  oil, or  the  purchaser,  can  secure  the  delivery 
of  the  actual  oil  belonging  to  him,  upon  demand  and  pay- 
ment of  charges,  and  such  deliveries  are  being  constantly 
made. 

The  sheriff  did  not  seize  the  oil  in  controversy ;  the  at- 
tachment  was  served  in  no  other  way  than  by  leaving  a 
copy  of  the  attachment  with  the  agent  of  the  company  at 
Lima,  Ohio,  and  informing  him  of  the  contents  thereof. 

A  copy  of  the  sheriff's  return  is  embodied  in  the  agreed 
statement  of  facts  which,  aside  from  other  considerations, 
as  far  as  form  and  manner  is  concerned,  would  indicate  a 
proper  service. 

In  a  case  pending  in  the  Circuit  Court  of  Huntington 
county,  Indiana,after  January  1,1897,  that  court, which  Ib  a 
court  of  competent   jurisdiction,  appointed    a   receiver   for 
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Miller,  Talmage  &  Bassell,  and  directed  the  plaintiff  in 
error  to  deliver  the  oil  in  controversy  to  Haid  receiver. 

The  company  has  a  lien  on  this  oil  for  transportation  and 
storage  charges.  Since  the  order  and  judgment  recovered 
by  Fee  against  Miller,  Talmage  &  Russell,  the  plaintiff, 
through  the  sheriff  of  this  county,  had  made  demand  upon 
the  company  for  the  oil  in  controversy,  which  has  been  re- 
fused and  the  oil  never  delivered.  These  are  the  agreed 
facts  presented  by  the  bill  of  exceptions,  and  upon  the  con- 
dition disclosed  by  them  the  plaintiff  in  error,  defendant 
below, asserts  that  it  was  in  no  wise  bound  to  obey  the  order 
of  the  common  pleas;  that  it  has  the  right  of  the  controversy, 
and  that  Fee  has  no  ground  of  recovery  in  this  action. 

In  the  common  pleas,  a  jury  being  waived,  the  case  was 
submitted  to  the  court;  the  result  was  a  finding  for  the 
plaintiff  below  against  the  defendant,  The  Pipe  Line  Com- 
pany. Defendant's  motion  for  a  new  trial  was  overruled, 
and  judgment  was  entered  upon  the  finding  of  the  court; 
and  to  reverse  that  proceeding  this  case  in  error  is  prosecut- 
ed. 

The  ground  assigned  in  the  motion  for  a  new  trial  is,  that 
the  judgment  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law. 

The  reason  for  reversal  assigned  in  the  petition  in  error 
is, that  the  court  erred  in  rendering  judgment  for  the  plain- 
tiff against  the  defendant,  and  erred  in  overruling  the 
motion  for  a  new  trial. 

A  verdict,  is  the  conclusion  of  a  jury,  upon  issues  of  fact 
submitted  to  the  jury  in  an  action. 

A  finding,  in  the  sense  used  in  this  case,  is  the  conclusion 
of  the  court,  upon  issues  of  fact  presented  to  the  court  in 
an  action.  In  each  case,  whether  a  verdict  or  a  finding,  it 
is  the  decision  of  what  the  facts  determine. 

A  judgment,  is  the  final  adjudication  of  the  rights  of  the 
parties  to  a  controversy.     A  judgment  is  what  the  law    de- 
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dares  shall  be  done;  it  is  the  award  based  upon  the  finding. 
It  is  the  act  of  the  court,  warranted  by  the  law, and  conclasive 
between  the  parties  to  the  sait,  because  it  is  founded  upon 
the  decision  of  what  the  facts  determine. 

In  order  to  review  a  case — as  the  one  at  bar — upon  the 
evidence,  the  objection  must  be  made  to  the  finding  of  the 
court,  that  it  is  not  supported  by  the  evidence;  that  the  de- 
cision of  the  court,  as  to  what  the  facts  determine,  is  not 
warranted  by  the  evidence. 

This  reason  for  a  new  trial,  must  be  assigned  in  the  mo- 
tion for  new  trial,  in  order  to  bring  the  evidence  in  the 
record  up  for  review  in  that  regard.  The  objection  in  this 
case  is,  that  the  judgment  la  not  sustained  by  sufficient  evi- 
dence. To  thus  attack  the  judgment  without  objecting  to 
the  finding  upon  which  it  is  based,  does  not  appear  to  be 
such  an  assignment  of  error  as  will  bring  the  evidence  in 
the  record  up  for  review  when  such  motion  is  overruled. 
See  17  Ohio  St.,  262;  384;  14  Ohio  St.,  272-276;  32  Ohio 
St.,  562. 

But  passing  this  point,  for  it  may  be,  and  probably  is, 
when  taking  into  account  the  learning  and  care  and  skill  of 
plaintiff's  counsel,  that  the  omission  to  make  objection  to 
the  finding  was  a  clerical  error. 

It  is  claimed  that  the  property  which  was  subject  of 
garnishment,  not  being  in  the  strict  sense  a  credit;  and  the 
identical  oil  in  controversy  never  having  been  seized  by 
the  officer,  and  never  having  been  in  this  state,  but  always 
having  been  in  the  state  of  Indiana,  renders  it  impossible 
that  jurisdiction  by  the  proceedings  in  attachment  and 
garnishment  can  be  acquired  here;  and  hence,  that  recovery 
can  not  be  had.  That  the  proceedings  being  in  rem,  the 
jurisdiction  is  governed  by  the  situs  of  the  property. 

In  most  instances  this  is  true;  the  situs  of  personal  prop- 
erty is,  for  most  purposes,  the  domicile  of  the  owner,  because 
it  is  deemed  to  be  attached  to  his  person.   But,say  the  courts, 
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ihe  law  for  attaching  property  of  noD-resideDts,  necessarily 
assames  that  the  property  has  a  situs  distinct  from  the 
owner's  domicile.  Wherever  the  owner  may  maintain  a  suit 
to  recover  the  property,  if  the  grounds  exist,  the  property 
may  be  attached  as  his  property.  And  this  probably  would 
•determine  the  situs  of  the  property  in  controversy  in  this 
case. 

It  is  conceded  that  when  the  oil  of  Miller,  Talmage  & 
Russell,  went  into  the  possession  and  custody  of  the  Buck- 
eye Pipe  Line  Company,  it  lost  its  identity;  it  was  no 
longer  susceptible  of  separation  or  seizure;  it  became,  and 
was,  a  part  of  the  common  stock  of  oil  of  the  Buckeye  Pipe 
Line  Company,  Lima  Division. 

The  Indiana  oil,  and  Ohio  oil,  is  conceded  to  be  of  differ- 
ent quality;  yet  this  is  a  fiction  that  cuts  little  figure,  when 
faced  by  the  facts  that  the  oil  in  both  fields  was  of  the 
.same  market  value;  that  is  was  optional  with  the  company 
to  deliver  oil  represented  by  its  run  tickets,  either  in  Ohio 
•or  Indiana,  no  matter  in  which  field  produced;  and,  that 
the  Indiana  and  Ohio  oil,  Lima  Division,  was  taken  and 
considered,  and  made,  a  common  stock  of  oil,  out  of  which 
this  run  ticket,  or  any  run  ticket,  might  be  paid,  by  delivery 
of  the  quantity  of  oil  at  any  of  its  stations  of  the  Lima 
Division.  So  that  this  run  ticket,  represented  so  much  oil 
of  a  common  stock.  Miller,  Talmage  &  Russell  owned  by 
virtue  of  it,  so  many  parts  of  this  common  stock,  and  if 
any  of  the  common  stock  was  destroyed,  they  lost  their 
proportion  of  the  common  stock  thus  destroyed.  This 
ownership  was  in  the  common  stock,  and  their  loss  was  in 
the  common  stock;  and  they,  and  other  owners  of  the  run 
tickets  of  this  company,  owned  all  the  oil  of  this  common 
stock.  None  of  them  owned  any  particular  oil,  either  in 
Indiana  or  Ohio;  they  owned  it  together,  all  of  it,    both  in 
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Indiana  and  Ohio,  their  interests    being  defined    by    their 
run  tickets. 

The  liability  and  rights  of  this  garnishee  to  this  attach- 
ing creditor,  is  measured  by  its  liability  to  Miller,  Talmage 
&  Rassell.  It  claims,  and  has  the  option,  apon  demand, 
to  deliver  the  oil  represented  by  this  run  ticket,  at  any  of 
its  stations  in  the  Lima  Division,  as  it  may  determine.  But 
with  its  common  stock  as  well  in  Allen  county,  Ohio,  as  in 
Huntington  county,  Indiana,  it  makes  flat  refusal  to  deliver 
at  all. 

Suppose  that  upon  demand,  made  by  Miller,  Talmage  & 
Russell,  in  the  absence  of  that  proceeding  in  garnishment^ 
it  refused  to  deliver  the  oil  represented  by  this  run  ticket 
to  Miller,  Talmage  &  Russell;  could  it  be  successfully  de- 
nied that  Miller,  Talmage  &  Russell  would  have  a  right  to 
recover,  against  the  company,  in  Allen  county,  Ohio,  their 
interest  in  their  common  stock?  We  think  not.  After  hav> 
ing  refused  altogether,  could  the  fact  that  the  company  had 
an  option  as  to  where  it  would  deliver,  justify  a  refusal  ta 
deliver  at  all?  And  still  refusing,  would  the  court  consider 
its  option  as  any  longer  a  right  that  it  might  exercise  un- 
der its  contract?     We  think  not. 

Under  the  facts  as  agreed,  we  conclude,  that  the  proceed- 
ings in  attachment  and  garnishment,  clothed  Fee  with  the 
rights  that  could  have  been  exercised  by  Miller,  Talmage  & 
Russell.  And  a  refusal  to  deliver  the  oil  at  all  from  this 
common  stock,  upon  demand  of  the  sheriff,  under  the  order 
of  the  court,  was  a  waiver  of  the  company's  right  to  exer- 
cise its  option  as  to  the  place  of  delivery;  and  the  property 
being  part  of  a  common  stock,  the  situs  of  which  was  a& 
well  in  Allen  county,  Ohio,  as  in  Huntington  county,  In- 
diana, we  are  of  the  opinion  that  the  action  was  properly 
brought, and  jurisdiction  properly  acquired  here. 

It  is  conceded  that  the  attachment  in  tbis  state  iasued, 
and  the  proceedings  in   garnishment  were  had,  before    the* 
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appointment  of  the  receiver  for  Miller,  Talmage  &  Bassell, 
by  the  Circuit  Court  of  Huntington  county,  Indiana,  and 
before  that  court  took  cognizance  of  the  matter.  That  being 
the  case,  the  jurisdiction  of  a  court  of  this  state,  competent 
to  deal  with  the  controversy,  having  been  first  acquired  over 
the  property  in  dispute,  such  jurisdiction  is  exclusive.  And 
the  order  of  the  Circuit  Court  of  Huntington  county,  In- 
diana^ upon  plaintiff  in  error,  to  turn  the  oil  in  controversy 
over  to  the  receiver  of  that  court,  is  no  protection  to  plain- 
tiff in  error. 

Finding,  therefore,  no  error  on  the  face  of  the  record  to 
the  prejudice  of  the  plaintiff  in  error,  the  judgment  of  the 
common  pleas  is  affirmed,  with  costs,  and  the  case  is  re* 
manded  for  execution. 

■# 

James  O.  Troup^  for  Plaintiff  in  Error. 

William  H,  Cunningham^  for  Defendant  in  Error. 


(T^ird  Cipcuit— Allen  Co.,  O.,    Circuit    Court— April    Term,  1898.) 

Before  Day,  Price  and  Norris,  JJ. 
J.  A.  RTGLEY    v.  WILLIAM  WATTS. 


Promissory  note  payable  on  demand^Maturity— 
A  promissory  Dote, payable  ''on  demand  after  date,"  is  not  an  instru- 
ment to  pay  money  on  time;  but  is  a  promise  to    pay    which  be- 
comes mature  at  its  execution  and  due  at  its  date. 

■ 

Sarne — Commencing  suit  equivalent  to  demand — 
When  a  promissory  note, "  payable  on  demand  after  date",  is  delivered, 
the  payee  may  at  once   put  it    in    action  ;  the  commencement  of 
the  suit  is  suflScient  demand. 

Same — Fixing  plaice  of  payment — 
Words  in  a  promissory  note,  purporting  to  fix  the    place  of  presenta- 
tion and  demand,  as  between  the  payee  and  the  maker,  do  not  of 
themselves    imply  their    performance   necessary    to    charge   the 
maker. 


Error  to  the  Court  of  Common  Pleas  of  Allen  county. 
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NOBBIS,  J. 

This  case  comes  into  this  court  upon  petition  in  error. 
On  the  17tb  of  January,  1898,  the  defendant  in  error, 
William  Watts,  executed  to  the  plaintiff  in  error,  bis 
promissory  note  of  that  date,  with  a  warrant  of  attorney  in 
usual  form  attached.  The  promissory  note  reads,  ''On  de- 
mand after  date,  we,  or  either  of  us  promise  to  pay,^'  etc. 
The  subject  for  controversy  is  found  in  the  words  ''On  de- 
mand after  date''.  The  note  fixed  the  place  of  its  payment 
"at  the  store  of  William  Watts,"  in  this  county. 

Upon  the  delivery  of  this  note,  and  on  the  day  of  its  date, 
by  virtue  of  the  warrant  of  attorney  to  confess  judgment, 
the  plaintiff  proceded  in  the  court  of  common  pleas  of  this 
county,  to  reduce  the  note  to  judgment.  At  the  same  term 
of  the  court,  upon  motion  of  the  defendant,  the  judgment  so 
given  on  the  note,  was  vacated  and  set  aside;  the  execution 
which  bad  issued  upon  the  judgment,  was  ordered  by  the 
court  to  be  returned,  and  all  property  held  by  levy  there- 
under, was  ordered  released. 

The  essential  objection  to  the  judgment  is,  that  it  was 
taken  before  the  note  had  by  its  terms  become  due.  The 
proceedings  of  the  court  vacating  and  setting  aside  this 
judgment,  are  sought  to  be  reversed. 

The  errors  assigned  are:  Erjor  in  sustaining  defendant's 
motion  to  vacate  and  set  aside  the  judgment.  Error  in 
ordering  the  sheriff  to  return  his  execution,  and  error  in 
ordering  the  release  and  surrender  of  the  property  held  in 
levy  under  said  writ. 

This  case  depends  upon  how  the  words  "on  demand  after 
date"  are  to  be  construed,  and  what  meaning  they  import 
when  used  in  a  promise  to  pay. 

When  a  contract  is  worded  "to  pay  on  demand'\  the 
courts  construe  the  instrument  to  be  due  upon  delivery.  It 
is  due  at  its  date;  it  commences  to  draw  interest  at  its  date. 


VOL.  XV.  CIRCUIT  COURTS  OP  OHIO.  64V 


Rigley  v.  Watte. 


and  the  statute  of  limitation  commeQces  to  ran  against  it  at 
its  date. 

A  promissory  note,  payable  ''on  demand  after  date'\  has 

been  held,  not  an  instrument  to  pay  money  on  time,  but  to 
be  a  written  promise  due  at  its  date;  and  interest  ccmmences 
to  ran,  and  the  statute  of  limitation  commences  to  run  at 
its  date.  And  it  is  held  that  in  reckoning  the  interest,  or 
the  running  of  the  statute,  the  day  of  its  date  is  to  included. 

That  this  is  the  law,  there  can  be  no  doubt;  and  perhaps 
hidden  somewhere  in  the  mind  of  the  jurist,  is  a  reason  for 
it,  which  in  my  researches  I  have  not  yet  been  able  to  find. 
I  have  promised  myself  that  sometime,  when  dockets  were 
lighter,  to  either  discover,  or  try  to  forge  out  a  tangible 
leason  which  would  brush  away,  at  least  to  my  own  satis- 
faction, the  fiction  upon  which  this  construction  seems  to 
rest.  Sufficient  is  it  however  to  say,  that  a  note  payable 
''on  demand  after  date'\  is  due  at  its  date;  it  is  mature 
when  it  is  executed;  interest  runs  on  it,  and  the  statute  of 
limitation  begins  to  run  against  it,  before  the  ink  is  dry. 
Such  appears  to  be  one  of  the  rules  of  the  law  merchant 
affirmed  by  the  construction  of  the  courts. 

The  commencement  of  a  suit  is  sufficient  demand,  and 
when  a  promissory  note  payable  "on  demand  after  date''  is 
delivered,  the  payee  may  at  once  place  it  in  action,  which 
action  shall  be  his  demand. 

Something  is  claimed,  because  the  note  reads,  "promise 
to  pay  at  my  store",  and  that  these  words  fix  the  place  of 
presentation  and  demand.  These  words  are  not  construed 
to  be  restrictive,  as  between  the  payee  and  the  maker  of  a 
note,  and  as  between  the  payee  and  the  maker,  do  not  of 
themselves  imply  their  performance  necessary  to  charge  the 
maker;  so  as  between  the  payee  and  the  maker,  these  words 
are  no  more  than  so  much  blank  space. 

The  authorities,  which  warrant  this  opinion,  may  be 
found  in  17  Ohio,  9;  9  Ohio   St.,  517;  35  Ohio   St.,  343; 
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132  Mass.,  338;  146  Mass.,  118,  (also  to  be  found  in  N.  E. 
B.,  87);  22  Pacific  Reporter,  876  (California  case);  88  N. 
Y.,  343;  3  Randolph  Commercial  Paper,  1040;  2  Daniels 
on  Negotiable  Instruments,  89,  110,  which  are  furnished 
to  the  court  in  counsels  briefs. 

As  the  case  addresses  itself  to  us,  vacating  and  setting 
aside  the  judgment,  and  releasing  the  levy  was  error.  The 
proceedings  of  the  court  below  in  setting  aside  the  judg- 
ment, will  therefore  be  reversed  at  the  costs  of  the  defend- 
ant in  error;  and  the  motion  to  vacate  and  set  aside  the 
judgment  is  overruled;  and  the  case  is  remanded  to  the 
court  of  common  pleas  for  execution 

Homer  P.  Sewell,  and  Cable  &  Parmenter,  for  Plaintiff 
in  Error. 

D.  C.  Henderson,  for  Defendant  in  Error. 


(Sixth  Circuit— Lucas    Co.,  O.,    Circuit  Court— Jan \  Term,  1898.) 

Before  King,  Haynes  and   Parker,  JJ. 

NOAH.  WHITNEY,  ASSIGNEE,  et  al.  v.    JEROME    GILL,  AR- 
rnUR  H.  HULL,  and    ISABEL  M.  BARBER. 

Mechanic' 8  lien  law  of  1S94— Being  unconstitutional,    former  law 
remains  in  force — 

The  act  of  April  13,  1894,  (91  O.  L..  1.35),  to  amend    the  mechanics' 

lien  law,  heing  unconstitutional  and   void,  was   not  effective  to 

repeal  the  law  in  force  at  the  time  of  its  passage. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Parker,  J. 

The  action  below  was  brought  by  the  defendant  in  error, 
Jerome  Gill,  against  the  defendants  in  error  Arthur  Hall 
and  Isabel  M.  Barber.  Afterward  Hull  made  a  general  as- 
signment for  the  benefit  of  bis  creditors  to  Noah  A.  Whitney, 
who  defended  on  behalf  of  the  creditors  of  Hull,  and  who 
now  on  the  same  behalf  prosecutes  error  in  this  court. 
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The  claim  sued  on  was  for  work  performed  by  Gill  under 
a  contract  with  Hall»  the  principal  contractor  in  rapairing 
and  reconstructing  a  certain  building  for  Isabel  M.  Barber, 
the  owner  thereof,  and  of  the  lot  on  which  the  same  was 
situated.  The  amount  of  the  claim  as  asserted  in  the 
petition,  was  S243. 80  and  interest.  The  petition  alleses 
that  Isabel  M.  Barber  had  in  her  hands  an  amount  of  money 
fluflScient  to  satisfy  this  claim,  which  money  was  due  from 
her  to  the  principal  contractor,  Hull,  under  her  contract, 
and  the  performance  by  Gill  of  all  things  required  to  per- 
fect a  lien  against  the  premises  as  provided  by  the  act  to 
amend  the  Mechanics'  Lien  Law  passed  April  13,  1894  (91 
O.  L.,135),  or  to  perfect  his  right  to  have  this  fund  applied 
to  the  payment  of  his  claim,  as  provided  by  said  law  before 
the  amendatory  act  of  April  13,  1894  was  passed. 

An  answer  by  Hull,  which  appears  to  have  been  adopted 
by  his  assignee  and  upon  which  the  case  was  tried,  presents 
an  issue  which  is  joined  by  reply,  as  to  the  amount  due  to 
Gill,  admitting  only  $5.81  of  the  claim;  but  it  does  not 
controvert  the  facts  as  to  the  steps  taken  by  Gill  to  perfect 
his  lien  on  the  premises  or  his  right  to  the  money  in  the 
hands  of  Isabel  M.  Barber  and  due  to  Hull  under  his  con- 
tract. However,  the  question  as  to  Gill's  right,  either  to 
enforce  the  alleged  lien  upon  the  premises,  or  to  recover 
these  funds  in  the  hands  of  Isabel  M.  Barber,  necessarily 
arose  upon  the  hearing  of  the    case. 

A  jury  was  empaneled  to  determine  the  issues  as  to  the 
amount  due  to  Gill  from  Hull,  and  it  returned  a  verdict  in 
favor  of  the  former  and  against  the  latter,  for  $211.81. 

Afterward,  as  to  all  matters  and  issues  not  determined 
by  the  verdict  of  the  jury,  the  case  was,  by  agreement,  sub- 
mitted to  the  court  upon  an  agreed  statement  of  facts,  and 
the  court  adjudged  that  these  funds  in  the  hands  of  Isabel 
M.  Barber  should  be  paid  into  court  and  applied  to  the 
payment:    first,  of  the  costs;  second,    to   the  discharge    of 
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Gill's  claim;  and, third,  any  balance  to  Whitney  asasflignee 
for  Hnll. 

It  is  ou  accoant  of  this  judgment  that  Whitney,  as  as- 
signee, prosecutes  error  here. 

The  agreed  statement  of  facts  upon  which  the  court  found 
for  Gill  and  gave  judgment  in  his  favor,  was  incorporated 
into  a  bill  of  exceptions,  which  is  a  part  of  the  record  sub- 
mitted to  us,  and  is  in  the  words  and  figures  following: 
(omitting  the  introductory  cJause): 

**It  is  stipulated  by  and  between  the  plaintiff,  Jerome 
Gill,  and  the  defendant,  Noah  A.  Whitney,  assignee,  that 
the  facts  being  upon  the  issues  between  them  are  as  follows, 
to- wit: 

''1.  Arthur  H.  Hull  entered  into  a  contract  with  the  de- 
fendant Isabel  M.  Barber,  for  the  reconstruction  of  her 
building  known  as  Nos.  217  and  219  Summit  street,  in  the 
city  of  Toledo,  Ohio. 

^'2.  That  the  said  Hull  duly  performed  said  contract, and 
that  there  was,  on  March  3d,  1896,  and  is  now  due  and 
owing  upon  said  contract  from  the  said  Isabel  M.  Barber 
the  full  sum  of  $243.80,  which  is  retained  in  her  hands 
awaiting  the  orders  of  the  court  as  to  who  is  entitled  to  re- 
ceive the  same. 

''3.  That  the  plaintiff,  Jerome  Gill,  was  employed  as  a 
sub-contractor  by  the  said  Arthur  H.  Hull  to  perform  cer- 
tain work  and  labor  in  connection  with  the  said  re-construs- 
tion  of  the  said  building,  and  for  which  he  has  obtained 
judgment  in  this  action  against  the  said  Hull  in  the  sum 
of  $ and  costs  herein,  taxed  at   $ . 

**4.  That  on  the  3d  day  of  March,  1896,  after  the  enter- 
ing into  said  contract  between  said  Gill  and  said  Hnll  and 
the  performance  of  the  said  labor,  the  plaintiff  filed  with 
the  recorder  of  Lucas  county,  Ohio,  an  affidavit  oontaining 
an  itemized  statement  of  his  account  and  the  value  of  the 
same  with  all  credits  thereon,  together  with  a  statement  of 
the  contract  under  which  the  same  was  performed,  and  the 
time  when  the  same  was  performed,  when  the  amount  there- 
of should  have  been  paid,  and  a  description  of  the  premises 
upon  which  the  buildings  were  situated,  which  affidavit  was 
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recorded  in  the  Record  of  Liens  of  said  county.  A  full  and 
true  copy  of  said  affidavit, certified  as  such,  was  on  the  8d  day 
of  March,  1896,  delivered  personally  to  the  said  Isabel  M. 
Barber, and  all  formal  steps  required  by  the  mechanics'  lien 
laws  pertaining  to  sub-contractors  prior  to  the  amendments 
of  April  13tb,  1894,  were  duly  performed  by  said  Gill  in 
connection  with  his  said  claim. 

'*5.  The  defendant  Noah  A.  Whitney,  assignee,  was, 
on  the  4th  day  of  December,  1896,  duly  appointed  and* 
qualified  by  the  probate  court  of  Lucas  county,  Ohio,  as- 
signee for  the  benefit  of  the  creditors  of  Arthur  H.  Hull, 
and  among  the  assets  assigned  to  him  by  the  said  Arthur 
H.  Hull  is  the  right  to  receive  from  the  said  Isabel  M. 
Barber  any  interest  said  Hull  may  have  in  the  proceeds  of 
the  contract  between  the  said  Hull  and  the  said  Isabel  M. 
Barber. ' ' 

Now,  this  action  was  begun  before  the  case  of  Palmer  & 
Crawford  v.  Tingle,  and  Young  v.  The  Lion  Hardware 
Company,  55  Ohio  St.,  423,  had  been  decided  by  the  su- 
preme court.  After  the  decision  in  those  cases  that  the  act 
of  April  13,  1894  (91  O.  L.,  135),  in  so  far  as  it  gives  a 
lien  on  the  property  of  the  owner  to  sub-contractors  and 
laborers  and  certain  others,  is  unconstitutional  and  void, 
Giirs  claim  of  a  lien  upon  the  property  could  not  be  main- 
tained; but  it  is  insisted  on  his  behalf  that  his  right  to  look 
to  the  fund  as  provided  by  the  mechanic's  lien  law  before 
the  amendatory  statute  was  passed,  is  restored  to  him^  or, 
more  accurately,  has  never  been  taken  away  or  suspended; 
that  the  attempt  to  amend  and  provide  a  substitute  having 
failed,  and  it  being  apparent  that  the  legislature  would  not 
have  repealed  the  statute  giving  laborers  and  materialmen  a 
right  to  pursue  and  secure  funds  of  the  head  contractor  in 
the  hands  of  the  owner,  except  in  the  carrying  out  and  as  a 
part  of  their  purpose  to  provide  a  substitute  therefor,  the 
part  of  the  act  which  provides  for  the  repeal  of  the  old  law 
falls  with  the  rest;  that  all  parts  are  alike  abortive  and 
nugatory. 
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This  is  the  real  question  here,  in  so  far  as  the  mechanics' 
lien  law  is  involved.  In  support  of  this  contention  we  are 
cited  to  a  great  many  decisions  of  courts  of  last  resort  in 
other  states  and  to  some  text-books,  and  these  authorities 
amply  support  the  proposition  that  where  an  act  repealing 
another  act  and  providing  a  substitute  therefor  is  itself  in- 
valid, the  repealing  clause  must  also  be  held  inoperative, 
unless  it  shall  appear  that  the  legislature  would  have  passed 
the  repealing  clause  even  if  it  had  not  provided  a  substitute 
for  the  act  repealed.  | 

The  following  are  some  of  the  authorities  cited  upon  this 
point: 

Sutherland  on  Statutory  Interpretation,  sees.  175-176; 
State  ex  rel.  v.  Smith,  48  Ohio  St.,  211;  Times  v.  State, 
29    Ala.,  165;  State    v.  LaOross,  11    Wis.,   51;  Stevenson  j 

V.  Ky.  Co.,  6  Wis.,  605;  Child   v.   Shemar.   18    la.,  261;  \ 

People  V  Tiiphain  (N.  Y.),  3  Parker,  241;  Endlich  on 
Interpretation  of  Statutes,  sec.  192;  State  v.  Blend,  121 
Ind.,  514;  Devoy  v.  Mayor,  36  N.  Y.,  449,  457;  State  v. 
Halleck,  14  Nev.,  202;  State  v.  Commissioners,  38  N.  J. 
iL.,  320-322. 

Also  the  opinion  of  Judge  Hollister,  of  Hamilton  county, 
Ohio,  Common  Pleas  Court,  in  the  case  of  Gorman,  assignee 
v.  Bepler  et  al., reported  in  4  Ohio  Nisi  Prius  Reports, 241, 
-where  the  precise  question  was  under  consideration  by  that 
learned  judge,  who  resolved  it  in  favor  of  the  proposition 
that  the  repealing  provisions  failed  with  the  other  pro- 
visions  of  the  act.  In  this  opinion  other  authorities  are 
cited  as  supporting  this  conclusion. 

Another  case  which  we  have  examined  is  that  of  The 
Sprey  Lumber  Company  v.  The  Sault  St.  Marie  Savings 
Bank,  77  Mich.,  199.  In  that  case  the  statute  under  con- 
sideration was  almost  identical  in  its  main  features  with  the 
statute  which  we  are  here  considering,  and  it  was  held  that, 
ihe  principal  provisions  of  the  statute  failing,  because  of 
^heir  unconstitutionality,  resulted    in  the   repealing   clause 
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-also  failing,  bo  that    the    old   statate    remained  in    force. 

On  behalf  of  plaintiff  in  error  it  is  conceded  that  the 
general  proposition  above  stated  is  established  by  the  au- 
thorities, bat  it  is  contended  that  it  is  inapplicable  here,  be- 
cause it  is  said  that  besides  providing  different  liabilities 
for  the  owner,  and  diffr^rent  remedies  for  the  material  man 
and  laborer  who  served  or  furnished  to  a  head  contractor 
and  not  to  the  owner,  this  act  of  April  18tb,  1894,  substan- 
tially alters  the  old  law  in  other  respects,  and  that  the 
features  which  are  held  to  be  unconstitutional  and  void  by 
the  supreme  court  are  not  the  main  features  of  the  act. 
That  the  parts  and  provisions  held  unconstitutional  are  in- 
dependent of  and  separable  from  these  other  important  pro- 
visions which  are  not  obnoxious  to  the  constitution,  and 
that,  therefore,  such  other  provisions  may  be  and  are  in  all 
respects  valid  and  in  full  force. 

If  these  premises  are  correct,  then  there  would  seem  to 
be  an  unsuperable  difficulty  in  the  way  of  giving  effect  to 
the  doctrine  above  set  forth  as  to  the  repealing  provision. 
Because  of  the  provision  of  sec.  16,  art.  2,  of  the  consti- 
tution of  Ohio  that  ''No  law  shall  be  revived,  or  amended, 
unless  the  new  act  contain  the  entire  act  revived,  or  the 
section  or  sections  amended;  and  the  section  or  sections,  so 
amended,  shall  be  repealed'',  it  is  not  possible  to  give  a 
partial  or  qualified  effect  to  this  doctrine,  whereby  a  part  of 
-a  section  or  sections  repealed  may  be  regarded  as  in  force, 
and  a  part  of  the  same  section  or  sections,  as  amended, may 
-also  be  regarded  as  in  force.  In  other  words,  parts  of  a 
given  section  as  amended  may  not  be  eliminated  because  un- 
constitutional and  the  remainder  allowed  to  stand, and  at  the 
same  time  provisions  in  the  same  section  before  its  amend- 
ment and  not  in  the  amended  section  be  given  effect.  Either 
ihe  amended  section, and  that  alone,  or  the  unamended  sec- 
tion and  that  alone  must  stand.  And  it  is  said  that  because 
this  is  so,  and  because    there  are  important  new    provisions 
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in  the  amended  section  that  need  not  necessarily  fail  be- 
canse  of  certain  abortive  provisions  therein,  we  are  not  aa- 
tborized  to  bold  tbe  whole  invalid,  and  therefore  cannot 
give  effect  to  a  doctrine  that  would  recognize  the  old  law  as 
in  force.  What  cannot  be  done  by  express  legislative  ac- 
tion  may  not  be  accomplished  by  judicial  construction. 

But  after  a   careful  examination   of   the  statutes  on    the 
subject  of  mechanics'  liens,  we  do  not  discover  any  material 
or  important  changes  made  by  the  act  of   April    13,    1894, 
except  in  the  provisions   and    features  held    to  be  invalid. 
By  theaddition  of  the  words  ''contractor  or  sub- con  tractor" 
in  sec.  3184,  the  omission  of  the  word  "'owner''  from  sees. 
3194  and  3195,  the  dropping  out  of  sees.  3196,  3198,  3199, 
3201,  3202,  3203  and  3204,  and  certain  other  slight  chang- 
es  of  phraseology,  and  sections  supplemental  to  sec.    3185, 
the  law  was  made  to  provide  that  a  lien    might  be  taken  by 
a  laborer,  material  man,  or  subcontractor  upon    the  struc- 
ture or  premises,  though  the  material  or  labor   might    have 
been  furnished  to  a  contractor  and  not  to   tho   owner,    and 
the  owner  might  have  paid  the  person  with    whom    he  con- 
tracted in  full,  in  good  faith,  and  without  any  knowledge  of 
the  claims  of  such  material  men  or  laborers — whereas,  before 
the  amendment   of  April  18th,  1894,    such    material   men 
could  only  proceed  by  a  method  similar  in  effect  to  the  pro- 
cess of  garnishment  to  reach  the  funds  of  the   contractor  in 
the  hands  of  the  owner;  and  by  the  amendment  and   repeat 
the  privilege  is  taken  away  from  them. 

I  repeat,  we  have  been  unable  to  discover  any  other  sub- 
stantial change  in  the  law  accomplished  by  the  amendment, 
and  after  careful  consideration  of  the  matter,  we  adopt  the 
view  of  the  court  below,  holding  that  the  law  as  it  stood  be- 
fore was  not  affected  by  the  act  of  April  13,  1894,  and  that 
the  court  did  not  err  in  holding  that  Gill  had  perfected  hie 
right  to  have  this  fund  applied  upon  his  claim. 

When  we  come  to  consider  the  long-established  policy  of 
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the  legislature  with  respect  to  the  claims  of  laborers  and 
material  men,  evidenced  by  the  mechanics^  lien  law  and 
other  statates,  we  cannot  bring  oarselves  to  think  that  the 
legislature  would  have  contemplated  depriving  the  material 
men  and  laborers  employed  by  contractors  of  all  right  or 
opportunity  to  secure  and  obtain  satisfaction  of  their  claims; 
a  result  which  must  follow  if  neither  the  new  nor  the  old 
law  as  to  such  persons  is  in  force. 

'  We  also  find  ground  for  affirming  this  judgment  in  sec. 
6355,of  the  Revised  Statutes.  This  has  not  been  discussed 
to  us  by  counsel;  but  after  a  careful  consideration  of  the 
terms  of  this  section,  we  think  it  applies  to  the  case  in 
hand.  This  is  a  part  of  the  statute  on  the  subject  of  insol- 
vent debtors: 

''All  taxes  of  every  description  assessed  against  the  as- 
signor upon  any  personal  property  held  by  him  before  his 
assignment,  shall  be  paid  by  the  assignee  or  trustee  out  of 
the  proceeds  of  the  property  assigned  in  preference  to  any 
other  claims  against  the  assignor;  and  every  person  who 
shall  have  performed  any  labor  as  an  operative  in  the  service 
of  the  assignor,  shall  be  entitled  to  receive  out  of  the  trust 
funds,  before  the  payment  of  tbe  other  creditors,  the  full 
amount  of  the  wages  due  to  such  person  for  such  labor  per- 
formed within  twelve  months  preceding  the  assignment,  not 
exceeding  three  hundred  dollars." 

By  the  agreed  statement  of  facts  it  apears  to  us  that  this 
claim  is  for  labor — labor,  as  we  find  it,  performed  by  an 
operative  in  the  service  of  this  creditor.  It  was  performed 
within  twelve  months  of  the  time  the  claim  was  ascertained, 
and  at  the  time  the  assignment  was  made.  The  asssignee 
was  appointed  December  4,1896,  and  all  of  the  work  appears 
to  have  been  performed  after  December  26,  1895,  and  the 
claim  does  not  exceed  $300 — it  was  $243. 80.  The  assignee 
does  not  bring  forward  or  assert  any  other  labor  claims  that 
would  have  a  right  to  participate  in  the  distribution  of  this 
fund,  nor  does  any  one  else  seek  to  intervene  in  sach  claim, 
and  therefore,  we  conclude  that   the   court  was   right   and 
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correct  under  this  secction  of  tbe  statute  in  awarding^ 
sufficient  of  this  fand  to  the  defendant  in  error,  Gill,  to- 
satisfy  bis  claim,  and  tbe  judgment  of  tbe  court  below  will 
therefore  be  affirmed. 

Hurd,  Brumback  &  Thatcher,  for  Plainti£F  in  Error. 

W,  H.  A.  Read,  for  Defendants  in  Error. 


(Sixth  Circuit— Lucas  Co.,  O.,  Circuit   Court — Jan'j.  lerm,  1896.) 

Before  King,  Haynea  and  Parker,  JJ. 
DANIEL  W.  TOMBOW  v.  RICHARD  H.    HASKTNS. 


Exemption — What  will  amount  to  selection  under  the  statute — 
The  selection  of  property  required  to  be  made  by  a  debtor  who  claima 
it  exempt  in  lieu  of  a  homestead  under    sec.  6441,  is    suflSciently 
indicated  in  case  money  owing  him  is  held  by  garnishee  process, 
by  his  making  a  motion  to  the  court  to  discharge  the  same. 


Error  to  tbe  Court  of  Common  Pleas  of  Lucas  county. 

King,  J. 

Tbis  is  an  action  to  reverse  the  judgment  of  the  common 
pleas  affirming  a  judgment  of  a  justice  of  the  peace.  Suit 
was  brought  by  Tombow  against  Haskins  before  a  justice  of 
tbe  peace,  to  recover  upon  an  account  of  S19.76.  Tber& 
was  also  appended  to  tbe  bill  of  particulars  an  affidavit  of 
attachment,  alleging  that  defendant  was  a  non-resident  of 
Lucas  county,  and  attachment  process  was  issued  and  a 
notice  of  garnishment  was  served  upon  Tbe  Lloyd  Lumber 
Company,  garnishees.  Thd  garnishees  appeared  in  court 
and  answered  that  they  were  owing  to  the  defendant  $40,. 
and  thereupon  tbe  defendant  filed  a  motion  to  discbarge  tbe 
attachment  and  garnishee  process,  for  the  reasons:  '* First,, 
that  the  property  about  to  be  attached  and  money  garnisbeed 
is  exempt  from  execution  under  tbe  laws  of  the  state  of 
Ohio;  and,  second,  the  insufficiency  of  the  affidavit  of  at- 
tachment.'^     Tbe  justice  sustained  tbe  attachment,  but  the 
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common  pleas  reversed  it.  Now  the  plaintiff  below  seekfr 
to  have  the  judgmeDt  of  the  common  pleas  reversed, because 
it  is  claimed  that  the  coart  erred  in  holding  that  the  money 
in  question  was  exempt  from  execution.  It  is  said,  in  argu- 
ment, that  the  motion  to  discharge  was  supported  by 
aflSdavits  which  clearly  showed  that  defendant  was  the  head 
of  a  family — a  married  man,  living  with  his  wife,  and  sup- 
porting her — and,  as  a  conclusion  of  law,  that  the  property 
was  exempt  under  the  laws  of  the  state,  but  no  other  facts 
showing  whereby  it  was  exempt.  These  affidavits,  we  should 
say,  contained  the  further  statement  that  he  owned  no 
homestead,  either  he  or  his  wife,  or  real  estate.  The  prin- 
cipal contention  made  here  by  the  plaintiff  in  error  is,  that 
there  was  no  selection  made  by  defendant  below,  as  required 
by  the  statute,  sec.  5441,  which  provides: 

« 

^'Husband  and  wife  living  together,  a  widower  living 
with  an  unmarried  daughter  or  minor  son,  every  widow  and 
every  unmarried  female  having  in  good  faith  the  care, 
maintenance  and  custody  of  any  minor  child  or  children  of 
a  deceased  relative,  residents  of  Ohio,  and  not  the  owner  of 
a  homestead,  may  in  lieu  thereof,  hold  exempt  from  levy 
and  sale,  real  and  personal  property  to  be  selected  by  such 
person,  his  agent  or  attorney,  at  any  time  before  sale,  not 
exceeding  five  hundred  dollars  in  value,  in  addition  to  the 
amount  of  chattel  property  otherwise  by  law  exempted." 

From  the  reading  of  that  it  would  seem  that  the  substance 
of  the  statute  applies  to  a  levy  that  is  so  made  upon  chattel* 
property,  and  therefore, that  it  was  necessary  for  the  defend- 
ant to  appear  and  select  property  enough  to  make  up  five 
hundred  dollars  in  value,  and  make  a  demand  upon  the 
officer.  But  in  the  case  before  us  there  was  a  garnishee^? 
process  served  by  the  officer — and  of  course  in  the  absence 
of  defendant — and  the  person  garnisheed,  simply  came  into 
court  by  virtue  of  the  provisions  of  law  and  answered  as  to 
the  amount  of  money  in  his  possession  owing  to  defendant, 
and  paid  the'money  over  to  the  justice  of   the   peace.     No 
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opportanity,  therefore,  could  have  been  afforded  to  the  de- 
fendaDt  to  appear  before  the  oflScer  and  demand  that  this 
property  be  set  off  to  him;  the  only  person  he  coald  appear 
before  was  the  justice  of  the  peace,  and  we  think  he  did  that 
when  he  filed  this  motion  to  discharge  the  attachment,  up- 
on the  ground  that  this  money  in  question  was  exempt  under 
this  provision  of  the  statute,  he  being  the  head  of  a  family 
and  not  the  owner  of  a  homestead. 

These  statutes  have  been  liberally  construed  by  the  courts, 
to  effect  the  objects  and  purposes  of  them.  It  is  certain 
iihat  this  application  must  be  made  to  the  justice  of  the 
peace,  and  it  would  hardly  do  to  hold  that  it  was  not  made 
in  proper  form  in  this  case — coming  in  the  form  of  a  motion. 
Jt  seems  to  be  direct, and  it  specifies  exactly  why  the  attach- 
ment should  be  released  from  this  mon^y:  because,  as  the 
motion  states,  it  was  exempt  from  execution  under  the  stat- 
utes of  the  state  of  Ohio;  and,  if  exempt  at  all,  it  is  con- 
ceded that  it  must  be  exempt  under  this  particular   statute. 

We  think,  therefore,  that  the  court  of  common  pleas  did 
not  err  in  the  reversal  of  the  judgment  of  the  justice  of  the 
peace,  and  its  judgment  will  be  affirmed. 

Another  question  was  made  in  the  case  by  the  plaintiff  in 
error,  and  that  is,  that  this  judgment  of  the  court  of  com- 
mon pleas  is  erroneous  because  it  did  not  set  the  case  down 
for  trial  in  the  court  of  common  pleas  in  accordance  with 
the  provisions  of  the  statute  relating  to  such  judgments  of 
justices — and  a  decision  from  the  first  circuit  is  cited.  As 
to  that  I  will  say  this,  that  the  proceedings  before  the  com- 
mon pleas  do  not  show  whether  the  defendant  asked  the 
court  to  have  that  provision  made.  So  far  as  appears  by 
the  record,  the  defendant  was  present.  The  court  made 
this  order,  on  the  10th  of  July: 

"That  the  order  of  the  justice  of   the   peace,  refusing  to 

discharge   the  attachment   in  said   case,  be   reversed;  that 

'the    plaintiff  in  error   recover   from  the  defendant  in  error 


VOL.  XV.  CIRCUIT  COURTS  OF  OHIO.  659 


Tombow  V.  HaskiDB. 


the  costs  of  this  proceediog;  and  that  execution  issne 
therefor.  To  all  of  which  findings,  rulings  and  orders  the 
defendant  in    error  then    and  there  duly  excepted." 

Whether  the  court  set  the  case  down  for  hearing  or  not, 
at  that  time,  does  not  appear  in  the  entry. 

On  the  22d  of  December,  1897,  some  months  after  that^ 
this  order  was  made: 

''This  cause  coming  on  this  day  for  hearing  upon  the 
motion  of  the  plaintiff  in  error  for  judgment  upon  the  find- 
ings heretofore  made  by  this  court,  was  submitted  to  the 
court  upon  the  record  and  nothing  else,  and  the  court 
finding  that  the  plaintiff  in  error  is  entitled  to  judgment 
upon  the  findings  of  this  court  heretofore  rendered 
herein,  it  orders  the  attachment  issued  by  Joseph  B. 
Cooper,  a  justice  of  the  peace,  to  be,  and  the  same  is  here- 
by discharged. 

"To  all  of  which  said  rulings,  findings  and  orders  of  the 
court,  the  defendant  in  error,  by  his  attorney,  then  and 
there  duly  excepted." 

The  defendant  seems  to  have  been  there  to  except  to  this- 
judgment  of  the  court,  but  does  not  seem  to  have  asked  the 
court  to  do  anything  else.  Now  then,  to  have  made  an  ex- 
ception there  which  would  have  been  available — for  the  de- 
fendant claims  that  he  should  have  had  an  opportunity  to* 
be  heard — he  ought  to  have  offered  testimony  to  the  court, 
or  asked  for  time  to  hear  testimony;  but  nothing  of  that 
kind  was  done.  As  it  appears  by  the  record,  the  defendant 
was  present.  The  case  was  submitted  upon  the  previous 
record  containing  these  affidavits  attached  to  it,  and  the 
court  thereupon  rendered  judgment,  and  all  that  defendant 
did  in  relation  to  it  was  to  except  to  the  judgment.  That 
certainly  would  not  be  sufficient.  He  must  by  himself  have 
made  some  motion — asked  the  court  to  do  something,  to 
hear  testimony,  or  do  something  else  besides  taking  ex- 
ceptions to  the  ruling.   But  he  did  not  offer  to  produce  any- 

[  COPYRIGHT,    1898,    BY  CARL  G.   JAHN.  ] 
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teetirnDDj  or  claim  that  he  had  any  other  evidence  than 
that  contained  in  the  record;  bo  that  the  judgment  will 
have  to.  be  affirmed. 

Ralph  S.  Holbrook,  for  Plaintiff  in  Error. 

Chittenden  &  Chittenden,  for  Defendant  in  Error. 


(Sixth  Circuit — Lucas  Co.,    O.,  Circuit  Court  Jan'y.    Term,    1896.) 

"  Before  King,  Haynes  and   Parker,  JJ. ) 

JAMES  M.  ASHLEY,  JR.  v.    EDWIN  0.  WALKER. 


Contract  for  sale  of  shares  of  JR.  R.    stock — Breach   by  refusal  to 
accept — Re-sale  by  broker— 

<1).  In  a  contract  for  the  sale  of  shares  of  stock,  on  refusal  of  the 
vendee  to  accept  the  stock,  the  vendor  may  sell  the  same  for  the 
best  obtainable  price,  and  if  the  proceeds  of  such  sale  are  leas 
than  the  amount  named  in  sucn  contracc,  together  with  the  ex- 
pense of  sale,  he  may  recover  of  the  vendee  such  difference. 
Re-sale —  What  required— 

(2).     Such  a  sale  shall  be  fairly  made  and  within  a  reasonable    time 

after  the  refusal  of  the  vendee  to  accept  the  stock. 

Reasonableness  of  time^  When  question  for  jury,    and   when   for 
court— 

(3).  Whether  the  time  when  such  sale  was  made  was  within  a  rea- 
sonable time  after  the  breach  of  the  contract  by  the  vendee,  is  a 
question  of  fact  to  be  submitted  to  the  jury,  unless  the  undispu- 
ted facts  and  inferences  reasonably  drawn  therefrom  clearly  show 
the  time  to  be  either  reasonable,  or  the  contrary,  when  the  ques- 
tion becomes  one  of  law  for  the  court. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

King,  J. 

This  action  was  brought  in  the  court  of  common  pleas 
by  Edwin  C.  Walker,  against  James  M*.  Ashley,  Jr.,  setting 
forth  that  the  defendant,  Ashley,  on  or  about  the  8th    day 

of  February,  1893,  entered  into  an  agreement  in  writing,of 
which  this  is  a  copy: 
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February  8th,  1893. 

Mr.  William  S.  CalhoDn, 

Dear  sir: 

Foi  value  received  you  may  deliver  to  me  at  auy  time 
within  four  (4)  months  from  date  two  thousand  shares 
(2000)  Toledo,  Ann  Arbor  &  Nor.  Mich,  stock  at  thirty, 
nine  dollars  a  share.     An  indenture  on  back. 

(Signed)  /'J.  M.  Ashley,  Jf" 

On  the  back  of  said  paper  is  written  the   following: 

''2-8-93. 
''This  put  becomes  operative  and  in  full  force  and    effect 
in  blocks  of   500  as  the  numbers  of    the   certificates   under 
this  put  are  given  to  me  and  is  good  only  for  the  certificates 
so  enumerated  to  the  full  number  of  2000  shares. 

(Signed)     "J.  M.  Ashley,  Jr." 

The  petition  also  averred  that  subsequent  to  the  execution 
of  this  put,  Calhoun  had  purchased  one  thousand  shares  of 
the  stock  of  this  railroad,  within  the  period  named  in  the 
contract,  to-wit,  four  months,  and  that  on  the  26th  day  of 
April,  1893,  he  had  duly  tendered  the  stock  to  the  defend- 
ant, who  had  declined  to  receive  it,  and  refused  to  pay  for 
it.  That  thereafter  the  stock  had  been  sold  by  him  on  ac- 
count of  defendant,  at  the  best  piices  which  could  be  ob- 
tained therefor,  which  was  very  much  less  than  the  sum 
named  in  the  contract,of  S39  per  share.  That  he  had  there- 
by sustained  damages  in  the  sum  of  $25,625.00,  for  which 
he  asks  judgment  with  interest  thereon  from  April  26,  1893. 

To  this  petition  an  answer  was  filed  denying  that  on  the 
day  named,  the  defendant  entered  into  a  contract  with  Wil- 
liam S.  Calhoun  like  the  one  set  up  in  the  petition,  but  ad- 
mitting that  a  certain  agreement  had  been  made,  without 
setting  forth  what  it  was,  but  claiming  that  the  plaintiff 
should,  on  the  trial,  produce  proof  of  his  agreement.  Then 
there  were  certain  denials,  denying  that  he  purchased  the 
stock  which  it  was  claimed  he  had  purchased,  and    denying 
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that  be  bad  transferred  his  title  in  it  to  the  plaintiff  Edwin 
C.  Walker.     Then  tbere  was  a  cross-petition. 

This  action  came  on  for  trial  in  the  court  of  common 
pleas  upon  tbese  issues;  evidence  was  introduced,  after 
which  the  court  cbarged  tbe  jury  to  return  a  verdict  for  the 
plaintiff  for  the  amount  claimed  in  the  petition.  Motion 
for  a  new  trial  was  made  and  overruled,  and  it  is  sought 
here  to  reverse  the  judgihent  rendered  upon  that  verdict 
because  it  is  contrary  to  the  law  and  the  evidence,  and  be- 
cause  it  is  alleged  that  tbe  court  committed  error  at  tbe  trial, 
in  instructing  the  jury  to  return  a  verdict  for  the    plaintiff. 

The  first  reason  assigned  by  counsel  for  plaintiff  in  error 
for  tbe  reversal  of  this  judgment  is:  That  tbe  contract  sued 
upon  was  not  binding  upon  tbe  plaintiff,  but  only  binding — 
if  on  anybody — upon  tbe  defendant;  in  other  words,  that  it 
a  unilateral  contract.  Tbe  agreement  wa<3  that  tbe  defend- 
ant, within  four  months,  was  to  pay  S39  a  share  for  2000 
shares  of  stock  that  shold  be  furnished  to  him  by  Calhoun, 
but  that  Calhoun  did  not  agree  that  he  would  furnish  2000 
shares,  or  any  other  number  of  shares,  within  that  time. 

We  do  not  look  upon  that  contract  with  the  view  taken 
of  it  by  counsel  for  plaintiff  in  eiror.  In  the  first  place,  it 
will  be  borne  in  mind  that  tbe  contract  recites  a  considera- 
tion: *^For  a  valuable  consideration,  I  agree  to  take  and 
pay  for  2000  shares  of  this  stock  to  be  sold  and  delivered 
to  me  by  Mr.  Calhoun,  if  tbe  same  be  delivered  within  four 
months  and  in  blocks  of  not  less  than  500  shares  at  i  time/^ 
So  that  tbe  contract  iitself  imports  a  consideration  for    the 

option. 

Again,  we  think  it  would  be  binding  when  accepted;  and 

that  an  acceptance  is  shown  when  tbe  person  named  in  the 
contract  complied  with  its  terms,  had  purchased  and  con- 
tinued to  offer  to  Mr.  Ashley  the  stock  named  in  the  con- 
tract, or  a  part  thereof,  in  blocks  of  not  less  than  500  shares. 
A  text  hook  cited  is  Clark  on  Contracts,  pages  168-9: 
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'  In  uncb  case,  however,  according  to  the  better  opinion, 
•as  we  have  seen  in  treating  of  offer  and  acceptance,  the 
^promisor  is  in  the  position  of  one  who  has  made  a  continuing 
offer, which,  though  it  may  be  withdrawn  before  anything  is 
done  by  the  promisee,  will  become  binding  in  return,  or  by 
doing  the  acts  contemplated.  In  giving  the  promise  or 
•otherwise  supplying  the  consideration,  he  supplies  the  ele- 
ment of  mutuality.  If,  therefore,  a  person  promises  to  sell 
such  goods  as  another  may  order,  or  to  sell  land  if  another 
shall  choose  to  buy  it,  and  before  his  order  is  withdrawn 
the  other  orders  goods,  or  agrees  to  buy  the  land,  the 
promisor  is  bound  to  sell  at  the  price  named.*' 

And  one  or  two  authorities  I  will  briefly  refer  to: 

70  N.  Y.,  202,  is  a  case  almost  like  the  one  before  the 
court. 

'*A  contract  whereby  A.,  for  a  valuable  consideration, 
agrees  to  purchase  of  B.  gold  coin  at  a  specified  price  with- 
in a  specified  time,  B.  having  the  option  to  deliver  or  not, 
is  not  upon  its  face  a  wager  contract  within  the  meaning  of 
-the  statutory  provision  declaring  such  contracts  void.'' 

They  do  not  there  discuss  the  question  of  mutuality,  but 
ihey  decide  that  the  contract  was  binding  upon  the  pur- 
chase  and    offer  of  the  coin. 

So  in  71  N.  Y.,  420,  in  a  case  similar  in  point: 

''An  agreement  for  a  valuable  consideration  by  A.  to 
purchase  from  or  sell  to  B.,  at  the  option  of  the  latter,  a 
certain  number  of  shares  of  stock  within  a  limited  time  at  a 
specified  price  is  not.  per  se  a  gambling  contract.  An  il- 
legal intent  will  not  be  presumed;  and  in  the  absence  of 
proof  that  the  parties  were  merely  speculating  upon  the 
'fluctuations  in  the  price  of  th.e  stock  without  any  intent 
that  A.  should  deliver  or  accept,  but  simply  should  pay 
difference,  the  contract  is  valid  and  may  be  enforced.'^ 

In  that  case  it  seems  that  the  objection  was  that  it  was  a 
gambling  contract.     That    objection   is  not   urged  to    this 
contract.   But  the  stock  itself  was  to  be  sold,  provided    that 
'Calhoun  should,  within  the  time  named,  purchase   and  de- 
liver, or  tender  to  the  purchaser,  the  stock  in  question,    in 
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the  amoants  named;  bo  there  is  no  element  of  gambling  in 
the  contract,  and  these  authorities  are  to  the  effect  thai 
contracts  precisely  like  it  would  be  binding.  No  questioi^ 
was  raised  in  those  cases  that  the  contract  was  not  matnal. 
In  the  second  place  it  is  urged  that  the  court, in  instructing 
the  jury  to  return  a  verdict  for  the  amount  claimed  in  plain- 
tiff^s  petition,  established  a  rule  of  damages  that  is  incorrect. 

In  effect,  the  court  held  that  the  rule  of  damages  in  the 
case  at  bar  was  the  amount  of  the  difference  between  the 
price  named  in  the  contract  and  the  amount  which  had  been 
received  for  the  stock  upon  a  sale  made  by  Calhoun,  some 
days  or  weeks  afterwards;  and  it  is  contended  that  the  true 
rule  of  damages  should  be  the  difference  between  the  amount 
named  in  the  contract  and  the  value  of  the  stuck  at  the 
time  and  place  when  it  was  tendered  or  offered. 

It  appears  plainly  from  the  evidence  that  on  the  day 
when  this  stock  was  tendered, it  was  worth  substantially  the 
price  named  in  the  contract — $39  per  share.  It  appears 
from  the  evidence — at  least  Mr.  Calhoun,  testifying  for  the 
plaintiff  says,  that  he  retained  the  stock  in  his  possession 
until  about  the  19th  of  May — between  the  I9th  and  the 
25th  of  May  (the  tender  being  made  on  the  26th  of  April), 
and  between  the  19th  and  26th  he  sold  this  stock  in  the 
stock  market  in  New  Yoik,  at  the  Exchange,  at  public  sale; 
that  is,  it  was  public  to  the  persons  who  were  members  of 
the  stock  exchange;  and  that  be  obtained  the  best  price  that 
could  be  got  on  that  day,  which  was  about  $11  or  $11.50 
per  share,  very  much  less  than  the  price  which  ruled  on 
the  26th  of  April;  so  that,  if  the  measure  of  damages  be 
that  claimed  by  the  plaintiff  in  error,  the  damages  to  be 
awarded  to  the  plaintiff  below  would  be  scarcely  more  than 
nominal;  while,  if  the  rule  adopted  by  the  court  below  wagr 
correct,  the  rule  of  damages  would  be  that  upon  which  the 
jury  found.  Taking  Mr.  Calhoun's  testimony  as  a  basis, 
there  is  no  question  but  what  the  loss  was  correctly  stated. 
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We  think  the  court  below  adopted  the  correct  rale  upon 
that  subject,  and  I  will  refer  briefly  to  two  or  three  authori- 
ties upon  that  question: 

70  N.  T.,  13,  is  a  case  holding  that  rule  of  damages. 

In  140  N.  Y.,  70,  is  another  case.  I  read  from  the  sylla- 
bus: 

"A  vendor  of  personal  property  not  delivered,  has  three 
remedies  against  the  vendee  in  default:  he  may  store  the 
property  for  the  buyer  and  sue  for  the  purchase  price;  he 
may  sell  the  property  as  agent  for  the  vendee,  and  recover 
any  deficiency  resulting,  or  he  may  keep  the  property  a& 
his  own  and  recover  the  difference  between  the  contract  and 
the  market  price  at  the    time  and  place  of  delivery.^' 

In  Benjamin  on  Sales  (6th    Edition),  p.  774,  the  rule   is 

stated  thus: 

'*The  vendor's  remedy,  after  a  re-sale  made  in  the  ab- 
sence of  an  express  reservation  of  that  right,  is  assumpsit 
on  the  original  contract,  which  was  not  rescinded  by  the- 
re-sale. And  in  this  action  he  may  recover  as  damages  the 
actual  loss  on  the  re-sale  composed  of  the  difference  in  price 
and  expenses,  or  he  may  refuse  to  give  credit  for  the  pro- 
ceeds of  the  re-sale  and  claim  the  whole  price,  leaving  the 
buyer  to  a  counter-claim  for  damages  of  the  re-sale. '' 

On  page  775,  in  an  ''American  Note",  it  is  stated: 

''The  right  of  re-sale  on  the  default  of  the  buyer  to  make 
payment,  and  to  recover  the  difference  between  the  pro- 
ceeds and  the  original  contract  price,  is  universally  estab- 
lished in  this  country." 

Citing  numerous  authorities.) 

"In  such  sales  the  vendor  acts  as  agent  for  the  vendee, 
as  the  title  is  not  ordinarily  re-transferred  to  him  by  the 
mere  default  of  the  vendee  in  making  the  stipulated  pay- 
ment." 

Then,  among  the  authorities  which  are  cited,  are:    70  N. 

Y.,  13;  21  Wisconsin,    562,  and  others;    citing    numerous 

cases.       These  authorities  say: 

"It  is  not  necessary  that  the  sale  should  have  been  made 
at  the  earliest  possible  moment  after  the  default  is  known,, 
even  though  the  article  be  falling  in  market.'' 
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''Notice  to  the  buyer  of  tbe  time  aud  place  of  re-sale  is 
"usual,  and  is  important  as  tending  to  prove  tbe  sale  a  fair 
one;  but  it  is  not  absolutely  necessary  in  all  capes  that 
such  notice  should  have  been  given." 

'^If  the  re-sale  be  fairly  made,  especially  if  at  public  auc- 
tion, the  amount  thus  obtained  is  considered  as  a  fair  test 
of  the  market  value,  and  the  difference  between  the  amount 
thus  received  and  the  original  contract  price  is  therefore  tbe 
true  standard  of  the  vendor's  damages." 

And  a  case  is  cited  in  18  Grattan,  785,  which  sustains 
ihe  same  general  doctrine.  These  authorities  would  tbere- 
"fore  bear  out,  we  think,  the  rule  held  by  the  court  be- 
low when  it  undertook  to  instruct  the  jury  in  this  case  that 
the  measure  of  damages  was  the  amount  named  in  tbe  plain- 
tiff's petition;  but  these  authorities  go  a  trifle  further  than 
that.  Cases  which  I  have  referred  to  and  did  not  read  bold, 
that  if  the  vendor  or  promisor  shall  undfrtake  to  act  as  tbe 
agent  of  the  vendee  and  re-sell  the  property,  he  must  do  so 
within  a  reasonable  time,  and  it  is  held  in  one  of  these  New 
York  cases  that  a  delay  of  two  months  was  not  unreasonable. 
In  the  case  which  I  have  referred  to  — 18  Qrattan — it  was 
held    that  a  delay  of  five  months  was  not  unre&sonable. 

The  plaintiff  in  error,  however,  claims  that  that  question 
should  have  been  submitted  to  tbe  jury  that  it  was  for  their 
determination.  We  had  occasion  to  discuss  that  question 
in  the  case  of  Glad  well  v.  Holcomb,  et  al.,  which  I  find  in 
the  7th  Ohio  Circuit  Court  Reports,  page  369.  In  that 
opinion  the  American  &  English  Encyclopaedia  of  Law  is 
referred  to,  where  it  is  said,  on  page  641:  vol.  19: 

"On  principle,  it  would  appear  that  if  a  statute  or  any 
positive  rule  of  law  prescribes  the  doing  of  an  act  within  a 
reasonable  time,  it  is  the  province  of  the  court  in  constru- 
ing such  law,  to  declare  whether  a  given  time  is,  within  tbe 
intent  or  meaning  of  the  law,  a  reasonable  time.  So  in  tbe 
interpretation  of  a  written  instrument  specifying  a  reason- 
-able  time,  the  question  what  is  such  time,  is  one  for  tbe 
court  to  answer,  after  considering  the  terms  of  tbe  inatru- 
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meDt  and  the  intent  of  the  parties.  But  an  important 
qnaliBcation  to  both  of  the  above  principles  is  to  be  noted. 
If  the  question  as  to  what  is  a  reasonable  time  is  not  re- 
solved expressly  or  impliedly  by  the  rule  of  law,  or  by  the 
writing  which  is  under  consideration,  so  that  the  judge  in 
deciding  the  question  would  have  no  legal  ground,  but 
merely  his  individual  ideas  to  go  upon;  and  especially  if, 
in  addition,  the  question  depends  in  the  individual  case  up- 
on peculiar,  numerous  or  complicated  circumstances — 
the  reasonableness  of  the  time  becomes  a  question  for  the 
jury,  whose  province  it  is,  rather  than  that  of  the  judge,  to 
say,  in  view  of  all  the  facts  of  the  case,  whether  or  not  the 
time  in  question  is  reasonable  in  the  sense  of  being  in  ac- 
cordance with  the  course  of  business  and  the  ordinary  trans- 
actions of  life.  It  has,  however,  been  said  that  the  time  in 
question  may  be  so  short  or  so  long  that  the  court  will  de- 
clare it,  as  a  matter  of  law,  to  be  reasonable  or  unreason- 
able." 

And  under  the  latter  proposition   there  is  cited   in    the 

Encyclopaedia  quite  a  number  of  cases  which  seem  to  sus- 
tain the  doctrine  there  laid  down.  And  in  line  with  the 
proposition  above  as  to  submission  to  the  jury,  there  are  a 
great  many  cases  cited  in  the  Encyclopaedia,  and  among 
-them  a  case  in  H  Ohio  St.,  18,  which  is  the  only  one  I 
care  here  to  refer  to.  This  was  a  controversy  between  ex- 
ecution creditors,  and  the  question  was  whether  an  officer 
who  held  an  execution  and  had  levied  under  the  same,  had 
Tinreasonably  delayed  to  sell  the  property, so  that  the  creditor 
in  that  execution  had  thereby  lost  his  priority.  The  court 
say,  in  the   second  proposition  of  the   syllabi,  (p.  18): 

*'The  question  whether  the  delay,  if  any,  was  reasonable 
or  unreasonable,  depends  on  all  the  circumstances  surround- 
ing the  parties  and  the  property  seized  in  execution,  and  is, 
peculiarly,  a  question  for  the  jury,  under  the  inbtructions 
of  the  court.'' 

Now  these  authorities  would  seem,  perhaps,  to  be  op- 
posed to  the  rule  which  was  stated  in  the  case  cited  by 
this  court,  but  we  think  they  are  not:  they  only  apply  to 
diiferent  cases,  as  we  undartake  to  say  there   that  we  think 
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it  a  proper  rule  that  where  the  tim3  is  clearly  either  reasoD- 
able  or  unreasonable,  it  is  the  duty  of  the  court  so   to  de- 
termine, just  as  it  would  be  the  duty  of  the  court  in  an  action 
based    upon  negligence^— said  to  be  a  mixed  question  of  law 
and  of  fact  and  one  peculiary  for  the  jury — yet,  where    the 
acts  were  such  that  any  reasonable  man  would  say  that  they 
were  the  exercise  of  ordinary  care,  it  is  the  duty  of  the  court 
to  say  so;  or  where  the  acts  were  such   that    a    reasonable* 
minded  man  would  say  it  was  negligence,  it   would   be    the* 
duty  of  the  court  to  say  so;   but  in  any  case  of  doubt,  or 
where  minds  might  differ,  it  has  been  held  by  the   supreme- 
court  that  it  is  a  question  for  the  jury.      In  the   Gladwell* 
case  before  the  court  at  that  time,   there   was  no    question 
made  that,  if  the  rule  of  law  was  that  reasonable  time  should 
be  given,  that  that  reasonable  time  bad   in   that   case    been 
given — which  was  a  notice  to  leave  the  premises — the    con- 
tention being  that  the  law  was  that  the  common   law    rule 
should  prevail.   The  court  held  that  the  justice  of  the  peace 
had  not  erred  in  saying  that  the  time  named  (four  months)- 
was  a  reasonable  time.     But,   in   this  case,   the   facts   and 
circumstances  are  very  different.     In  this  case   it   appears- 
that  on  the  day  when  this  tender  was  made,  this  stock    was 
substantially  worth  the  price  named  in  the  contract.    It  fel^ 
on  that  day  several  dollars  per  share,  and  some   days   later 
it  raised,  and  then  again  it  fell  and  seemed  to   continue    to- 
fall  until  about  the  19th  or  29th  of  May  it  had  fallen    ta 
about  eleven  cents  per  share,  and  then  Mr.   Calhoun    put  it 
upon  the  market  and  sold   it,    claiming  here,    as    he   does,, 
that  he  sold  it  for  Mr.  Ashley, the  defendant. 

Now,  we  think  whether  that  was  done  within  a  reasonable* 
time  or  not,  in  view  of  all  the  circumstances  of  the  case,  in 
view  of  the  condition  of  the  market,  in  view  of  the  charac- 
ter of  the  stock,  in  view  of  what  was  the  condition  of  the 
railroad  of  which  this  was  the  stock,  that  the  whole  question 
should  have   been    submitted    to   the   jury    to   determine 
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whether  that  sale  was    made    within    a    reaBonable    time. 
Again,  it  appears  in  this  evidence,  bj  the  testimonj  of  Cal- 
houn and  of  another  individual  who  was  present  with    him, 
that  they  made  a  tender  of  this  stock  on   the  26th    day    of 
April, and  that  Mr.  Ashley  refused  to  receive  it;  that  on  the 
following   day  they  returned  with  the  stock  and   presented 
it  to  Mr.  Ashley, and  he  again  refused  to  receive  it.     They 
do  not,  either  of  them, testify  to  any  conditions  attached  by 
Mr.  Ashley  to  his  refusal  on  either  day.     Their   testimony 
was  taken  by  deposition,  and  they  were  not  present  at  the 
trial.     On  the  trial  of  the   case   Mr.    Ashley   testified    that 
•Oalhoun  tendered  him  the  stock  on  the  day  named  and    he 
refused  to  receive  it,  claiming  that  it   was  the  custom    or 
rule  of  the  stock  exchange  that   he  should   have  24   hours 
-within  which  to  accept  the  stock — in  other  words^ — 24  hours 
within  which  to  get  ready  to  pay  it;   that   there    was   some 
•conversation  about  it,  and  the  men  went  away.     They  took 
the  numbers  of  the  stock,  and  thereupon  he  followed  them, 
and  they  went  directly  to  the  stock  exchange,    to   the   floor 
thereof,  and  the  same  man  who  had  offeied  him  a  thousand 
shares,  put  up  the  thousand  shares  for  sale  and  sold  it  im- 
mediately for  $38.50  per  share.     That  on  the  next  day    he 
came  back  with  another  thousand  shares  of  stock.   On  cross- 
-examination Mr.  Ashley  says  the  stock  brought  to    him    on 
the  second  day  was  the  same  stock   which   was   brought   on 
the  first  day.     It  is  not  clear,  that  is  from   that  testimony, 
that  Mr.  Ashley  meant  to  say   that   he   brought  the   same 
identical  certificates  on  the  second  day  that  he  brought  him 
on  the  first  day.      We  think  that,as  it  appears  here  that  Mr. 
Calhoun    himself  was  the  owner  of  only  a    thousand    shares 
which  he  bought  for  the  purpose  of  fulfilling    his   contract, 
that  he  must  have  kept  his  tender  good,  and  must  have  sold 
the  identical  stock  in  May  that  be  tendered  on  the   26th    of 
April.      He  could  not  tender  this  stock  and  then   turn    that 
over  to  the  broker  and  tell  him  to  sell  it,  then    borrow  some 
^more  stock  and  go  back  and  make  a  new    tender. 


A 
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It  was  suggested  that  it  made  no  difference  whether  that 
was  the  same  stock  or  not,  but  we  think  it  does.  If  he 
were  a  general  stock  broker,  and  had  a  large  amount  of 
this  stock,  and  he  had  offered  Mr.  Ashley  a  thousand 
shares  and  Mr.  Ashley  had  not  accepted  it,  and  he  had 
gone  away  and  then  sold  perhaps  the  precise  thousand 
shares,  but  had  kept  the  tender  good  for  a  thousand  shares, 
perhaps  it  might  make  no  difference;  but  Mr.  Calhoun 
was  not  a  stock  broker  and  he  did  not  himself,  individual- 
ly, offer  this  stock  for  sale — it  was  offered  by  a  stock 
broker,  by  an  agent  of  the  plaintiff  in  this  case,  named  Tay- 
lor, who  had  access  to  the  floor  of  the  stock  exchange, 
and  Mr.  Calhoun  was  not  in  that  business.  He  had  en- 
tered into  these  negotiations  perhaps  to  make  a  little 
money  and  to  help  Mr.  Ashley,  so  that  if  his  thousand 
shares  of  stock  was  actually  sold  on  the  day  he  made  that 
tender,  he  must  stand  by  the  price  received  for  it.  There  is 
evidence  to  indicate  that  there  was  a  dispute  on  this  ques- 
tion, and  that  should  have  been  submitted  to  the  jury — 
therefore  this  judgment  will  be  reversed,  and  the  case  re- 
manded for  a   new  trial. 

C.  S.  Ashley,  for  Plaintiff  in  Error. 

Scribner  &  Watte,  for  Defendant  in  Error. 


(First  Circuit — Hamilton  Co.,  O.,  Circuit  Court — Jan.  Term,  1898.) 

Before  Cox,  Smith  and  Swing,  JJ., 
THE  UPHAM  MANUFACTURING  CO.  v.  GIBSON  &  WARRING- 

TON. 

Journal  entry  preimUs  over  statement  in  bill  of  exceptions— 
(1. )  Where  it    is   shown  by  a  journal  entry  that  a  motion  for  a  new 
trial  was  overruled  on  a  certain  day,  but  the  bill    of   exceptions^ 
recites  that  it  was  overruled  on  a  different  day,  the   former  must 
govern. 
Same — 
(2.)  A  motion  for  a  new  trial  was  overruled  on  July  22,  but  was  en- 


▼OL.  X?.  OIROUIT  COURTS  OF  OHIO.  871 

Upham  MaDufacturiDg  Co.  v.  GibsoD  et  al. 

tered  on  the  minuteB  as  having  been  overruled  on  the  preceding 
June  29,  the  last  day  ef  the  term  at  which  the  trial  occurred.  A 
bill  of  ezceptione  was  allowed  and  signed  on  September  9,  forty- 
nine  days  after  the  overruling  of  the  motion.  Held— That  the 
fifty  days  allowed  for  signing  the  bill  began  to  run  from  the 
date  of  the  entry,  and  not  from  the  date  of  the  overruling  of  the 
motion  as  shown  on  the  bill. 


Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

As  all  of  the  questions  in  this  case  arise  on  the  bill  of 
exceptions,  and  it  is  claimed  by  the  counsel  for  the  defend- 
ants in  error  that  such  bill  can  not  be  regarded  or  con- 
sidered by  this  court,  this  question  must  be  first  disposed 
of,  for  if  found  in  favor  of  the  defendants  in  error,  the 
judgment  must  be  affirmed. 

As  shown  by  the  transcript  of  the  journal  entries,  on  the 
15th  day  of  May,  1895,  the  jury  which  tried  the  case  in  the 
court  of  common  pleas,  rendered  a  verdict  in  favor  of  Gibson 
&  Warrington,  the  plaintiffs  below,  against  the  defendant 
company  for  82,177.28.  On  May  17th,  1895,  a  motion  for 
a  new  trial  was  filed  by  the  said  defendant,  and  on  June 
29,  1895,  an  entry  was  made  on  the  journal  of  the  court 
overruling  that  motion,  and  rendering  judgment  in  accord- 
ance with  the  verdict.  This  was  on  the  last  day  of  the 
January  term  of  that  year. 

On  the  same  day  (June  29th)  is  an  entry  in  these  words: 

*'Now  comes  the  defendant,  and  presents  to  the  court  its 
certain  bill  of  exceptions  herein,  which  being  found  by  the 
court  to  be  true,  and  to  have  been  submitted  to  opposite 
counsel  in  accordance  with  the  statute  in  such  case  made 
and  provided,  is  allowed,  signed,  and  on  motion  made  part 
of  the  record  in  thi«  case. '^ 

If  the  bill  of  exceptions  which  is  found  among  the  origin- 
al papers  in  thib  case,  had  purposed  to  have  been  signed  by 
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the  trial  judge  on  the  day  when  this  entry  waa  made,  of 
course  everything  would  have  been  in  accordance  with  the 
provisions  of  the  statute,  and  the  question  raised  could  not 
have  arisen;  but  instead  of  this  the  bill  expressly  states  that 
it  was  signed  and  allowed  on  the  9th  day  of  September, 
1895,  which  waa  seventy-two  days  after  tlie  overruling  of 
the  motion  for  a  new  trial,  while  the  statute  expressly  pro- 
vides that  it  must  be  submitted  to  the  trial  judge  within 
forty-6ve  days  after  the  overruling  of  such  motion,  and  be 
signed  by  him  within  fifty  days  after  such  overruling,  unless 
by  endorsement  thereon  such  judge  extends  the  time  for 
ten  days  longer.  It  is  clear,  therefore,  that  if  the  motion 
for  a  new  trial  was  overruled  on  June  *29,  1895,  and  the  bill 
of  exceptions  was  not,  in  fact,Bigned  and  allowed  until  Sep- 
tember 9  following,  the  trial  judge  had  lost  jurisdiction  to 
allow  and  sign  any  bill  of  exceptions  based  or  founded  on 
the  overruling  of  such  motion,  and  his  act  in  doing  ho  was 
nullity,  and  the  bill  can  not  be  regarded  by  us. 

But  it  urged  by  the  counsel  for  the  plaintiff  in  error,  that 
this  should  not  be  so, for  these  reasons:  That  the  bill  of  ex- 
ceptions itself  shows  by  a  recitation  therein,  that  the  motion 
for  a  new  trial  wa»  not  overruled  until  July  22,  1895,  and 
that  as  the  bill  was  allowed  and  signed  on  the  9th  day  Sep- 
tember, 1895,  which  was  only  forty-nine  days  after  the  over- 
ruling of  the  motion  for  a  new  trial;  that  it  was  so  allowed 
within  the  fifty  days  given  by  the  statute,and  if  the  motion 
in  fact  was  overruled  on  July  22,  the  claim  would  be  well 
founded.  But  as  the  transcript  of  the  journal  entries  shows 
that  it  was  overruled  on  June  29,  and  not  on  July  22,  the 
question  arises  whether  a  reviewing  court  is  to  be  governed 
by  the  record  of  the  court  as  shown  hf  the  entry  on  the 
journal,  or  by  the  statement  made  as  to  this  by  the  trial 
judge  in  the  bill  of  exceptions  signed  by  him  afterwards. 
Before  discussing  this  question  it  may  be  well  to  say,  that 
there  is  an  indorsement  on  the  bill  itself  in  the  handwriting 
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of  the  jadge,  directing  the  bill  to  be  filed  on  September  9, 
and  the  entry  allowing  the  bill  of  exceptions,  which  was 
copied  upon  the  journal,  is  indorsed  bj  the  trial  judge 
directing  it  to  be  entered  the  same  day,  September  9;  but 
for  some  reason,  not  explained,  this  entry  also  appears  up- 
on the  journal  of  June  29,  1895,  following  the  entry  of  the 
overruling  of  the  motion  for  a  new  trial. 

We  are  of  the  opinion  that  where  the  record  of  the  court, 
that  is  the  journal  entry  made,  shows  that  a  motion  for  a 
new  trial  was  overruled  on  a  day  named,  and  the  bill  of  ex- 
ceptions recites  that  it  was  overruled  on  a  different  day,  that 
the  former  must  govern.  The  statute,  section  4962,  pro- 
vides that  the  clerk  shall  keep  the  journal,  and  record  the 
proceedings  of  the  court,  and  it  follows  that  if  a  motion  for 
a  new  trial  is  overruled,  it  must  be  entered  upon  the  journal 
with  the  date  at  which  it  is  done;  and  while  such  entry 
stands,  it  is  conclusive.  It  is  true  that  under  other  provis- 
ions of  the  statute,  bills  of  exceptions,  when  allowed,  are  to 
be  filed  with  the  pleadings  of  the  case,  and  if  desired,  made 
a  part  of  the  record  of  the  case;  but  it  could  not  properly  be 
held,  we  think,  that  any  recital  therein  by  the  trial  judge, 
could  in  any  way  override  or  control  a  regular  entry  on  the 
journal  of  the  court,  which  the  la^  requires  to  be  placed 
thereon;  that  if  the  journal  is  silent  as  to  any  action  of  the 
court  which  is  required  to  be  there,  that  a  statement  in  the 
bill  of  exceptions  that  such  action  was  had,  will  not  take 
the  place  of  the  journal  entry.  Accordingly  it  has  been 
held  by  this  court  in  several  cases,  that  were  the  journal  of 
the  court  shows  that  no  exception  was  taken  to  the  overrul- 
ing of  the  motion  (or  a  new  trial,  a  statement  in  the  bill  of 
exceptions  that  it  was,  would  not  supply  the  defect.  See, 
also,  Heffner  v.  Moyst,  40  Ohio  St.,  112,  and  Challen  v. 
Cincinnati,  40  Ohio  St.,  113. 

The  diflSculty,  then,  which  meets  the  plaintiff  in  error  in 
this  case,  is  this:   the  motion   for  a  new   trial  having    been 
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overruled  June  29,  1895,  and  the  joarnal  showing  that  a 
bill  of  exceptions  was  allowed  on  that  day,  there  is  no  sucb 
paper  with  the  files,  the  only  one  being  that  signed  on  Sep- 
tember 9,  and  under  our  holding  in  the  Gazlay  case,  8  C. 
C,  25G,  the  journal  entry  of  June  29,  can  not  be  held  to 
apply  to  that  bill,  even  if  the  clerk  improperly  marked  it  as 
filed  as  of  June  29.  And  as  the  journal  shows  no  allowance 
of  a  bill  on  September  9,  there  is  nothing  to  show  that  the 
bill  in  question  was  filed  on  that  day;  and  if  there  were,  it 
would,  as  we  have  held,  have  been  too  late,  as  it  would  not 
have  been  singed  within  fifty  days  from  the  overruling  of 
the  motion. 

In  view,  then,  of  the  facts  in  the  case,  and  the  clear  de- 
cisions of  the  supreme  court  that  the  provisions  of  the  stat- 
ute as  to  the  allowance  of  bills  of  exception  are  mandatory, 
and  if  it  appears  from  the  record  that  they  have  not  been 
strictly  complied  with,  that  the  trial  court  has  not  authority 
to  sign  or  allow  a  bill,  we  feel  compelled  to  hold  that  this 
bill  of  exceptions  can  not  be  regarded,  and  that  the  judg- 
ment must  be  affirmed. 

H,  P.  Lloyd,  for  Plaintiff  in  Error. 

W.  Prather,  for  Defendant  in  Error. 


(TliirdOircuit^AllenCo.,0.,  Circuit  Court— April   Term,  1898.> 

Before  Day,  Price  and  Norris,  JJ. 
THE  BOARD  OF  EDUCATION, etc.  v.  JAMES  B.  TOWNSEND. 

Contract  depending   an  continued  existence  of  thing --Destruction 
as  an  excuse  for  non-performance — 

It  18  a  general  rule  that,  wheo  a  party  voluntarily  undertaicee  to  do 
a  thing  without  qualiOcation,  performance  is  not  excused  be- 
cause  by  inevitable  accident,  or  other  contingency  not  foreseen 
and  not  provided  against,  performance  becomes  impossible.  In 
general,  a  contract  must  be  performed  or  non -performance  com- 
pensated. As  forming  an  exception  to  such  general  doctrine  it 
is  the  rule,  that  when  performance  depends    on    the   continueci 
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eziBteDce  of  a  persoD  or  thiog,  and  such  confcioued  existence  is 
assumed  by  both  parties  as  a  basis  of  the  agre^^ment,  the  death 
of  the  person  or  destruction  of  the  thing  puts  an  end  to  the  ob- 
ligation. 

Same — 
An  agreement:  '^Within  sixty  days  to  remove  the  present  school- 
house  located  on  the  south-east  corner  of  said  sec.  18,  to  a  new 
site  provided,  and  rebuild  and  reconstruct  the  said  building  so 
that  it  will  be  in  suitable  ana  proper  condition  for  school  pur- 
poses," falls  within  the  exception*to  the  general  rule,  and  the 
sjhool-house  having  been  destroyed'by  a  violent  wind  storm  be- 
fore  the  expiration  of  sixty  days,  performance  is  impossible  and 
is  excused. 


Error  to  the  Court  of  Gommon^Pleas  of  AlleD    county. 
Day,  J.    , 

The  plaintiff  here,  and  in  the  lower  court,  prosecutes  er- 
ror to  procure  the  reversal  of  a  judgment  rendered  against 
it,  in  an  action  to  recover  a  damage  claimed  to  have  resulted 
from  a  failure  of  defendant  to  perform  his  contract  to  re- 
move and  rebuild  plaintiff's  school-house,  situate  in  one  of 
the  sub-districts  of  Bath  township,  Allen  county. 

The  facts  of  the  case  are  agreed  upon  by  the  parties,  and 
are:  The  said  board  of  education, and  defendant  Townsend, 
made  an  agreement  in  veriting,  on  November  7,  1895,  in 
which  the  said  board  agreed  to  make  a  proper  conveyance 
of  a  strip  of  land,  ninety  feet  wide,  owned,  occupied  and 
used  by  it  for  school  purposes  and  particularly  described, 
on  which  was  a  school-house,  to  the  Lima  Northern  Bail- 
way  Company,  on  and  over  which  to  construct  andjbuild  its 
railroad.  In  consideration  of  such _]conveyance^ for  the  use 
of  the  railway  company,  Townsend  agreed  to  procure  an- 
other school-house  site  near  by,  for  the  said^board,  and  to 
remove  and  re-build  the  said  school-house  onsuchinew  site, 
and  put  it  in  such  condition  that  it]would^be  fit|  forjuse  for 
school  purposes;  also  to  remove  certain  out- buildings,  and 
do  and  perform  othnr  things,  all  of  which  was    to    be    done 
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and  finished  within  sixty  days  from  said  November  7.  The 
strip  of  land  was  at  once  conveyed  to  the  railway  com- 
pany, and  a  railroad  track  was  constructed  upon  and  across 
it.  Townsend  procured  the  new  site,  had  title  thereto  vest- 
ed in  the  board  of  education, and  done  and  performed  all  the 
other  stipulations  of  his  contract,  to  the  satisfaction  of  the 
said  board,  except  the  removal  and  re-building  of  the 
school-house  on  the  new  site;  and  that  condition  of  his 
contract  he  entirely  omitted  and  failed  to  perform.  On  No- 
vember 28,  1895,  twenty-one  days  after  the  agreement  to 
remove  and  re-build  was  made,  the  said  school-house  was, 
by  a  violent  wind  storm,  blown  down  and  completely  de- 
stroyed, so  that,  as  a  school  house,  it  could  not  be  removed. 
Subsequently,  and  in  the  fall  1896,  the  boatd,  after  re- 
questing Townsend  to  build  a  school-house  and  his  failure 
to  do  so,  built  a  school-house  on  the  new  site,  at  an  ex- 
pense SI, 349 — differing  from  the  destroyed  house  in  the 
particular  of  a  cupalo,  which  cost  $50. — The  old  school- 
house  was  so  badly  wrecked  that  it  could  not  be  removed 
and  re  built;  and  a  new  one  of  the  same  size  constructed 
of  similar  new  material  would  cost  $1,000.  Prior  to  the 
wind  storm,  and  until  its  occurrence,  Townsend  made  dili- 
gent and  reasonable  endeavor  to  procure  the  removal  of  the 
house,  but  made  no  such  effort  after  its  destruction.  The 
house  was  continuously  occupied  and  used  by  the  board, 
for  purposes  of  the  school, and  was  so  occupied  and  used  up 
to,  and  including  the  day  before  its  destruction. 

The  plaintiff's  contention  is,  that  notwithstanding  the  to- 
tal destruction  of  the  house  by  the  wind  storm,  defendant 
is  not  excused  from  the  performance  of  the  contract,  but  is 
liable  to  respond,  and  must  respond  in  damages,  because  of 
non- performance.  While  the  defendant  asserts  the  claim, 
that  the  subject  matter  of  the  contract,  the  old  school-house, 
was  destroyed  by  act  of  God,  without  any  fault  of  bis,  so 
that    the  contract  with  respect  to  the  removal  and    rebuild- 
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iog  of  the  bonee,  became  impossible  of  performance,  and  in 
law  and  good  conscience,  he  is  excused  and  released  from 
the  obligations  of  it,   in  that  regard. 

The  question  presented  is  an  interesting  one,  and  rather 
nnuBual,  from  the  fact  that  it  rarelj  arises.  The  precise 
question  we  have  here  has  not  frequently,  if  at  all,  engaged 
the  attention  of  the  courts  of  the  state.  If  our  court  of  last 
resort  or  any  reviewing  court  of  the  state,  has,  at  any  time 
entertained  and  considered  the  proposition,  or  made  any 
ruling  with  reference  to  it,  the  fact  has  not  been  brought  to 
our  notice,  and  it  would  seem  that,  so  far  as  any  reported 
adjudication  by  our  courts  is  concerned,  the  proposition  is 
a  new  and  undecided  one.  The  courts  of  last  resort  of  other 
states  and  countries,  however,  have  dealt  with  the  matter, 
and  reported  cases  there  are  in  plenty,  blazing  the  way  and 
evolving  a  reasonable  rule  by  which  the  rights  of  parties 
may  be  correctly  measured. 

It  is  a  general  rule  that  inevitable  accident,  or  unavoid- 
able casualty,  making  strict  performance  of  an  agreement 
impossible,  does  not  absolve  a  man  from  his  contracts.  In 
general  they  must  be  performed  or  their  non-performance 
compensated.  There  is  an  exception  to  this  rule,  as  well 
established  as  the  rule  itself,  that  in  contracts  in  which  per- 
formance depends  upon  the  continued  existence  of  a  certain 
person  orthing,a  condition  is  implied  that  the  impossibility 
of  performance,  arising  from  the  perishing  of  the  person  or 
thing,  shall  excuse  the  performance.  The  implication 
arises,  notwithstanding  the  unqualified  character  of  the 
promissory  words  of  the  contract,  because,  from  the  nature 
of  the  contract,  it  is  apparent  that  the  parties  contracted 
upon  the  basis  of  the  continued  existence  of  the  particular 
person  or  thing.  To  this  e£Fect  is  the  purport  of  nearly  all 
the  decided  cases.  Mr.  Beach,  in  the  first  volume  of  his 
work  on  the  Modern  Law    of  Contracts,    sec.  217,    clearly 
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and  concisely  8tates]tbe  rules  of  law  obtaining  in  such  con- 
troversies, as  follows: 

'*The  general  doctrine  that,  when  a  party  voluntarily 
undertakes  to  do  a  thing  without  qualification,  performance 
is  not  exc'uaed  because  by  inevitable  accident  or  other  con- 
tingency not  foreseen,  it  becomes  impossible  for  him  to  do 
the  act  or  thing  which  he  agreed  to  do,  is  well  settled.  But 
it  is  equally  well  settled  thnt  when  performance  depends  on 
the  continued  existence  of  a  given  person  or  thing, and  such 
continued  existence  was  assumed  as  a  basis  of  the  agree- 
ment, the  death  of  the  person  or  the  destruction  of  the 
thing  puts  an  end  to  the  obligation. " 

It  will  be  observed  that  the  contractor  is  not  excused 
from  performance  of  his  contract,  as  a  matter  of  course, 
whenever  performane^becomes  impossible  through  the  act  of 
God,  or  inevitable  casualty,  but  only  in  contracts  in  which 
such  inevitable  accident  is  expressly  provided  against,or  the 
continued  existence  of  the  subject  matter  of  the  contract  is 
assumed,  by  both  the  contracting  parties,  as  a  basis  of  the 
agreement;  and  the  class  to  which  a  given  contract  belongs 
is  to  be  ascertained  and^determined,  only,  from  an  examin- 
ation and  consideration  of  the  terms  and  stipulations  of  the 

particular  contract. 

Among  thejunforeseen    happenings,  eflFective   to    excuse 

the  performance  of  a  contract,  are  included  extraordinary 
floods,  storms  of  unusual  violence,  sudden  tempest,  sudden 
death  and  the  like.  They  are  said  to  be  unavoidable,  inev- 
itable casualty,  or  act  of  God,  and  in  proper  circumstances, 
excuse  non-performance  of  a  contract.  That  is  to  say,  the 
acts  of  the  Almighty  are  not  within  the  contract,  and  were 
not  considered.  The  parties  did  not  assume  to  direct  or 
guard  against  the  unknown  and  unknowable  acts  of  God, 
but  made  their  contract  with  reference  to  present  existing 
conditions,  mutually  relying  on  a  beneficient  Providence, 
and  hoping  for  a  continuance  of  the  favorable  conditions; 
and  if  the  favor  is  withdrawn,  it  is  the  act  of  Providence, 
may  be  a  calamity,  to  be  deplored  of  course,  but  for    which 
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neither  is  to  blame  or  to  be  held  responsible.  The  per- 
formance of  the  contract,  in  such  case,  becomes  impossible 
without  the  fault  of  either  party,  and  is  excused. 

Does  the  case  at  bar  fall  within  the  general  rule,  or  with- 
in the  exception  so  plainly  stated?  This,  as  has  been  stated, 
must  and  does  depend  upon  the  nature  of  the  contract  in 
question.  The  precise  wording  of  the  contract  with  respect  to 
the  removal  and  re-building  of  the  school-house,  is  as  follows : 

'"Said  James  B.  Townsend  further  agrees  within  said 
time  (60  days),  to  remove  the  present  school-house,  located 
on  the  south-east  corner  of  sec.  18,  *  ♦  *  to  the  above  de- 
scribed premises  (the  new  site)  and  re-build  and  re-con- 
struct the  said  building  so  that  it  will  be  in  suitable  and 
•proper  condition  for  school  purposes,   *  *  *. " 

Froip  a  careful  reading  of  this  provision  of  the  contract, 
it  is  quite  apparent  that  both  parties  assumed  and  relied  on 
the  continued  existence  of  theschool-hoise,and  neither  one 
contemplated, much  less  provided  against  its  destruction,  or 
stipulated  for  oi  against  liability  to  make  compensation  as 
damage,  in  the  event  of  its  ceasing,  from  any  cause,  to  ex- 
ist. The  contract  is  for  the  removal  and  re-building  of  a 
particular  school  building — the  one  situate  on  the  south- 
east corner  of  sec.  18.  No  other  building  was  then  in  contem- 
plation or  consideration.  They  could  as  well  have  provided 
for  the  removal  and  reconstruction  of  some  other  building 
— of  a  building — or  the  construction  of  a  new  one,  if  such 
was  their  agreement.  But  not  so.  Seasonably  construing 
the  contract,  both  assumed  and  presumed  the  school  build- 
ing, desired  and  necessary  to  be  removed,  would  continue 
to  stand  and  exist  as  a  school-house,  and  they  made  their 
contract  for  its  removal  and  re-building,  so  it  would  be  in 
proper  condition  for  school  purposes;  and,  under  the  rule 
stated,  this  manifestly  belongs  to  the  group  or  class  of  con- 
tracts which  form  an  exception  to. the  general  rule, in  that, 
the   continued    existence  of  the  school-house  as    a  distinct 
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entity  was  assumed,  bj  both  parties, as  a  basis  of  the  agree- 
ment,  and  its  destiuction  having  been  wrought  by  in- 
evitable accident  or  act  of  God,  for  which  neither  one  is  to 
blame,  the  performance  of  its  stipulations  is  impossible,  and 
is  excused. 

We  perceive  no  error  in  the  record,  and  the  judgment  is 
affirmed,  with  costs. 

Cable  &  Parmenterj  for  Plain tifif. 

W.  B.  Richie,  and  W,  H.   Leete,  for  Defendant. 


(Sixth  Circuit— Lucas   CJo.,    O.,    Circuit    Court — Jan.  Term,  1898.) 

Before  King,  Haynes  and  Parker,  JJ., 

LEROY  WELEVER  v.  THE    I.  H.    DETWILER  COMPANY    and 

GEORGE  K.  DETWILER. 

Statute  of  Frauds— Contract  for  earth  to  be  removed  from  lot — 
A  coDtract  for  the  mere  removal  of  earth  for  a  certain  mooey  cod- 
eideratioD  is  not  within  the  statute  of  frauds.  But  where  it  ap- 
pears from  the  evidence, that  the  main  consideration  was  not  the^ 
price  to  be  paid  for  the  removal,  but  to  get  the  earth  to  be  re- 
moved, to  be  re-sold  or  used  in  executing  other  contracts  for  fill- 
ing lots,  so  that  the  substance  of  the  contract  was  the  earth  it- 
self, then  such  contract  is  within  the  statute  of  frauds. 


Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Haynes,  J. 

A  petition  in  error  is  filed  in  this  court  for  the  purpose 
of  reversing  the  judgment  in  the  court  of  common  pleas  in 
an  action  brought  in  that  court  wherein  Welever  was  plain- 
tiff and  the  Detwilers  were  defendants.  Suit  was  brought  by 
Welever  against  the  Detwilers  for  the  recovery  of  a  certain 
price  agreed  to  be  paid  for  the  removal,  it  wak  alleged,  of 
certain  earth  from  a  lot.  Issues  were  joined  by  way  of  de- 
nial in  the  case,  and  upon  the  trial  of  the  case,  at  the  con- 
clusion of  the  evidence,  the  court  directed  the  jury  to  re- 
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turn  a  verdict  in  favor  of  the  defendants,  and  the  ground  of 
that  direction  was,  that  the  contract  proved  upon    the    trial 
of  the  case  was  within  the  statute  of  frauds — the  testimony 
showing  that  the  whole  agreement  was  oral. 

In  order  to  get  at  a  proper  understanding  of  the  case  and 
the  proper  application  of  the  principles  of  law,  it  will  be 
necessary  to    read  the  petition  in  the  case: 

''For  cause  of  action  against  the  defendants, plaintiff  says 
that  he  entered  into  a  contract  with  the  defendants  to  re- 
move a  bank  of  earth  then  and  there  being  on  certain  lot& 
fronting  on  Euclid  Avenue,  East  Toledo,  Ohio,  between 
Third  and  Fourth  streets.  By  the  terms  of  said  contract, 
plaintiff  was  to  receive  from  defendants  the  sum  of  $50  for 
the  removal  of  the  said  earth. " 

Now  it  will  be  seen  before  we   get  through,  that  there  ifr 

no  statement  that  the  earth,  in  any  manner  or  form,  should 

belong  to  the  plaintiff. 

''After  entering  into  said  contract  with  the  defendants, 
plaintiff  says  that  he  bargained  with  two  owners  of  property 
located  near  said  bank, to- wit,  one  Frank  Hake  and  one  D. 
Harpster,  to  receive  from  them  $25  for  the  removal  of  said 
bank  of  earth. 

"Plaintiff  further  alleges  that  prior  to  entering  into  said 
contract  with  the  defendant,  he  had  contracted  and  agreed 
with  one  G.  H.  Hartupee  to  procure  and  haul  the  necessary 
earth  to  fill  certain  lots  owned  by  him  in  East  iiJoledo  near 
the  bank  of  earth  aforesaid.  And  by  reason  of  said  contract 
with  said  Hartupee,  this  plaintiff  did  go  to  the  defendants 
and  enter  into  a  contract  with  them  as  aforesaid  for  the  re- 
moval of  said  bank  of  earth,  in  order  to  use  the  same  in 
filling  the  lot  of  G.  H.  Hartupee  as  aforesaid. 

''Plaintiff  further  says  that,  having  thus  made  all  his 
arrangements  to  remove  the  said  bank  of  earth,  and  being 
able  and  prepared  to  do  so,  the  defendants,  in  utter  disre- 
gard of  their  contract  with  the  plaintiff,  refused  to  allow  or 
permit  the  plaintiff  to  remove  the  said  bank  of  earth,  and 
have  thence  hitherto  persisted  in  the  breach  of  their  contract 
by  so  refusing  to  allow  the  plaintiff  to  remove  said  earth. 
And  BO  it  was  that  the  plaintiff  was  compelled  to   procure- 
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•earth  at  another  place  some  distance  farther  from  the  said 
lot  of  G.  H.  Hartapee  than  was  the  said  bank  of  earth  of 
defendants,  and  was  compelled  to  dig  and  haul  the  same  at 
great  cost  and  expense  to  plaintiff  over  what  be  would  have 
been  compelled  to  pay  had  d^^fendants  ful6lled  their  said 
-contract. 

'^Plaintiff  was  also  put  to  much  time  and  expense  in  find- 
ing the  said  earth  with  which  to  611  said  lot  of  said  Hartu- 
pee  in  order  to  fulfill  his  contract  with  him. 

'*  Plaintiff  is  further  damaged  bj  reason  of  the  breach  of 
«aid  contract  by  defendants,  in  that  he  had  contracted  with 
one  Harpster  for  a  large  amount  of  earth,  to-wit:  513 
wagon  loads,  which  cost  plaintiff  to  haul  and  deliver  to  the 
said  Harpster  six  cents  per  load  more  than  it  would  have 
cost  had  said  defendants  fulfilled  their  contract,  and  allowed 
and  permitted  plaintiff  to  remove  their  said  bank  of  earth  as 
aforesaid. 

'^An  itemized  account  of  the  loss  and  damage  sustained 
by  plaintiff  by  reason  of  the  said  breach  of  contract  by  the 
defendants,  is  hereto  attached,  marked  ''Exhibit  A^'  and 
made  a  part  hereof,  the  full  amount  of  the  same  being 
'S410.83. 

''Wherefore  plaintiff  prays  judgment,  etc." 

It  will  be  observed  that  nowhere  does  the  pleader  state 
ihat  he  had  informed  the  defendants  in  any  manner  or  form 
of  the  purposes  for  which  he  intended  to  use  this  earth,  or 
that  he  was  to  use  it  to  fulfill  any  contracts  whatever.  The 
work  was  never  done,  and,  although  the  question  is  not 
raised,  it  seems  to  me  that  the  petition  does  not  state  a 
cause  of  action  against  the  defendants.  The  bill  which  he 
makes  up  for  this  work  is  as  follows: 

'Contract  price    with  Detwiler,  $50.00 

•Contract  price  with  Frank  Hake  and 

D.  Harpster,  25.00 

Cost   to  fill    lot     of  G.    Hartupee, 

shovellers    and    teamsters,  $542.95 

Lost  time  of  self  and  son,  42.00 

Jjabor  of  self  and  son,  144.00 


$728.95 
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Credit: 

Cash  from  Hartupee,  $398.90 

Cash    from    Worall,    removing 

earth,  li5.00     $423.90 


Loss  on  ]ob  $305.05  $305.05 

513  loads  of  earth  to  Harpster  at  six 

cents  a  load  extra  cost,  30.78 


Total  damage,  $410.83- 

In  his  testimony,  which  is  given  in  the  case,  plaintiff 
states  that  he  went  to  the*  Detwilers  and  told  them  that  he 
wanted  to  get  this  earth,  and  that  they  had  some  talk  in  re- 
gard to  the  matter,  and  Detwiler  agreed  to  meet  him  later 
upon  the  premises.  They  then  met  upon  the  premiseB,and- 
he  claims  that  Detwiler  agreed  to  give  him  $50  to  remove 
the  earth.  There  was  a  dispute  between  them,  however,  as 
to  whether  a  certain  privy  which  stood  upon  the  premises 
should  be  removed  also  by  Mr.  Welever,  and  upon  that  in- 
cident of  the  agreement  they  divided,  and  the  contract  wa& 
given  to  another.  But  he  states  in  his  testimony  in  regard 
to  it  as  follows: 

"Q.  Did  you  tell  him  anything  about  your  making  au 
arrangement  to  put  this  earth  elsewhere?  A.  Yes,  when  he 
says  to  me,  'You  can  commence  on  there  in  ten  days,  or  as 
soon  as  I  get  back,  in  ten  days,  I  will  move  the  house,  give 
the  job  to  a  house  mover.'  Well,  now,'  says  I,  'I  want 
to  make  a  contract  with  another  man:  I  want  to  be  sure  I 
will  have  Ibe  placing  of  this  earth'.  He  says,  'Whatever, 
you  like,  do  whatever  you  like  with  that  bank,  but  the  earth 
is  yours,  now,  cut  it  down  until  I  tell  jou  to  stop,  put  it 
where  you  like,  make  my  contract  you  want  to,  this  bank 
is  yours.'  'I  know  I  am  not  mistaken:  it  is  youre.'  Then 
I  went  and  made  by  contract  for  this  bank  of  earth  to  put 
it  into  this  hole." 

Now,  if  this  was  a  mere  contract  to  remove  the  earth, per- 
haps  no    question   would    be  raised  as  to  whether  it    was< 
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within  the  statute  of  frauds.  But  we  are  clearly  of  the 
•opinioD,  from  the  statement  made  by  plaintiff  as  a  part  of 
his  testimony,  that  the  consideration  of  fifty  dollars  for  re- 
moving the  eartb  was  a  small  part  of  his  contract,  and  the 
real  thing  that  he  expected  to  obtain  was  earth,  as  a  part 
of  this  lot.  It  was  out  of  the  earth  itself,  which  was  to  be 
his,  that  he  expected  to  make  his  profit  by  re-selling  it  or 
using  it  in  refilling  other  lots,  for  which  he  was  to  get  a 
compensation.  So  that  we  are  constrained  to  hold  that  the 
substance  of  the  contract  was  the  sale  of  the  earth  itself — 
the  fifty  dollars  to  be  paid  him  for  removing  it  was  simply 
incidental,  and  not  the  main  consideration  of  the  contract. 

Now,  whether  this  is  within  the  statute  of  frauds,  we  think 
is  a  question  that  is  very  largely  decided  for  us  in  the  case 
of  Hirth  V.  Graham,  50  Ohio  St.,  57,  recently  decided  by 
the  supreme  court  of  this  state.  In  that  case  the  question 
arose  in  regard  to  the  sale  of  some  standing  timber — 
whether  or  not  the  sale  was  within  the  statute  of  frauds. 
The  court  say,  in  the  second  syllabus: 

'* A  sale  of  standing  timber,  whether  or  not  the  parties 
contemplate  its  immediate  severance  and  removal  by  the 
vendee,  is  a  contract  concerning  an  interest  in  lands,  with- 
in the  meaning  of  the  statute  of  frauds,  and  is  voidable  by 
either  party  if  not  in  writing." 

That  case  was  first  tried  before  a  justice  of  the  peace, and 
came  up  from  that  court.  A  request  was  made  to  the  jus- 
iice  to  instruct  the  jury  that  **if  they  find  from  the  evidence 
that  the  trees  about  which  this  action  is  brought  were  at 
the  time  of  said  alleged  contract  then  growing  upon  the 
land  of  defendant,  and  that  no  note  or  contract  or  memor- 
andum of  the  contract  of  sale  was  at  the  time  made  in  writ- 
ing, the  plaintiff  cannot  maintain  this  action,  and  your 
verdict  should  be  for  the  defendant";  which  instruc- 
tion tbe  justice  refused  to  give,  but  on  the  contrary  gave 
them  the  following  instruction  on  the  subject: 
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^'Tbia  is  an  action  for  damage,  not  on  the  contract,  nor 
to  enforce  the  same,  and  if  yon  find  that  a  contract  was 
made  verbal  or  otherwise,  and  the  defendant  refused  or 
failed  to  comply  with  its  terms,  the  plaintiff  is  entitled  to 
any  damage  yoa  may  find  him  to  have  sustained  by  way  of 
such  non-compliance.'' 

There  is  qaite  an  extensive  opinion  by  Bradbury,  Judge, 
the  announcement  of  the  opinion  of  the  court  occupying 
seveial  pages,  and  the  question  is  very  fully  discussed  as  to 
whether  the  statute  of  frauds  is  applicable  to  a  case  of  that 
kind,  that  class  of  cases.  It  is  shown  that  in  some  states  of 
this  Union  the  courts  hold  that  the  statute  of  frauds  is  not 
applicable;  but  in  a  large  majority  of  states  the  statute  is 
applicable,  and  the  opinion  proceeds  to  say: 

''The  question  is  now  for  the  first  time  before  this  court 
for  determination;  and  we  are  at  liberty  to  adopt  that  rule 
on  the  subject  most  conformable  to  sound  reason.  In  all 
its  other  relations  to  the  affairs  of  men,  growing  timber  is 
regarded  as  an  integral  part  of  the  land  upon  which  it 
stands;  it  is  not  subject  to  levy  and  sale  upon  execution  as 
chattel  property;  it  descends  with  the  land  to  the  heir,  and 
passes  to  the  vendor  with  the  soil.  Coal,  petroleum,  build> 
ing  stone,and  many  other  substances  constituting  integral 
parts  of  the  land,  have  become  articles  of  commerce,  and 
easily  detached  and  removed,  and,  when  detached  and  re- 
moved, become  personal  property,  as  well  as  fallen  timber; 
but  no  case  is  found  in  which  it  is  suggested  that  sales  of 
such  substances  with  a  view  to  their  immediate  removal, 
would  not  be  within  the  statute.  Sales  of  growing  timber 
are  as  likely  to  become  the  subjects  of  fraud  and  perjury,  as 
are  the  other  integral  parts  of  the  land,  and  the  question 
whether  such  sale  is  a  sale  of  an  interest  in  or  concerning 
lands,  should  depend  not  upon  then  intention  of  the  parties, 
but  upon  the  legal  character  of  the  subject  of  the  contract, 
which, in  the  case  of  growing  timber,is  that   of   realty." 

See  also  unreported  case  of  Lithgow  v.  Shook,  39  Law 
Bulletin,   39. 

Now,  holding  this  to  be  a  sale  of  a  portion  of  the  real  es- 
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tate,  a  sale  of  a  portion  of  the  land  itself,  we  are  clearly  of 
the  opinion  that  it  falls  within  the  statute  of  frauds,  and 
that  the  contract  being  verbal,  no  recovery  could  be  based 
upon  it,  and  the  court  of  common  pleas  was  therefore  right 
in  directing  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendants, and  the  judgment  of  the  common  pleas  will  there- 
fore be  affirmed. 

Hiird,  Brumback  &  Thatcher,  for  Plaintiff  in  Error. 

King  &  Tracy,  for  Defendant  in  Error. 


(Fifth     Circuit— Stark     Co..  0.,  Circuit  Court— Feb.  Term,  1898.)- 
Before  Adams,  Douglass  and  Smyeer,  JJ. 
B.  DANNEMILLER  &  SONS  v.  HENRY  LEONARD  &  SON. 

Evidence  ^Conversation  by  telephone— Competency  of  one  listening, 
to  conversation— 

Where  a  coaversation  by  telephone  is  carried  od  by  the  parties  to  an 
actioD  about  the  subject  matter  of  the  action,  and  there  is  an 
issue  as  to  what  was  said  between  them,  a  witness  who  heard 
one  of  them  talking  into  the  telephone,  may  testify  to  what  he 
heard. 


Error  to  the  Court  of  Common  Pleas  of  Stark  county. 

Adams,  J.   (Orally.) 

The  case  of  B.  Dannemiller  &  Sons  against  Henry  Leon- 
ard &  Son  is  here  on  error.  The  plaintiff  in  error  was  the 
plaintiff  below,  and  the  case  was  commenced  by  the  filing 
of  a  petition  in  the  short  form  on  an  account  for  S733.99. 
The  answer  first  contains  a  denial  of  the  indebtedness,  and 
on  that,  for  obvious  reasons,  nothing  could  be  claimed. 
The  answer  further  alleges,  in  brief,  a  payment  on  the  ac- 
count on  December  29th,  1896,  by  a  note  of  D.  Tyler  for 
So50.40;  claims  that  amount  should  be  credited  on  the  ac* 
count,  and  admits  a  balance  due  of  $183.59,  and  no  more, 
and  for  the  amount  admitted  to  be  due,  the  defendants 
afterwards  offered  to  confess  judgment. 


{ 
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The  reply  admits  that  the  parties  agreed  to  receive  the 
note  as  a  payment;  and  the  note,  in  fact,  about  which  the 
controversy  arises,  was  a  forty  day  note,  made  by  D.  Tyler, 
payable  to  the  order  of  Henry  Leonard.  But  the  reply 
further  states  that  they  agreed  to  take  that  note  as  a  pay- 
ment, with  the  further  agreement  that  Henry  Leonard 
should  endorse  the  note  in  the  ordinary  commercial  way; 
but  says  that  shortly  after  the  receipt  of  the  note  the 
plaintiffs  discovered  that  it  was  endorsed  by  Henry  Leonard 
^^ without  recourse'',  and  that  that  endorsement  was  fraudu- 
lent, and  in  violation  of  the  contract,  and  that  they  elected 
to  rescind  the  contract  and  returned  the  note,  and  denies  all 
other  allegations  of  the  answer. 

It  may  as  well  be  noted  here  that  there  are  no  other  or 
further  allegations  of  fraud,  except  that  tney  say  that  this 
endorsement  was  fraudulent — "without  recourse.''  There 
are  no  facts  alleged  from  which  the  inference  of  fraud  could 
be  drawn ;  but  the  reply  does  allege  a  breach  of  the  contract. 

The  case  was  tried  on  these  issues,  and  resulted  in  a  ver- 
dict for  the  plaintiff  for  an  amount  somewhat  less  than  the 
amount  for  which  the  defendants  offered  to  confess  judg- 
ment— one  hundred  and  eighty  some  dollars. 

The  plaintiffs  prosecute  error  here,  and  insist  this  judg- 
ment should  be  reversed, — first,  for  error  in  the  exclusion' 
of  evidence,  (2)  error  in  the  charge,  and  (3)  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence. 

The  controversy  here,  and  the  fact  to  be  determined  by 
the  jury,  and  to  be  reviewed  by  this  court,  as  to  the  weight 
of  the  evidence,  depends  entirely  upon  the  evidence  of 
Julius  Dannemiller  and  Henry  Leonard.  Henry  Leonard 
testifies  that  the  contract  was  that  Dannemiller  &  Sons 
were  to  take  this  note  of  D.  Tyler  as  a  payment.  He  says 
that  nothing    was   said  about    endorsing   it    *' without   re- 
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course",  but  that  be  told  tbem  tbat  if  tbey  preferred  Tyler 
to  bim,  tbey  could  bave  the  note. 

Dannemilier  testifies  tbat  it  was  stated  explicitly  to  Henry 
Leonard  tbat  be  must  endorse  tbe  note,  and  tbat  "he  knew 
wbat  tbat  meant — tbat  if  Tyler  did  not  pay  tbe  note,  that 
be  must." 

Tbat  is  denied  by  Leonard,  and  as  we  view  tbis  case, 
tbat  was  tbe  only  controversy  between  the  parties  as  to 
wbat  tbe  real  contract  was;  altbougb  tberemigbt  bave  been 
anotber  controversy  as  to  wbetber  Dannemilier  knowingly 
accepted  tbe  note  witb  tbe  endorsement '*witbont  recourse" 
tbereon,  and  tbereby  agreed  to  a  new  and  a  different  con- 
tract from  tbe  one  wbicb  be  testified  to. 

So  tbat,  tbeie  being  tbis  conflict  of  testimony,  and  it 
depending  almost  entirely  upon  wbetber  tbe  jury  would  be- 
lieve Julius  Dannemilier  or  Henry  Leonard,  it  is  clearly  not 
a  case  wbere  a  reviewing  court  can  say  tbat  tbe  verdict  is 
clearly  or  manifestly  against  tbe  weigbt  of  tbe  evidence. 

Tbis  cbarge  is  long,  and  tbere  are  numerous  exceptions 
to  it,  but  we  bave  examined  tbe  cbarge  carefully,  and  while 
in  tbe  trial  of  tbis  case  and  in  tbe  cbarge  tbere  was  perhaps 
too  much  said  about  tbe  question  of  fraud  (because  we  think 
tbat  tbere  was  no  real  allegation  of  fraud  in  tbe  pleading), 
yet,  after  a  careful  examination  of  tbis  cbarge,  we  think 
tbat  tbe  cbarge  stated  tbe  law  correctly  as  tbe  case  was 
tried  between  tbe  parties. 

Tbe  other  error,  in  tbe  exclusion  of  the  evidence,  oc- 
curs on  page  36,  as  to  the  testimony  of  Louis  B.  DeVille. 
Both  Dannemilier  and  Leonard  testify  tbat  one  or  two  con- 
versations tbat  tbey  bad  were  over  tbe  telephone.  That 
is,  Dannemilier  was  in  tbe  o6Sce  of  Dannemilier  &  Sons 
using  tbe  telephone  there,  and  Leonard  was  at  the  other  end 
of  tbe  line.  Both  agree  that  there  was  a  conversation,  and 
disagree  as  to  tbe  terms  of  tbat  conversation,  as  to  what 
was  said  by  tbe  respective  parties  to  tbe  conversation. 
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Louis  K.  DeVille  testifies  that  he  was  in  the  office  of 
DaDoemiller  &  Sods,  and  we  think  he  identifies  that  tele- 
phone conversation  with  sufficient  certainty,  so  that  there 
<;an  be  no  reasonable  doubt  that  he  was  present,  if  his  testi- 
mony is  to  be  believed — that  he  was  present  in  the  office  of 
Dannemiller  &  Sons  at  the  time  that  Dannemiller  was  talk- 
ing to  Leonard  over  the  telephone. 

Now  he  is  asked  to  testify  as  to  what  Dannemiller  sa^'d 
into  the  telephone  at  his  end  of  the  line.  Of  course,  he 
could  not  hear,  and  he  does  not  attempt  to  state  what  oc- 
curred at  the  other  end  of  the  line,  nor  does  he  attempt  to 
repeat  what  Dannemiller  said  had  occurred  at  the  other  end 
of  the  line.  But  the  attempt  is  made  to  show  by  him  what 
Dannemiller  said;  and  the  offer  to  prove  by  him  is  that 
Dannemiller  said  into  the  telephone,  in  that  conversation, 
that  ''this  note  is  to  be  endorsed  by  you,  you  know  what 
that  means, — if  Tyler  does  not  pay  it,  you  must. '^  Now 
the  question  is  whether  that  testimony  is  competent  or  not; 
and  if  competent,  is  it  material. 

The  case  in  153rd  Illinois,  page  262,  and  I  need  only 
iread  the  second   paragraph  of  the  syllabus, — says: 

''It  is  not  error  to  permit  a  by-stander  in  a  telephone 
office  to  testify  to  the  part  heard  by  him  of  a  conversation 
by  telephone^  such  conversation  being  shown  aliunde  to 
have  been  between  the  parties  to  a  suit,  and  upon  the 
Bubject-matter  thereof. " 

Leonard  testifies  that  this  conversation  was  about 
the  subject-matter  of  the  suit.  Dannemiller  testifies  that 
it  was  about  the  subject  of  the  suit,  and  each  gives  his 
veisioD  of  that  conversation.  DeVille  testifies  that  he 
was  there,  and  he  heard  Dannemiller's  part  of  it,  and 
the  offer  is  made  to  prove  by  him  what  Dannemiller  said. 
We  think  that  on  the  authority  of  this  Illinois  case,  and 
upon  the  reason  of  the  matter,  that  the  testimony  is  com- 
petent. 
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By  way  of  illustration,  if  you  leave  out  the  coDuectioD 
by  the  telephone  line,  and  have  Dannemiller  and  Leonard 
in  adjoining  rooms  so  that  they  are  not  visible  to  each  other, 
but  the  sound  of  their  voices  could  be  heard  between  them, 
and  have  DeVille  in  the  room  with  Dannemiller  where  he 
can  see  and  hear  Dannemiller,  but  cannot  see  or  hear  Leon- 
ard, and  you  have  Leonard  and  Dannemiller  admitting  that 
they  were  talking  to  each  other  at  that  time, and  DeVille  tes- 
tifying  to  what  Dannemiller  said,  we  think  that  would  simp- 
lify the  matter  by  leaving  out  the  telephone  connection^ 
clearly  DeVille's  testimony  tenda  very  strongly  to  corrobor- 
ate the  testimony  of  Dannemiller  as  to  what  that  conversa- 
tion was.  Where  there  is  a  dispute  between  Dannemiller 
and  Leonard  as  to  what  was  said  there,  we  think  the  evi- 
dence was  competent.  And  it  was  material;  in  the  state 
of  this  proof,  where  the  case  turned  upon  whether  Danne- 
miller told  the  truth,  or  whether  Leonard  told  the  truth, 
or  which  one  the  jury  would  believe,  we  think  that  it 
was  a  very  material  matter.  It  might  have  changed  the 
verdict  in  this  case.  And,  for  the  error  in  the  exclusion  of 
that  evidence,  and  for  no  other  error,  the  judgment  of 
the  court  of  common  pleas  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


Third  Circuit— Defiance  Co., O., Circuit  Court— March  Term,  1896. 

Before  Day,  Price  and  Norris,  JJ. 
HENRY    SUHR  v.  S.  W.  HOOVER. 


Court  limiting  argument  to  Jury   to    subjects  averred  in  pleading 

not  error — 

(1. )  It  is  not  error  for  the  court  to  limit  the  field  which  might  be  cov- 
ered by  counsel  in  their  address  to  the  jury,  to  the  matters  aver- 
red in  fhe  pleadings— in  this  instance,  an  action  on  promissory 
notes,  where  not  mere  failure,  but  utter  want  of  consideration 
was  set  up  as  a  defense,  to  confine  them  to  the  claim  of  totals 
want,  and  not  mere  failure,  nf  the  nonflideration. 


^ 
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Holder  of  notes  acquired  before  maturity  for  value,  knowing  the 
-consideration  therefor,  which  is  found  wit?iout  substance,  not  inno- 
■cent  holder— 

(2. )  The  holder  of  noten  acquired  before  maturity  for  value,  who 
has  full  knowledge  of  the  pretended  considerationB  for  which 
the/  were«  executed,  which  considerations  are  found  of  no  sub- 
stance, if  not  a  fraud,  is  not  an  innocent  holder,  and  can  not 
enforce    payment. 


Error  to  the  Coart  of  Common  Pleas  of  Defiance  county. 

NOBRIS,  J. : 

The  defendant  in  error  was  the  plaintiff  below,  and  com- 
menced hie  action  to  recover  on  two  promissory  notes  exe- 
cuted by  the  plaintiff  in  error,  to  one  W. P. Place, or  bearer; 
one  for  $250,  due  four  months  after  date,  and  one  for  $225, 
due  six  months  after  date,  each  dated  April  2,  1895,  and 
bearing  interest  at  6  per  cent,  per  annum.  And  he  filed 
his  petition  in  the  trial  court  founded  upon  these  evidences 
of  indebtedness. 

To  this  petition  defendant  filed  his  answer  and  amend- 
ment thereto, and  denies  each  allegation  of  the  petition,  and 
as  a  further  defense  to  plaintiff's  action,  he  says  that  his 
signatures  to  said  notes  were  obtained  by  misrepresentation 
made  to  him  and  by  fraud  practiced  upon  him  by  Place,the 
f)ayee,and  Hoover,  the  present  holder  and  plaintiff  in  this 
case.  That  they  represented  to  him  that  they  owned  certain 
secrets  useful  in  the  treatment  of  Hernia, and  that  if  defend- 
ant  Suhr  and  one  Charles  Hubbard  would  execute  their 
ootes  for  $675,  they  would  sell  them  the  exclusive  right  to 
use  said  treatment  in  Defiance  and  ]Ienry  counties,  and 
would  furnish  them,  free  of  charge  for  one  year,  a  certain 
medicine  used  in  the  treatment  of  Hernia,  of  which  medi- 
cine Place  was  the  sole  manufacturer  and  owner,  and  would 
furnish  full  printed  instructions  fully  informing  them  as  to 
how  said  system  of  treatment  should  be  practiced;  and  af- 
ter the  expiration  of  one  year,  furnish  them  with  said  medi- 
cine at  the    price  of  $3  per  fluid    ounce.     Hubbard  was   a 
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practicing  physician,  and  upon  these  representations  and 
promises,  and  upon  the  representations  made  by  Hoover  and 
Place  that  under  this  system  of  treatment  and  by  the  use 
of  this  medicine,  there  would  be  no  cutting,  no  pain,  no 
danger  to  life,  no  detention  from  usual  occupation,  that  af- 
ter cure  there  would  be  no  necessity  to  use  a  truss, and  that 
the  cure  would  be  radical  and  complete — upon  these  repre- 
sentations and  promises  made  by  Hoover  and  Place,  and  re- 
lying upon  them,  defendant  Suhr  and  said  Hubbard  sign- 
ed a  contract  which,  in  substance,  embraced  these  pro- 
visions in  its  terms,  and  that  in  compliance  with  said 
contract, and  relying  upon  said  representations,  defendant 
executed  the  notes  set  out  in  the  petition. 

Defendant  says,  that  all  these  representations  were  false; 
that  said  system  of  treatment  is  very  painful  and  attended 
with  great  danger  to  life;  that  said  system  of  treatment  did 
detain  the  patients  from  their  occupation,  and  did  not  effect 
the  cure  of  Hernia.  In  short,  that  the  representationss  were 
false;  that  said  treatment  was  without  value,  all  of  which 
Hoover,  who  defendant  alleges  was  a  party  to  the  conspir- 
acy to  defraud  him  and  procure  said  notes,  and  said  Place 
well  knew,  and  of  which  he  was  ignorant,  and  upon  the 
truth  of  which  he  relied,  and  that  hence  his  notes  upon 
which  plaintiff  seeks  to  recover,  were  without  any  considera- 
tion, all  of  which  plaintiff  knew  when  he  took  the  note6,and 
that  to  suffer  the  plaintiff  to  collect  the  same  would  be  a 
fraud  upon  his  rights. 

To  these  averments  of  defendant's  answer  and  amend- 
ment, plaintiff  replies  and  makes  general  denial,  and  avers 
that  he  bought  these  notes  before  maturity  for  value  and 
without  notice  of  the  infirmities  alleged  in  the  answer. 

The  issues  thus  made  up  were  submitted  to  a  jury  in  the 
common  pleas  court  of  this  county,  which  resulted  in  a 
verdict  for  the  plaintiff.  Defendant's  motion  for  new  trial 
was  not  allowed.     Judgment  was  entered  upon  the  verdict. 


i  ( 
( ( 
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a  bill  of  exceptioDs  was  taken    to    the    proceedings  of   the 
Goart  below, and  error  is  here  prosecuted  to  obtain  reversal. 
The  reasons  assigned  for  reversal,   embodied  in    the  mo- 
tion for  a  new  trial  and  in  the  petition  in  error,  are: 

'^That  the  verdict  is  against  the  weight  of  the  evidence 
and  contrary  to  the  law  of  the  case. 

*' Error  in  admitting  evidence  over  defendant's  objection 
and  in  the  exclusion  of  evidence  offered  by  the  defendant. 
Error  in  the  charge  to  the  jury. 
Error  in  overruling  the  motion  for  a  new  trial." 

And  the  defendant  also  complains  that  the  trial  court 
abused  its  discretion  in  certain  criticisms  of  the  answer 
made  in  presence  of  the  jury;  and  it  erred  in  refusing  to 
allow  defendant's  counsel  to  address  the  jury  upon  evi- 
dence other  than  such  as  bore  upon  the  failure  of  consid- 
eration pleaded  in  the  answer. 

The  court,  upon  objection  being  made  to  the  introduc- 
tion of  testimony  sustaining  the  matters  and  things  pleaded 
in  defendant's  answer,  by  way  of  substantive  defense,  re- 
fused to  allow  the  case  to  proceed  upon  the  pleading  as  it 
then  stood,  and  remarked, in  substance,  that  the  allegations 
of  the  answer  as  to  misrepresentations  and  fraud  as  therein 
pleaded  were  not  sufficient  to  bar  a  recovery  or  to  sustain 
the  admission  of  evidence.  And  this  in  the  presence  of 
the  jury. 

These  remarks  of  the  trial  judge  were  criticisms  of  this 
pleading;  they  were  made  before  the  testimony  had  pro- 
ceeded to  any  length, at  least  upon  defendant's  case.  They 
did  not  go  to  the  merits  of  thg  controversy, and  were  not  in 
a  spirit  of  hostility  to  the  defendant  or  his  cause,  and  so 
far  as  we  can  see,  in  no  wise  were  to  his  prejudice  in  the 
determination  of  the  case.  The  court  promptly  allowed 
amendment.  We  see  in  this  objection  no  serious  cause  to 
differ  with  the  court  below. 

As  to  the  limit  put  by  the  trial  court  upon  the  field    that 
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might  be  covered  by  defendant's  counsel  In  their  address  to 
the  jury,  we  see  in  this  nothing  prejudicial,  becanae  by  it 
the  subject  of  comment  was  only  circumscribed  by  the  hor- 
izon of  the  case.  The  proposition,  not  only  of  failure,  bat 
entire  want  of  consideration  for  the  notes  in  suit, as  pleaded 
in  the  answer  and  amendment,  was  a  theme  upon  which 
counsel,  if  they  saw  fit,  could  point  a  moral  or  adorn  a  tale 
to  their  hearths  content.  And  nothing  is  revealed  by  the 
record  that  would  indicate  that  counsel  wrapped  their  faces 
in  their  mantels,or*at  all  retired  from  the  combat. 

We  have  read  this  record  very  carefully,  every  word  of 
it,  and  we  have  failed  to  find  error  in  the  admission  or  re- 
jection of  evidence. 

And  now  coming  to  the  objection  that  the  verdict  is  not 
sustained  by,  but  is  contrary  to  the  weight  of  the  evidence, 
and  is  against  the  law  of  the  case.  This  assignment  of 
error  brings  up  in  review  everything  upon  which  Mr.  Hoo- 
ver's right  of  recovery  is  grounded.  It  directs  the  atten- 
tion of  this  court  to  the  consideration  of  the  notes  upon 
which  recovery  is  sought,  and  challenges  the  construction 
of  the  contract,  which  recites  the  reasons,  and  values,  and 
the  considerations  for  which  the  notes  were  given.  The  con- 
tract is  in  evidence,  and  upon  it  depends  this  case.  The 
contract  is  a  pretty  skillful  piece  of  fine  printing.  The  Wil- 
cox Hernia  Go.  was  a  concern  located  at  Binghampton,New 
York— eo  says  the  contract,  I  quote  from  it,  '*and  W.  F. 
Place  was  the  owner'' — Place,  as  such,  was  the  owner  of 
certain  useful  secrets  in  the  treatment  of  Hernia  or  rupture, 
and  he  was  the  sole  manufacturer  of  a  certain  remedy  used 
in  and  about  this  treatment  of  that  complaint.  Suhr,  this 
defendant,  and  Hubbard,  were  desirous  of  purchasing  the 
exclusive  right  to  use  this  treatment, and  in  consideration  of 
S675,part  of  which  is  evidenced  by  the  notes  in  suit,  Place, 
as  the  owner  of  the  Wilcox-Hernia  Oo.,  agrees  to  grant, 
bargain,  sell  and  convey  to   defendant  Hubbard,  the  exclo- 
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8iv.e  right  to  use  this  treatment  in  Detiance  and  Henry 
coanties^  That  is  the  contract.  As  an  incident  and  con- 
dition of  this  agreement,  the  Hernia  Co.  agrees  to  furnish 
the  defendant  and  Hubbard  with  full  printed  instructions 
for  practicing  this  system,  and  without  charge  agrees  to 
furnish  for  the  period  of  one  year,  whatever  of  this  medi- 
cine might  be  required  in  the  treatment  of  cases.  And 
will, says  the  contract, after  three  years, furnish  the  medicine 
or  fluid  at  $3.00  per  fluid  ounce,  and  will  not  furnish  the 
fluid  to  anyone  else  in  this  territory,  nor  practice  said  sys- 
tem of  cure  in  these  counties.  And  as  a  further  considera- 
tion, and  for  this,  the  second  parties  agree  to  practice  the 
system  and  use  the  fluid  only  in  those  counties,  and  agree 
to  use  diligence  and  care  in  the  treatment  of  cases,  and  fur- 
ther agree — not  to  pay  any  more  money — but  to  execute 
their  notes,  upon  the  delivery  of  the  contract,  as  the  evi- 
dence of  the  purchase  price  which  they  agree  to  pay,  for 
the  exclusive  privilege  of  practicing  the  system  of  treat- 
ment in  these  counties. 

Now,  what  did  this  defendant  and  Hubbard  buy  with 
this  $675?  They  bought  no  secret,  for  no  secret  was  ever 
revealed  to  them.  Not  a  year's  supply  of  medicine,  for 
that  WHS  not  the  system  of  treatment,  but  a  mere  incident 
of  the  system  of  treatment.  For  the  gratis  medicine  they 
were  to  use  diligence  and  care  in  the  practice  of  the  system, 
and  make  a  market  for  fluid  at  $3.00  per  ounce;  and  were 
to  execute  their  notes  as  evidence  of  the  full  purchase  price 
agreed  in  the  contract,for  the  right  given  to  exclude  others 
from  alleviating, by  the  same  system,  the  suflFerings  of  their 
kind,  and  not  for  the  payment  of  the  notes, but  for  the  pur- 
pose of  these  latter  stipulations,  they  give  a  bond  of  $1,000. 

They  got  for  their  $675,  what  was  represented  to  them, 
and  what  is  solemnly  declared  in  the  contract  to  be  a  valu- 
able and  a  secret  and  an  exclusive  method  of  cure,  in  the 
mysteries  of  which  they  were   to   be  initiated,  and    in    the 
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practice  of  which  they  were  to  be  educated,  and  made  wise 

by  the  full  printed  instructions  of  the  Wilcox    Hernia    Co. 

And  the  contract  pretends  to  give  them  the  sole  control  over 

the  territory,  and  the  exclusive  right    to    use    the  system 

therein. 

Now,  of  what  did  the  system    for   which  they  agreed   to 

pay  $675  consist?  It  consisted  of  subcutaneous  treatment 
of  Hernia,  with  an  ordinary  hypodermic  syringe,  and  of 
nothing  else.  Was  it  a  novel  method  of  treating  that  afflic- 
tion? No,  it  was  nearly  as  old  as  the  cesarean  birth.  Was  it 
secret?  Far  from  it;  a  physician  who  knows  not  of  it  is  away 
outside  of  the  most  venerable  upon  surgery  and  specialties. 
Is  it  patented?  No.  What  right, exclusive  or  otherwise, was 
acquired  by  this  purchase  to  practice  this  system  of  treat- 
ing rupture?  No  right.  By  What  authority  could  the  Wil- 
cox Hernia  Oo.,  of  Binghampton,  N.  Y.,  vouchsafe  to  de- 
fendant or  to  Hubbard  the  exclusive  right  to  do  these 
things  in  Defiance  and  Henry  counties,  Ohio?  By  no  au- 
thority whatever.  What  then  was  bought  with  ihis  $675? 
Nothing,  not  a  thing  in  the  world.  And  even  if  it  were 
that  which  could  be  parted  with,  the  record  shows  that  de- 
fendant and  his  colleague  received  no  printed  instructions^ 
and  no  formula. 

At  the  time  this  contract  was  signed  and  these  notes  were 
given  Hoover  was  in  the  Hernia  combination   himself.    His  ] 

office  appeared  to  have  been  the  headquarters  of  Place,  as 
it  was  of  Allen  and  Griffin,  and  others  who  were  engaged 
in  the  practice  of  this  system,  or  were  lay  members  of  a 
syndicate,  the  object  of  which  was  to  push  the  method. 

Hoover  had  bought  territory  of  Place  three  months  before 
the  date  of  these  notes.  They,  Hoover,  Allen  and  Griffin 
and  others,  were  all  present  when  this  deal  was  made. 
Hoover  knew  all  about  the  consideration  of  these  notes;  he 
knew  all  about  this  Hernia-Wilcox  combination.  He  says 
the  system  was  not  new,  was  not  patented,  was  not  a  secret. 
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Of  the  flaid,  the  formala  of  which  he  sweaiB  he  knew  and 
refused  to  give  from  the  witness  stand,  he  don't  say  it  is 
new  or  the  best,  bat  merely  designates  it  as  pretty  good 
fluid.  And  with  all  this  knowledge  of  this  transaction  from- 
its  very  inception, standing  as  he  did  as  godfather  to  it,  how 
could  he  be  an  innocent  holder  of  these  notes?  He  surely 
could  not,  and  we  so  find.  The  notes  were  without  consid- 
eration,and  he  knew  it  when  he  acquired  them.  This  being 
the  case,  we  find  that  the  verdict  is  not  supported  by  the- 
weight  of  the  evidence,  but  is  contrary  to  the  evidence,  and 
against  the  law  of  the  case. 

And  in  the  face  of  the  contract  as  we  have  considered  it, 
we  find  that  the  charge  of  the  court,  which  is  otherwise  full 
and  complete,  in  so  far  as  the  jury  were  instructed  that 
this  contract  imputed  a  consideration  for  the  existence  of 
these  notes,  was  misleading. 

The  judgment  is  therefore  reversed  and  a  new  trial  is- 
granted  at  costs  of  defendant  in  error,  and  the  case  is  re- 
manded to  the  common  pleas  for  execution  and  for  further 
proceedings. 

John  W,  Slough  and  B.  B.  Kingsbury,  for  PlaintiflP  in- 
Error. 

C.  A.  Bowersox,  for  Defendant  in  Error. 


(Sixth    Circuit— Lucas    Co.,  O.,  Circuit    Court— Jan.  Term,  1898.)- 

Before  King,  Haynes  and  Parker,  JJ. 

THE  PHOENIX  INSURANCE  COMPANY,  of  Hartford,  Conn.,  v. 

•CHARLES  ROMEIS. 

Fire  insurance — Appraisement  of  loss  claimed  to   be   void — Direct 
action  on  policy  proper — 

(L)  In  an  action  against  an  insurance  company  for  the  amount 

which  it  should  pay  on  account  of  a  loss  by   fire  which  loss 

had  been  appraised  by  appraisers  as  provided  by  the  policy, 

but  which  appraigement,[the[insured  claimed,  was   improp- 
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erly  made  and  void,  the  action  was  correctly  brought  upon 
the  policy  for  the  whole  amount  it  was  claimed  the  company 
was  linble  to  pay 

Same— Action  to  have  appraisement  set  aside  not  necessary — 
'(2.)  In  such  a  case  it  is  not  necessary  by  a  separate  action, or  a 
separate  cause  of  action,  in  the  petition,  to  first  attaclc   and 
seek  to  have  the  appraisement  set  aside  by  the  court. 

Appraisement — What  will  not  amount  to — 
(8.)  The  property  injured  was  a  stock  of  goods,  some  of  which 
were  entirely,  and  otliers,  partly  destroyed.  Held,  the  ap- 
praisers could  not  make  a  proper  appraisement  of  the  whole 
loss  by  a  mere  inspection  of  the  stock  remaining,  nor  with- 
out consulting  books  and  papers,  and  hearing  witnesses  up- 
on values  of  the  articles  destroyed. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

King,  J. 

June  22,  1896,  defendant  in  error  was  insured  by  the 
Phoenix  Insurance  Company  for  $2,000.  June  28,  1896,a 
fire  injured  the  stock  of  goods  insured  and  destroyed  a  part. 
There  was  other  insurance  upon  this  stock  of  goods  amount- 
ing to  $5000.  A  suit  was  brought  in  the  court  of  common 
pleas  to  recover  of  the  Phoenix  Insurance  Company  a  two- 
seventh  part  of  the  loss  alleged  to  be  $1901.42,  with  inter- 
est from  October  26,  1896. 

To  the  petition  there  was  an  answer,  and  a  reply  to  the 
answer.  Afterwards  a  trial  was  had  at  the  September  term, 
1897,  which  resulted  in  a  verdict  for  the  plaintiff  for 
$2010.94,  upon  which  verdict  a  judgment  was  rendered  for 
that  amount,after  the  overruling  of  a  motion  for  a  new  trial, 
and  the  case  is  brought  here,  and  we  are  asked  to  reverse 
that  judgment. 

We  have  given  quite  an  extended  consideration  to  the 
case,  because  it  involves  a  great  many  questions,  and  some 
of  them  important  ones.  The  variety  and  number  of  ex- 
ceptions in  the  record  will  preclude  our  noticing  them  in 
detail.  Those  which  we  deem  it  necessary  to  notice,  may 
>be  classified  as  follows: 
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"1.  It  is  claimed  that  there  was  an  appraisement  entered 
into  by  the  parties  nnder  this  policy,  the  result  of  which 
binds  both,  and  that  an  action  could  not  be  maintained  up> 
on  the  policy  until  the  appraisal  was  first  set  aside,  in  a 
separate  action,  or  by  a  separate  cause  of  action  included  in 
the  same  petition,  and  heard  and  determined  by  the  court 
before  and  apart  from  determining  the  other  issues  of  fact 
in  the  case. 

**2.  That  the  court  erred  in  permitting  evidence  to  be 
offered  under  the  petition  as  drawn  attacking  the  appraisal, 
and  in  submitting  this  evidence  to  the  jury  along  with  the 
other  issues  in  the  case. 

''3.  That  the  verdict  as  returned  by  the  jury  upon  that 
question,  is  not  sustained  by  the  evidence. 

"4.  It  is  claimed  that  the  plaintiff  should  not  have  re- 
covered because  he  bad  not  complied  with  certain  conditions 
of  the  policy  precedent  to  the  right  to  maintain  an  action — 
that  is,that  he  did  not  make  proper  proof  of  loss  as  required 
by  his  policy;  and  next,  that  be  did  notsubmitto  an  exam- 
ination under  oath,  nor  produce  his  books  and  papers,  as 
required  by  the  terms  of  th«  policy. 

**5.  That  improper  evidence  was  admitted  on  the  part  of 
the  plaintiff  below. 

'^6.   That  the  court  erred  in  its  charge  to  the  jury. 

' '  7.  That  the  amount  of  the  verdict  returned  by  the  jury  is 
excessive.*' 

1.  Taking  them  in  the  order  I  have  named, the  first  question 
arising  is,  whether  the  pleadings  have  properly  presented  the 
issue  which  the  court  heard  and  submitted  to  the  jury. 
The  petition  alleged  the  loss,  the  issuing  of  the  policy,  the 
fire,  the  amount  of  the  loss;  failure  of  the  company  to  pay; 
that  plaintiff  had  duly  performed  all  the  conditions  on  his 
part,  and  asked  for  judgment. 

The  answer  of  defendant  admits  the  issuing  of  the 
policy,  the  amount  of  their  insurance — substantially  as  it 
was  in  the  petition;  admits  that  a  fire  occurred,  and  that  the 
stock  was  damaged. 

It  denies  the  other  allegations  of  the  petition,  and 
alleges    as   a    third    defense,     that    the   policy    contained 
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a  condition  whereby  it  was  agreed  that  in  the 
•event  of  disagreement  as  to  the  amount  of  loss,  the  amount 
should  be  ascertained  by  two  competent  and  disinterested 
appraisers.  It  quotes  that  item  of  the  policy,  and  then  al- 
leges that  a  disagreement  did  arise  between  the  parties,  and 
that  the  plaintiff  and  defendant  entered  into  an  agreement 
in  writing — and  which  agreement  also  included  the  other 
insurers — for  submitting  to  appraisers  the  amount  of  this 
loss;  that  thereupon  the  plaintiff  appointed  a  person  and  the 
defendant  appointed  another  to  act  for  it  aLd  the  co-insur- 
ers; that  the  agreement  was  signed,  and  thereupon  the  per- 
sons named  entered  upon  the  discharge  of  the  duty  of  ap- 
praisal, and  did  appraise  the  loss,  which  appraisement  they 
signed  and  duly  verified. 

The  answer  alleged  that  they  found  the  amount  of  dam- 
age to  this  stock  of  goods  to  be  $2660.77.  It  does  not  say 
anything  further  about  the  amount,  but  if  it  were  carried 
out  it  would  be  found  that  upon  that  the  plaintiff  would  be 
entitled  to  recover  about  $760.22,  with  interest  from  the 
date  named  in  his  petition,  which  would  perhaps  make 
about  8800  all  together. 

To  this  answer  there  is  a  reply  conceding  the  allegations 
contained  in  the  answer:  that  there  was  this  provision  in  the 
policy;  that  the  parties  had  entered  into  an  agreement  tu 
appraise  this  property,  and  going  on  further  to  say  that  the 
appraiser  selected  by  the  Insurance  Company  was  incompe- 
ient,  interested,  prejudiced  and  biased,  and  setting  up 
several  other  things  as  objections  to  him,  and  alleging  that 
they  did  not  return  a  proper,  fair,  true  or  just  appraisement, 
'  that  the  appraisement  was  invalid  for  these  reasons,  and 
ought  to  be  set  aside. 

It  is  said,  as  I  have  before  suggested,  thai  this  ought  to 
liave  been  the  subject  of  a  separate  action,  or  brought  as  a 
separate  cause  of  action,  and  first  determined  in  this  case. 
A  great  many  authorities  have    been  cited    by    counsel    on 
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both  sides,  which  we  have  examined,  and  have  come  to  the 
•conclusion  upon  that  question  that  this  action  was  properly 
brought.  We  do  not  decide  or  hold  that  it  might  not  have 
been  differently  brought,  and  properly  so.  Wd  would  not 
undertake  to  hold  that  it  would  not  have  been  proper  plead- 
ing for  the  plaintiff  to  allege  in  his  petition  the  making  of 
the  appraisement  and  the  award  of  the  appraisers,  and  then 
assert  that  it  was  invalid  for  the  reason  assigned,  and  ask 
io  have  it  declared  invalid  and  set  aside.  There  are  cases 
that  have  proceeded  on  that  line,  in  states  adopting  a  sys- 
tem of  pleading  like  ours,  137  N.  Y.,  137,  (Bradshaw  v. 
Insurance  Oo.  ),but  there  is  no  decision  on  the  precise  point 
of  pleading  contained.  There  are  some  cases  that  are 
Bomewhat  in  point  on  the  subject,  and  we  are  disposed  to 
follow  them.  The  first  I  refer  to  is  a  case  found  in  16 
Washington  tiepts.  232,  (Davis  v.  Insurance  Co. ).  Action 
was  brought,  as  in  this  case,  and  the  answer  was  the  same 
as  in  this  case,  followed  by  a  reply  attacking  the  ward  of 
the  appraisers.  This,  the  court  held  was  entirely 
proper.  I  have  not  time,  and  it  would  not  probably  be 
profitable,  to  read  from  that  very  interesting  case,  but 
many  authorities  are  cited,  deciding  the  question 
squarely.  One  in  67  Federal  Reporter,  483,  (Kahn- 
-weiler  v.  Ins.  Oo. )  decided  by  the  Circuit  Court  of  Appeals, 
District  of  Kansas,  is  an  interesting  case;  and  the  decision 
is  sound,  as  we  view  it.  There  is  a  case  in  68  Federal  Re- 
porter, 173,  (Robertson  v.  Scottish  Union,  etc.  Ins.  Co.), 
along  the  same  line,  in  which  they  distinguish  certain  cases 
in  New  York  and  North  Carolina  from  a  case  decided  in 
Virginia,  but  holding  that  in  Virginia,  under  the^practice 
there  prevailing — the  common  law  system  of  pleading — that 
a  separate  action  would  be  required.  To^the'samejeffect  is 
a  case  in  85  Iowa,  6  (Adams,  Admr.  v.  Ins.  Co. ),  although 
the  question  is  not  squarely  determined  as  to  the  matter  of 
pleading;  but  in  tdat  case  the  action  was  as  in  the  case   at 
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bar,  and  the  defense  set  up  in  the  answer  that  the  matter 
had  been  adjusted  by  appraisers,  and  that  the  plaintiff  had 
no  cause  of  action  upon  the  policy  and  it  was  insisted  that 
he  could  not  recover  upon  the  policy  because  there  bad 
been  an  appraisal,  but  the  court  held  that  he  could.  To  the 
same  effect  is  140  Mass,  343,  (Soars  v.  Ins.  Co.),  and  I 
think  it  a  very  pointed  case  upon  this  question.  There  they 
hold  that  in  an  action  where  it  was  claimed  by  the  plaintiff 
that  the  action  of  the  appraisers  was  for  any  reason  invalid 
so  that  the  appraisement  would  be  set  aside  by  the  court, 
that  it  might  be  so  treated  by  the  plaintiff,  and  that  the  ac- 
tion was  properly  brought  upon  the  policy, and  not  upon  the 
award  of  the  appraisers,  and,  on  page  345,  the  court  say: 

"The  jury  have  found  that  the  award  which  the  defend- 
ant relies  on  is  invalid  It  can  therefore  have  no  effect  up- 
on the  rights  of  the  parties. 

"But  if  it  had  been  a  valid  award,  it  could  not,  as  con- 
tended by  the  defendant,  prevent  the  plaintiff  from  main- 
taining his  suit  upon  the  policy.  The  award  has  reference 
merely  to  the  damages.  The  agreement  of  submission 
merely  refors  to  arbitrators,  the  appraisal  and  estimate  of  the 
damage  by  fire  to  the  plaintiff's  property, and  expressly  pro- 
vides that  the  award  shall  have  no  reference  to  any  other 
question  or  matter  of  difference,  and  shall  be  'of  binding 
effect  only  so  far  as  regards  the  actual  cash  value  of,  or 
damage  to,  such  property.'  A  valid  award  under  this  sub- 
mission might  be  evidence  of  the  damages  in  an  action  up- 
on  the  policy;  but  it  is  too  clear  to  admit  of  any  discussion 
that  the  only  action  of  the  plaintiff  must  be  upon  the  policy, 
and  not  upon  the  award." 

Perhaps  in  that  case  the  award  would  not  have  the  same 
effect  as  it  would  have  had  in  this  case  if  it  had  been  valid, 
but  the  authority,  I  think,  is  very  pertinent  to  this  ques- 
tion; so  that  we  can  hold,  based  upon  good  authority,  that 
the  action  was  properly  brought.  The  defense  came  in 
properly  in  the  answer,  and  the  attack  upon  the  award  is 
placed  in  the  reply. 
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2.  Now,  ander  this  condition  of  the  pleadings,  the  court 
might  well  have  allowed  the  proof  to  follow  the  order  of  the 
issaes  made  by  the  pleadings.  Bnt,  upon  the  trial,  the  court 
requiied  the  plaintiff,  in  order  to  attack  this  award  of  the 
appraisers,  to  offer  his  evidence  bearing  upon  that  point  in 
connection  with  his  other  evidence  in  making  out  his 
case.  There  was  no  error  committed  by  the  court  in  that 
order  —  certainly  none  to  the  prejudice  of  defend- 
ant; it  simply  required  of  the  plaintiff  to  put  in  all  the  tes- 
timony that  he  had  bearing  upon  all  the  issues  in  the  case, 
in  the  first  instance,  and  the  defendant  then  would  have  the 
advantage  of  knowing  what  that  evidence  was,  and  could 
then  answer.  In  this  connection  it  is  said  that  the  court 
erred  in  submitting  that  evidence  to  the  jury;  that,although 
the  pleadings  might  be  proper  and  it  be  entirely  correct  to 
attack  this  award  in  an  action  brought  to  recover  for  the 
amount  of  the  loss,  yet  the  question  of  validity  should  have 
been  determined  by  the  court,  and  not  submitted  to  the  jury. 
We  think  the  court  might  have  determined  that.  But, 
again,  its  action  in  submitting  the  question  to  the  jury, 
could  not,  by  any  process  of  reasoning,  be  prejudicial,since 
the  evidence  submitted  to  the  jury  was  also  submitted  to 
ihe  court,  and  the  court,  in  passing  upon  the  motion  for  a 
new  trial,  necessarily  passed  upon  these  issues,  so  that  it 
was  passed  upon  twice — the  defendant  had  two  tribunals  to 
decide  the  question  rather  than  one,  and  one  of  these  is 
the  one  which  it  claims  should  have  heard  and  determined 
it  alone.  The  statute,  sec.  5131,  as  well  as  the  principles 
of  practice  in  courts  of  equity  allow  the  court  to  submit  any 
question — any  issue  of  fact — to  a  jury.  We  hold  that  there 
was  no  error  in  submitting  this  question  as  it  was  submit- 
ted to  the  jury. 

8.   This  brings  us  to  the  question    whether  this    verdict, 
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upon  that  point,  is  austaiued  by  the  evidence?  We  are  con- 
strained  to  bold  tbat  it  is.  We  could  not  bold  otherwise. 
There  are  several  reasons  for  this.  I  will  say  here  tbat— 
curiously  enough — neither  the  insurance  policy,  nor  agree- 
ment to  arbitrate  is  found  in  this  record,  from  beginning  to 
end;  and  the  only  point  which  is  made  about  that  is,  tbat 
the  bill  of  exceptions,  while  it  purports  to  set  out  all  the 
evidence,  does  not  set  that  out.  However,  that  can  hardly 
be  essential,  since  the  question  is  raised  by  the  answer  and 
reply.  The  answer  alleges  that  the  policy  contained  this 
agreement: 

'^In  the  event  of  disagr3ement  as  to  the  amount  of  Iom 
the  same  shall,  as  above  provided,  be  ascertained  by  two 
competent  and  disinterested  appraisers,  the  insured  and  this 
company  each  electing  one,  and  the  two  so  chosen  shall 
first  elect  a  competent  and  disinterested  umpire;  the  ap- 
praisers together  shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  determine  tne  amount  of 
such  loss;  the  parties  thereto  shall  pay  the  appraiser  respec- 
tively selected  by  them, and  shall  bear  equally  the  expenses 
of  the  appraisal  and  umpire.'' 

The  agreement  was  made,  then,  to  submit  this  loss  to  com- 
petent and  disinterested  appraisers.  That  was  the  agreement 
in  the  policy.  I  take  it  that  they  did  not  make  any  other 
contract  when  they  came  to  make  the  agreement  of  appraise- 
ment. Now, the  evidence  tends  to  show  in  this  case  that  the 
appraiser  appointed  by  the  insurance  company  lived  at  Col- 
umbus, Ohio,  and  that  he  was  sent  for  by  the  company  to 
come  to  the  town  of  Alexandria,  Indiana — in  another  state 
— to  appraise  this  loss.  It  tends  to  show  that  he  had  pre- 
viously acted  for  this  company  in  the  same  capacity.  It 
tends  to  show  that  while  present  and  acting  as  appraiser, he 
effectually  dominated  and  controlled  his  co-appraiser,  that 
he  usually  had  the  last  word, and  what  he  said  was  adopted. 


!*-   #  ^ 
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Now,  there  is,  in  oar  judgment,  enough  of  this  sort  of  evi- 
dence to  sustain  the  verdict  of  the  jury,  and  holding  that 
this  appraisement  for  this  reason  was  invalid.  See  131  N. 
Y.,  131.  But  we  do  not  care  to  rest  the  decision  upon  that. 
Referring  tc  the  agreement  as  contained  in  the  answer — 
after  referring  to  the  appraisers  as  '* competent  and  dis- 
interested persons",  it  says:  that  they  ''shall  then  estimate 
and  appraise  the  loss,  stating  separately  sound  value  and 
damage'^  What  does  that  expression  mean?  Obviously  it 
means  that  the  appraisers  are  to  state  separately  the  sound 
value  and  the  damage  to  each  and  every  article  injured  by 
the  fire — not  the  sound  value  and  the  damage  to  the  stock 
of  goods  insured,  but  to  the  articles  thereof.  Otherwise, 
these  gentlemen  are  not  appraisers  at  all — they  are  judges; 
they  constitute  a  jury;  the;  are  arbitrators  to  determine  the 
amount  of  loss  rather  than  the  particular  injury  that  may  be 
traced  to  each  and  every  article. 

Again,  if  they  are  to  determine  all  the  loss,  both  that  up- 
on the  injured  articles  and  that  which  is  represented  by  no 
injured  articles — in  other  words,  where  there  are  articles 
that  are  entirely  wiped  out  of  existence,  if  they  are  to  find 
the  loss  of  stock,  to  that  extent  they  become  tryers  of  a 
question  of  fact,  and  must  get  evidence.  It  is  argued  by 
plaintiff  in  error  that  it  would  have  rendered  their  finding 
absolutely  void  if  they  had  called  witnesses  before  them,  or 
had  investigated  other  facts  than  those  which  their  eyes 
disclosed.  Then  it  must  follow  that  they  were  not  there 
to  do  anything  but  to  appraise  the  damage  to  the  articles 
which  were  still  in  existence.  They  undertook,  however, 
in  this  case  to  do  more:  they  did  set  forth  the  damage  to 
the  articles  in  existence,  and  stated  the  amount  of  the  whole 
that  they  found — stating  a  gross  sum — and  wrote  in  their 
report  that  this  included  the  articles  totally  destroyed  by 
tire — but  what  they  were  they  did  not  say — finding  that  the 
total  damage  or  loss  to  the  stock — and  not  to  the  articles — 
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was  twentj-six  hnndred  and  some  odd  dollars,  and  they 
signed  tbe  report  and  went  away.  Now, that  report  was  in* 
valid  for  tbe  reason  that  the  appraisers  coald  not,  by  the 
pro3ess  adopted,  know  the  number,  character,  quality  or 
value  of  the  articles  totally  destroyed.  The  evidence  in  the 
record  was  overwhelming  that  there  were  articles  that  were 
entirely  burned;  and  there  were  others  like  hats,  of  which 
theie  was  only  left  the  piece  of  wire  that  went  around  the 
rim.  These  appiaisers  oould  not  tell  the  kind  of  goods  they 
were,  what  they  were  worth,  or  the  condition  they  were  in 
before  the  fire,  without  calling  for  testimony — without  in- 
quiring of  somebody  who  knew  about  it — or  without  getting^ 
hold  of  some  books,  papers  or  invoices  and  arriving  at  it  by 
the  best  means  possible.  We  do  not  find  it  necessary  to 
hold  that  they  had  power  to  do  that,  but  we  do  hold,  that 
they  did  not  undertake  to  do  it  in  this  case — they  did  nothing 
which  would  enable  them  to  find  the  value  of  the  property 
totally  destroyed.  Further,  the  evidence  shows  beyond 
doubt  that  the  plaintiff  below  was  present  in  thb  town  at  tbe 
time  of  the  appraisement;  that  he  had  seen  the  appraisers, 
together  with  his  local  attorney,  and  had  informed  them 
that  he  had  his  books  and  papers  showing  his  invoices  for 
many  of  the  goods  which  were  in  the  store,  and  was  ready  to 
produce  them  at  any  time.  He  was  informed  by  these  ap- 
praisers that  when  they  wanted  him  they  would  notify  him. 
He  waited  at  his  boarding  place  during  the  day  and  until 
evening,  and  then  found  that  they  had  signed  their  ap- 
praisal, left  it  at  the  hotel  and  fled  the  town.  Now, for  that 
reason,  we  think,  this  verdict  was  fairly  supported  by  the 
evidence — because,  as  I  have  said,  this  was  not  an  appraisal. 
4.  It  is  urged  that  other  specific  conditions  of  the  policy, 
were  not  complied  with  by  the  insured.  The  proofs  of  loss 
are  a  part  of  tbe  record  in  the  case.  We  think  the  plain- 
tiff furnished  proper  proofs  of  loss.  He  furnished  theny 
within  sixty  days — at  least  no  complaint  is   made  on    that 
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point.  They  were  sworn  to  within  sixtj  days,  and  appear 
to  be  proper  on  their  face,  and  there  is  no  evidence  of  any 
kind  that  the  company  ever  objected  to  them;  on  the  con- 
trary, it  proceeded  to  demand,  as  it  might  under  this  policy, 
an  appraisement  of  the  property, and  appointed  its  appraiser 
and  entered  into  the  appraisal  of  it  after  agreeing  that  the 
statement  of  the  appraisers  sboald  govern,  and  is  here  in- 
sisting that  it  shall  govern. 

Second, it  claims  that  the  defendant  did  not  submit  himself 
and  his  books  for  examination.  I  have  referred  to  what  he 
was  ready  to  do  when  the  appraisers  were  there.  I  do  not 
find  in  the  record  that  the  company  made  any  other  demand 
upon  him  at  any  other  time  to  present  himself  or  to  bring  his 
books  and  papers  for  examination;  but  he  was  there  at  the 
time  named,  and  ready,  and  the  appraisers  would  not  hear 
him.     Therefore  that  objection  is  untenable. 

5.  The  next  objection  is,  that  improper  evidence  was  ad- 
mitted. There  are  two  or  three  hundred  objections  and  ex- 
ceptions to  the  evidence  in  this  record.  We  do  not  think 
any  of  them  are  worthy  of  discussion  except  what  I  will  re- 
fer to  more  particularly — found  on  pages  121  and  128.  The 
plaintiff  on  the  witness  stand  testified  that  the  next  day 
after  this  appraisal  was  made  he  was  at  his  attorney's  office, 
and  the  appraiser  who  had  been  selected  by  him  came  in — 
Mr.  Pilger  by  name — and  he  states  who  were  present,  and 
then  says  he  had  a  conversation  with  Pilger  in  the  presence 
of  the  witnesses  named-  -*' In  the  presence  of  the  parties  I 
spoke  of  there,  in  Judge  Ryan's  office,  I  asked  him  the 
questicta  what  he  meant  by  his  conduct,  and  about  deceiving 
me  as  he  did.'' 

"Q  In  what  respect,  referring  to  what?  A.  That  he 
and  Mr.  Boyd  had  agreed  to  send  for  me,  to  inquire  for  my 
books  and  papers,  and  which  they  did  not  do. 

''Q  What  answer  did  he  make  then?  A.  He  said,  in 
the  presence  of  the  other  parties,  that  Mr.  Boyd,    when    he 
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asked  that  I  be  sent  for,  said  to  him  'Now  that  is  oseleas; 
it  won't  make  any  difPerence  what  his  books  say  or  what  bis 
papers  indicate, or  what  person  he  would  bring  into  this  be- 
fore us.  I  have  made  up  my  mind  not  to  give  him  a  cent 
more." 

These  questions  were  all  objected  to,  and   motions   made 
to  strike  out,  which  were  overruled.     Now  that  objection  i» 
preceded  by  an  objection  to  testimony  concerning  anything 
that  took  place  at  the  time  of  the  appraisal.     The  secretary 
or  clerk  of  the    appraisers  was  called  and  testified  to   some 
things  which  were  said  during  the  appraisal,  and   that   wa& 
objected  to.     We  are  inclined  to  hold  that  that  was  compe- 
tent  evidence;  but,    when  we   come    to    the   detailing,    on 
the  following  day,  of  what  one  of   the  appraisers  said    that 
the   other   appariser     had   said,    we     can   not   doubt    but 
that     it     was     incompetent.        You     could    not     impeach 
this    appraisement   by     proof   of    what     these    appraisers- 
had  8aid  about  it  after  they  had  finished  it.   What  they  said 
about  it  while  engaged  in  making  the  appraisal,  we   under- 
stand would  be  competent,  because  it  goes  with    the  act — it 
is  a  part  of  the  act,  and  tends  to  explain  it;    and  if  anybody 
heard  that  and  was  himself  called   as  a  witness,    he   might 
testify  to  it;  but  after  they  had  completed   their   work    and 
been    discharged,  we  doubt  if  what  either  said  could    be 
offered  in  this  secondary  manner,   and   certainly   it  is    true- 
that  the  plaintiff  could  not   offer    witnesses    to  prove    what 
one   of   them    said    the   other    one    had    said — that   is  too 
remote.        But    while    holding    it    incompetent,    that   does 
not  dispose  of  it,  for  we   do  not  think  it  was  prejudicial.    I 
have  indicated  in  discussing  the  preceding  question,    that 
we  consider  the  record  here  as  sbowing  that    this    appraisal' 
was  absolutely  invalid.     There  is  not  a  particle  of  evidence 
to  dispute  the  claim  of  the  plaintiff  as  to  how  it  was   made 
up,  and  the  evidence  shows  plainly  and  distinctly   upon    itfr- 
face  that  it  was  invalid,  for  the  reason  which  I  have  before 
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diBcnssed,  and  hence  all  of  this  evidence  objected    to    was 
merely  incidental  and  immaterial. 

6.  This  brings  me  to  the  charge  of  the  court.  4  great 
deal  of  this  is  disposed  of  by  the  same  observation.  The 
court  could  have  said  to  the  jury  as  a  matter  of  law,  that 
this  appraisement  was  not  properly  made  and  they  should 
disregard  it.  That  would  have  disposed  of  a  good  share  of 
this  charge  and  the  objections  which  are  made  to  it.  There 
is  no  conflict  in  this  evidence;  there  is  no  question  that  this 
was  not  an  appraisement  of  the  loss  or  damage  to  this  prop- 
erty. If  the  appraisers  attempted  to  guess  at  it,  they  had 
no  business  to  guess,  because  they  were  bound  to  ascertain 
the  amount  of  loss  from  the  sources  of  knowledge  best  at- 
tainable, if  they  are  required  to  pass  upon  that  question  at 
all.  This  apparisement  then  was  never  made,  and  it  might 
have  been  so  treated  by  the  court,  and  undoubtedly  was  so 
viewed  by  the  jury.  Justice  would  require  that  it  be  set 
aside.  Arrived  at  in  the  manner  in  which  it  was,  it  does 
not  deserve  a  moment's  consideration. 

Some  criticism  is  indulged  in  by  plaintiff  in  error  because 
the  court  has  made  use  of  certain  words  which  did  not  seem 
to  be  proper;  in  other  words,  the  court  used  a  number  of 
different  words  to  express  perhaps  the  same  thing.  It  is 
said  that  the  court  referred  to  these  men,  in  describing 
what  should  be  their  qualifications,  by  saying  that  they 
should  be  capable,  qualified,  disinterested,  fit,  unbiased, 
etc..  those  all  referring  to  the  same  thing.  They  might  be 
collected  under  the  terms  in  the  policy,  as  competent  and 
disinterested.  The  word  **competent'*,  as  used  by  the  court, 
could  not  have  referred  at  all  to  the  mere  qualifications  of 
these  men.  No  attack  was  made  by  the  plaintiff  or  by  any- 
body else  upon  the  qualifications  of  these  appraisers 
Either  of  them  might  have  undertaken  to  and  have  told  the 
value  of  goods  like  these,  this  no  one  for  an  instant  doubts. 
The   incompetency,  or  the    interest    shown,  is  manifest   by 
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the  result  of  tbeir  work — the  fact  that  they  did  not  give  doe 
weight  to  the  facts  which  woald  make  for  the  one  party  and 
against  the  other,and  gave  undue  weight  to  facts  which  were 
in  favor  of  one  party  against  the  other,  that  would  render 
them,  within  the  terms  of  the  policy,  either  incompetent  or 
interested,  and  it  did  not  make  any  difference  which,  the 
final  result  of  it  is  to  render  their  work  invalid.  The  ques- 
tion to  be  arrived  at  ultimately  is  whether  the  appraisement 
was  properly  made;  and,  as  we  have  said,  it  was  not  prop- 
erly made,  for  the  very  good  reason  that  these  men  did  not 
undertake  to  make  an  appraisement  at  all:  they  simply 
omitted  to^appraise,  because  they  could  not  appraise  goods 
which  were  not  in  eAistence  without  getting  knowledge  of 
those  goods  from  some  source,  and  that  knowledge  they  did 
not  have,  and  did  not  seek  to  acquire.  So  it  is  that  in  this 
appraisement  they  were  either  '"incompetent"  or  "'interest- 
ed". If^this  was  a  disputed  fact,in  a  new  case,  it  would  be 
required  to  be  submitted  to  the  jury — with  some  qualifica- 
tions. I  may  say  that  we  would  not  be  inclined  to  hold  that 
a  party  insisting  upon  an  appraisal  may  repudiate  it  on  the 
ground  of  the  incompetence  of  the  appraiser  selected  by 
him,  if  such  incompetency  was  known  at  the  time  of  the 
selection;  but  as  I  have  said,  the  incompetence — referring 
to  the  qualifications  or  capacity — was  not  here  made  a  ques- 
tion at  all.  Hence  it  would  have  been  sufficient  for  the 
court  to  say  to  the  jury  that  this  appraisal  need  not  be 
regarded  by  them,  and,  therefore,  what  the  court  finally 
said  in  discussing  it,  it  was   immaterial. 

The  other  exceptions  and  arguments  which  have  been 
made  I  have  not  had  time  to  notice,  but  W3  do  not  regard 
any  of  them  as  erroneous  in  the  sense  that  they  should  call 
upon  us  to  reverse  this  judgment. 

7.  The  parties  in  this  case  seem  to  have  been  antagonistic 
in  more  senses  than  one,  if  we  may  judge  from  the  argu- 
ments which  were  made  before  us.     The  result  of  that  was 
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that  the  jnry  seem  to  have  foand  for  the  plainti£F,  and  did 
not  pay  much  attention  to  what  tbey  found;  and,  under 
some  circumstances,  perhaps  the  court  would  be  inclined  to 
favor  such  a  result,  but  we  must  view  these  facts  as  we  find 
them. 

We  have  gone  over  this  record  pretty  carefully  to  see 
whether  the  verdict  in  amount  is  supported  by  the  evidence, 
and  we  think  we  may  say  that  it  is  not.  We  find  that  the  in- 
ventory upon  which  the  plaintiff  based  the  amount  of  goods 
which  he  had  in  the  store  at  the  time  of  the  fire — the  in- 
ventory taken  in  1895,  18  16208.43.  The  amount  of  goods 
which  he  thereafter  purchased  to  the  time  of  the  fire  was 
S5056.12;  included  in  these  amounts  are  $237.00  goods 
returned;  and  $178.75  counted  twice,  leaving  $10,848.80 
worth  of  goods  which  he  had  either  in  the  inventory  of  Jan- 
nary,  1895, or  had  thereafter  purchased.  From  the  time  of 
the  inventory  of  January  1,  1895,  until  the  day  of  the  fire 
be  had  sold  goods  amounting    to    $6500.96 — at  the  selling 

price. 

In  arriving   at  the  cost  of  those  goods,  the  plaintiff   gets 

somewhat  confused,  but  he  swears  pretty  positively — and 
we  think  be  meant  it  when  he  said  it — that  he  sold  these 
goods  for  an  average  profit  of  40  per  cent.,  he  placing  the 
figures  so  as  to  range  from  33§  per  cent,  to  45  per  cent.,  as 
the  average  profit.  He  is  then  inquired  of  what  these  last 
goods  coat  when  they  were  bought,  and  he  says  $3900,  and 
after  that  he  is  in  hopeless  confusion  as  to  how  he  arrived 
at  it.  He  is  asked  what  he  means  by  40  per  cent.,  and  his 
answer  shows  that  he  was  either  muddled,  or  never  knew. 
He  says  he  arrived  at  it  by  getting  the  amount  of  goods 
sold, and  multiplying  that  by  40  per  cent.  Then, of  course, 
he  is  right  when  he  says  that  $3900  was  the  cost — but  it 
would  make  the  rate  of  profit  6&|  per  cent.  We  do  not 
think  he  meant  that;  we  think  he  meant  to  say  that  he  ad- 
ded 40  per  cent,  to  the  cost  price  as  his  profit,  and  that 
would  make   the   cost  price  of  the   goods  sold   $4643.54, 
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which  would  leave  $6205.26  worth  of  goods  in  the  store   at 

the  time  of  the  fire. 

He  says  he  allows  5  per   cent,    upon   the  value  of   those 

goods  then  in  the  store  for  depreciation;  that  some  of  them 

were  some  years  old, and  some  were  new.   We  see  no  reason 

why  that  allowance  would  not  be  small  enough.  That  would 

leave  the  value  of  the  goods  $5895.00.     From    that,    after 

the  fire,  he  raked  out  of  the  embers  and  water  goods  which- 

he  says  were  of  the  value  of  $610,    which  amount  he  standi 

by,  although  he  testifies  that  he  failed  to  get  that  for  them; 

but  he  proposed  to  take  that  upon  himself,  and  credits  that 

amount.     That  would  leave,  according  to  figures,   $5285  as- 

the  amount  of  this  loss,  of  which  the   defendant  is    to    pay 

two-sevenths,  which  would  be  $1510,  and  with  interest  from. 

the  26th  of  October,  to  the   first   day    of   the   term    of  the 

court — September  13,1897 — would  make  the  amount  of  the 

judgment  which    ought  to  have  been  rendered  in  this  case, 

$1590.03. 

I  should  say  that  the  amount  of  the  verdict   as   rendered* 

is  somewhat  larger  than  the  amount  claimed  in  the  petition, 

which  arose  probably  from   their  computing  interest   to   a 

later  date;  but  we  think  this  verdict  can  only    be  supported 

for  about  $1590;  that  it  is  excessive  to  the  extent  of  $420.91 

Now  I  will  say  that  in  arriving  at  that, and  in  making  thi& 
computation,  we  have  done  so  with  some  hesitation.      It    is 
possible  that  in  testifying  in  this  case  that   the   amount    of 
his  profit  was   40  per  cent.,    that    the    plaintiff    has    been 
honestly  mistaken  as  against  his  own   interest;    it   may    be- 
that  he  did  not  mean  that,  and   that    the   truth   is    that  the 
cost  of  the  goods  was  $3900.     But  if  we   affirm   this  judg- 
ment, we  must  hold  that  it  was  excessive  to   the   amount  of 
$420.91.      We  will,  however,  reverse  it  as   being  excessive, 
and  award  a  new  trial  unless  the  defendant  in  error  will  re- 
mit that  amount  and  accept  the  sum  of  $1590.03. 

Smith  &  Baker,  for  Plaintiff  in  Error. 
H  Brown  &  Oeddes,  for  Defendant  in  Eiror. 
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(Fifth  Circuit — Licking  Co.,  O.,  Circuit  Court— -March  Term, 1898. ) 

Before  Adams,  Douglass  and  Smyser,  JJ. 
TRAVICE  VANCE  et  al  v.  MARGARET  PARK. 


Absolute  devise  claimed  to  be  in  trust— Proof  required  to  establish 

trust— 

Where  a  will  devises  property  absolutely  to  a  devisee,  with  the 
oral  understanding  that  such  devisee  shall  take  the  property 
in  trust  for  other  parties,  such  trust  may  be  established  by 
parol  evidence,but  the  proof  must  be  *' clear, convincing  and 
conclusive." 


Appeal  from  the   Court   of   Common    Fleas  of   Licking 
county. 
Smtseb,  J. 

The  case  of  Travice  Vance  et  al.  v.  Margaret  Park  was 
heard  to  the  court  upon  testimony.  The  controversy  arises 
solely  over  a  fund  of  a  thousand  dollars.  The  plaintifiFs- 
filed  a  petition  in  which  they  say  that  they  are  the  heirs  at 
law  of  Asa  Park,  deceased,  and  said  defendant  is  bis  widow. 
He  died  on  the  5th  of  November,  1894.  At  the  time  of 
his  death,  and  on  the  13th  day  of  June,  1894,  he  was  the 
bolder  and  owner  of  a  life  insurance  policy  in  the  Odd 
Fellows'  Beneficial  Association  of  Columbus,  Ohio;  which, 
at  the  first  mentioned  time,  was  worth  the  sum  of  a  thous- 
and dollars.  That  on  the  said  13th  day  of  June,  1894, 
said  Asa  Park  made  and  executed  his  last  will  and  testa- 
ment. That  at  the  time  of  making  said  will,  the  defendant 
was  present  with  said  decedent,  and  then  promised  and 
agreed  with  him  that  if  he  would  name  her  in  his  will  as 
his  sole  beneficiary,  she  would  collect  from  the  said  associa 
tion  the  amount  due,  or  to  become  due  upon  said  policy, 
and,  in  the  event  of  the  recovery  of  the  same,  she  would 
immediatey  pay  the  same  to  said  heirs  in  the  manner  fol- 
lowing: one-fifth  thereof  to  Mary  Wells;  one- fifth  to  Rachel 
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Brown;  one-fifth  to  Ella  Dambauld,  Laura  Boss,  Mary 
Doist,  George  Vance,  Travis  Vance,  Eliza  Vance  and  Elaie 
Vance,  who  are  children  of  Eliza  Vance,  deoeased;  one-fifth 
to  the  children  of  Thoa.  C.  Park,  and  one-fifth  to  the 
children  of  Lucy  Smith.  That  thereupon  the  said  Asa  Park, 
on  the  said  13th  day  of  June,  1894,  in  his  said  will  named 
the  said  defendant  as  his  sole  beneficiary.  That  she  has  re- 
ceived this  money,  and  refuses  to  pay  it  over.  The  prayer 
of  the  petition  is  that  the  money  be  declared  to  be  a  trast 
fund  in  her  hands;  that  she  be  charged  as  a  trustee,  and 
directed  to  make  payment  as  set  out  in  the  petition. 

An  answer  is  filed,  setting  out  a  copy  of  the  will,  making 
various  admissions,  and  then  a  general  denial.  There  are 
two  defenses  set  up,  which  are  substantially  one,  and  that 
is,  that  she  did  not  receive  this  money  as  administratrx; 
that  she  received  it  as  widow,  and  that,  as  widow,  she  is  en- 
titled  to  the  money  according  to  the  rules  and  regulations  of 
the  association,  which  became  bound  to  pay  in  the  event  of 
death;  and  denies  any  trust  in  the  matter. 

The  will  is  attached  to  the  answer,  and  was  offered  in 
evidence:  '*I  give  and  devise  to  my  beloved  wife,  Margaret 
Park,  all  my  property  of  every  description,  to  be  held  by 
lier  absolutely  in  her  own  right.*' 

The  laws  and  regulations  of  the  association  were  also 
offered,  and  I  read  from  page  14: 

'*Sec.  20:  And  the  president  and  secretary,  on  the 
death  of  a  member  of  the  association  who  is  entitled  to  bene- 
fits, shall  draw  an  order  on  the  treasurer  for  the  amount 
due,  payable  to  the  following  persons  and  no  others,  as 
beneficiaries,  and  in  the  order  named:  (1)  widow,  (2)  chil- 
dren, (3)  mother,  4)  sister,  (5)  father,  (6)  brother,  or 
(7)  grandchildren  of  such  deceased  member,  unless  that 
order  of  persons  be  cbanged  by  direction  of  said  member.'^ 

It  is  contended  here  that  there  was  a  change  in  the  order 
of  persons  to  whom  payment  should  be  made   of  this  fund, 
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by  the  testator.  It  is  apparent  that  it  is  not  by  the  terms  of 
bis  will,  and  it  is  probably  not  necessary  to  decide  the  ques- 
tion here  as  to  whether  or  not  the  fund  provided  for, and  the 
order  stipulated  in  sec.  20,  to  which  I  have  called  atten- 
tion, can,  or  cannot,  be  changed  by  will.  The  29  Ohio  St., 
557,  would  indicate  that  such  change  cannot  be  made,  but 
the  order  has  probably  amended  its  rules  by  reason  of  that 
decision.  Prior  to  the  amendment  and  revision  of  their 
rules,  which  took  place  in  1884  or  1894,  I  don't  remember 
which,  (but  it  was  after  this  certificate  was  issued),  it  read: 
'^Unless  that  order  of  persons  be  changed  by  direction  of 
said  member  in  his  life-time. ''     These  words  are  omitted. 

We  have  heard  the  evidence.  There  are  only  two  wit- 
nesses— Mr.  Stasel,  who  drafted  the  will,  on  the  one  hand^ 
and  Mrs.  Park,  the  defendant,  on  the  other.  As  I  say,  it 
is  quite  apparent  that  if  there  is  to  be  a  trust  arising  in 
this  case,  it  must  be  by  virtue  of  parol  testimony,  fixing 
the  status  of  this  fund.  It  is  not  apparent  from  this  will; 
in  fact,  the  will  precludes  the  notion  of  any  trust  arising. 
The  fund  is  by  the  will  given  to  her  absolutely, if  it  is  a  part 
of  his  estate.  If  this  fund  is  a  part  of  Park's  estate,  by  the 
terms  of  the  will  it  goes  to  the  widow  absolutely.  If  not  a 
part  of  his  estate,  it  would  go  to  her  under  section  20  that 
I  have  read. 

Mr.  Stasel  was  sent  fur  by  Park;  he  goes  out  to  see  Mr. 
Park;  talks  the  matter  over  with  him,  and  something  is 
said  about  this  fund.  The  old  gentleman  said  to  him  that 
**I  would  like  to  have  that  go  to  my  grandchildren.''  Mr. 
Stasel  very  prudently  inquired  something  about  the  grand- 
childrin.  He  ascertained  from  him  the  fact  that  many  of 
them  were  minors;  they  were  numerous;  living  in  various 
parts  of  the  country;  some  in  Ohio,  Illinois,  and  scattered, 
Mr.  Stasel  says  he  cannot  remember  just  exactly  where,  but 
all  over  the  country.     Owing  to  the  fact  of  their  being  so 
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situated,  and  many  of  them  minors,  he  said  to  the  testator 
that  it  was  inexpedient  to  devise  or  bequeath  this  fund  to 
these  grandchildren,  for  the  reason  that  the  whole  fund, 
in  many  instances,  would  be  consumed  by  the  appointment 
of  a  guardian.  Thereupon,  Mr.  St&sel  suggested  to  him: 
"Why  not  give  it  to  your  wife,  and  let  her  make  distribu- 
tion?" And  he  says  that  Mr.  Park  said  to  him:  '*I  will  be 
satisfied  with  that. "  And  Mr.  Stasel  bays  that  Mrs. Park  was 
interrogated  and  asked  if  she  would  be  satisfied, and  she  said 
she  would;  and  that  thereupon  the  will  was  so  written. 
Now,  Mrs.  Park  denies  this.  She  says  that  she  was  in  and 
out;  that  there  was  some  talk  about  giving  this  to  the  grand- 
children, but  how  it  was  finally  concluded,  she  didn't  know; 
and  the  court  itself  put  the  question  to  her:  ''Did  you  under- 
stand when  that  will  was  written  that  you  were  taking  this 
fund  for  the  grandchildren?"  And  she  said,  most  emphatic- 
ally, that  she  did  not  so  understand  it.  That  is  the  situation 
of  the  oral  proof. 

The  rule  is  that,  in  order  to  engraft  a  trust  by  parol  upon 
a  written  instrument,  the  proof  should  be  clear,  convincing 
and  conclusive.  It  cDuld  be  done  in  this  instance  just  the 
same  as  if  it  were  a  deed;  and  we  think  the  same  rule  is 
applied  here  as  is  laid  down  in  the  46  Ohio  St.,  102,  Man- 
nix  V.  Bishop  Purcell  et  al. :  '*It  is  competent  to  prove  by 
parol  evidence  that  land  conveyed  to  a  grantee  by  a  deed  ab- 
solute on  its  face,  is  in  fact  held  by  him  in  trust  for  charit- 
able uses,  but  such  evidence  should  be  clear,  convincing 
and  conclusive."  So,  we  think  it  would  be  competent  here 
to  show  by  parol  that  this  lady  took  this  fund,  not  as  widow; 
that  the  direction  had  been  changed,  and  that  she  held  it  in 
trust  for  these  grandchildren.  But,  there  are  some  other  rules 
that  must  be  applied.  By  this  authority:  "such  evidence 
should  be  clear, convincing  and  conclusive."  I  will  not  stop 
'to  call  attention  to  the  16  Ohio  St., and  the  other  authorities 
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that  the  court  called  attention  to   as  to  whf*n  the  trust   will 
arise. 

From  this  evidence,  although  we  think  Mr.  Stasel  is  tell- 
ing just  exactly  what  he  remembers  about  it,  we  think  this 
lady  is  honest  in  her  denial.  From  this  proof  we  cannot  find 
that  any  trust  arises  against  her. 

The  proof  must  be ''clear,  convincing  and  conclusive." 
The  will  itself  is  very  cogent  evidence  against  the  claim 
made  here.  A  word  from  the  draftsman,  if  such  was  the 
intention  of  the  testator,  could  have  put  that  question  be- 
yond controversy.  But,  the  will  gives  her  the  property  ab- 
solutely. The  rules  of  the  order  stipulate  that  it  shall  go 
to  the  widow  first.  In  my  judgment, there  is  a  total  failure 
of  proof.  There  is  not  even  a  variance.  The  claim  of  counsel 
in  this  petition  and  on  the  proof  is  that  a  trust  was  to  arise 
in  favor  of  the  grandchildren.  Mr.  Stasel  says  that  no 
names  were  given,  but  the  grandchildren  as  a  whole,  or  as 
a  class  were  used.  The  petition  says:  ''one-fifth  thereof  to 
go  to  Mary  Wells'\  I  don't  know  whether  she  is  a  daugh- 
ter or  not.  I  suppose  she  is.  "One-fifth  to  Rachel  Brown''; 
and  then  sets  out  the  children  of  Eliza  Vance,  deceased. 
From  all  that  appears  in  the  evidence,  we  do  not  know 
whether  these  are  children  or  grandchildren.  If  they  are 
children, there  is  a  tetal  failure  of  proof  in  this  case,  because 
there  was  not  a  word  passed  between  the  testator  and  the 
draftsman  that  this  fund  was  to  go  to  any  of  his  children. 
The  only  persons  talked  of  were  the  grandchildren.  There 
wasn't  anything  passed  between  Mr.  Stasel  and  the  testator 
that  it  should  be  divided  according  to  the  number  of  the 
children  he  had.  It  was  to  go  to  the  grandchildren  as  a 
class;  and  the  averment  here  is  that  it  was  to  go  one-fifth 
to  Mary  Wells,  and  so  on.     No  such  talk  was  had. 

In  view  of  all  the  facts,  we  are  quite  clear  that  there  was 
no  trust  arising  in  this  matter;  that  this  woman,  as  widow, 
is  entitled  to  this  fund;  and  the  decree  will  be  so  entered. 
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Blair  Brick  Co.  v.  Waltz  et  al. 

(First  Circait—flamiltoD  Co., O., Circuit  Court— Jan.    Term,  1896.) 

Before  Cox.  Smith  and  Swing,  J  J. 
THE  J.  W.  BLAIR  BRICK  COMPANY  r.  QUSTA  V  WALTZ  et  al. 


Entire  mechanic^  §  lien  law  of  ^94  invcUid^Former  law  in  force — 
The  declelon  by  the  Supreme  Court  that  the  Mechanics'  Lien 
law  of  1894  is  unconstitutional  so  far  as  its  provisions  for 
sub-contra  tors'  liens  are  concerned,  renders  that  law  in- 
valid as  a  whole,  inclusive  of  the  repealing  clause  therein, 
and  the  Mechanics'  Lien  law  thus  attempted  to  be  repealed 
remains  in  force.  (Following  the  decision  of  the  Circuit 
Court  of  the  Sixth  circuit   in  Whitney  v.  Gile,  ant«,  p.  648.) 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton 
county. 

While  the  mechanic's  hen  law  of  Ohio,  enacted  in  1894, 
was  in  foroe,  Waltz  et  al.  took  the  contract  for  the  erection 
of  a  building  for  George  C.  Schneider,  and  while  the  work 
was  in  progress  the  J.  M.  Blair  Brick  Company  (who  had 
obtained  judgment  for  $471.15  against  Waltz  et  al.  for 
brick  used  in  another  bnilding),  filed  a  creditor's  bill  against 
Waltz  etal.,  based  on  said  judgment,  and  subsequently 
made  the  owner,  Schneider,  a  paity  defendant.  A  number 
of  sub-contractors  also  became  parties  defendant. 

Swing,  J. 

A  decree  should  be  entered  in  this  case  finding  no  eqnity 
in  favor  of  the  plaintiff,  bat  finding  the  defendants  entitled 
pro  rata  to  the  fund  brought  into  court  by  Schneider;  Mc- 
Cammon  &  Co.  to  share  with  the  others,provided  they  com- 
plied with  the  law.  This  decision  is  made  on  the  authority 
of  the  case  of  Whitney  v.  Gile  et  al.,  15  O.  0.  0.,  648,  in 
39  Weekly  Law  Bull.,  of  June  6.  1898. 

Foraker,  Outcalt,  Oranger  &  Prior,  for  Plaintiff. 

Ed.  Jf.  Spangenberg,  John  J,  Oasser,  Chas,  J,  Hunt 
and  Wm.  Hartley  Pugh,toT  defendants. 
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ACCORD  &  SATISFACTION— 

1.  A  Bettlement  of  a  olaim  for  and  a  cause  pending  to  re- 
oover  damages  for  personal  injuries  will  not  be  set  aside  un- 
less there  is  clear  evidence  of  fraud  and  undue  influence. 
Mosby  V.  Clev'd.  Str.  Rj.  Co.  501 

2.  That  the  injured  person  had  not  fully  recovered,  could 
neither  read  nor  write  and  his  attorneys  were  not  present 
and  had  no  knowledge  of  the  settlement,  will  not  be  sufficient 
to  warrant  the  setting  aside  of  such  settlement.  lb. 

ADMINISTRATOR  &  EXECUTOR— 

1.  Where  among  the  assets  of  an  estate  there  is  a  chattel 
mortgage,  the  administrator  can  not  buy  the  property  mort- 
gagea  and  bind  the  estate  by  a  promise  made  in  his  capacity 
as  administrator  of  the  estate  to  pav  the  purchase  money. 
It  is  not  the  part,  but  a  violation  of  his  duty  as  administra- 
tor, to  buy  any  property  for  the  estate,  even  though  he  may 
think  it  will  turn  out  to  the  advantage  of  the  estate,  and 
even  if  it  so  turn  out.    West,  Ad'r.    Dean.  261 

2.  In  such  case  a  judgment,  recovered  against  the  admin- 
istrator, in  a  suit  instituted  against  him  as  such  administra- 
tor on  such  promise,  made  as  administrator,  to  pay  the  pur- 
chase money,  will  not  bind  the  estate,  but  will  be  elective 
against  the  administrator  personally.  lb. 

3.  In  an  action  for  damages  against  several  defendants  for 
harboring  a  vicious  dog,  an  answer  of  defendants  who  are 
executors,  but  who  are  not  sued  as  such,  admitting  that  they 
kept  and  harbored  a  dog,  but  averring  that  they  did  so  a» 
executors  only,  such  attempted  qualification  of  the  admis- 
sion will  be  disregarded,  and  the  admission  will  be  given 
effect.     Hayes  v.  Smith.  300 

4.  It  is  not  improper  to  join, in  one  proceeding,  an  applic- 
ation for  the  recovery  of  concealed  assets  of  an  estate,  and 
for  the  removal  of  the  administrator  of  such  estate;  and 
the  mere  fact  of  such  joinder,  will  in  nowise  affect  or  change 
the  character  of  either  proceeding  with  respect  to  appeal. 
Harris  v.  Westervelt.  534 

5.  Appeal  lies  from  a  final  order  in  a  proceeding  to  re- 
cover concealed  assets,  by  express  provision  of  sec.  6407,  R. 
S.  lb. 

6.  There  is  no  statutory  provision  allowing  an  appeal  from 
the  probate  court  to  the  common  pleas  in  proceedings  for 
the  removal  of  an  administrator,  and  in  such  cases  appeal 
will  therefore  not  lie.  lb. 

7.  An  action  for  damages  for  death  caused  by  wrongful 
act  or  negligence,  can  only  be  maintained  by  the  administra- 
tor of  deceased,  when  such  condition  exists  at  the  time  of 
the  death  that  the  deceased,  had  not  death  ensued,  could 
have  maintained  an  action  for  the  injury.  If  deceased  in  bis 
life-time  debarred  himself  from  recovery  bv  a  settlement, 
no  action  would  arise  in  favor  of  his  next  of  kin.  Solar  Re- 
fining Co.  V.  Elliott,  Ad'r.  58L 

[COPYKIOHT,  1898,    BY  CARL  G.    JAHN.  ] 
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ADVANCEMENT— 

1.  Where  a  decedent,  at  bis  death,  holds  promissory  notes 
and  a  mortgage  executed  to  him  bv  his  daughter  and  her 
husband,  in  order  to  establish  a  claim  that  the  money  for 
which  such  instruments  were  given  was  a  gift  to  the  daugh- 
ter by  way  of  advancement  or  otherwise,  the  evidence  must 
be  clear  and  convincing.    MediLl,  Ad^r.  v.  Fitzgerald.        415 

2.  Evidence  that  such  money  was  advanced  by  the  father 
to  build  a  home  for  the  daughter,  with  tlie  intent  that  inter- 
est thereon  should  be  paid  to  him  during  his  life  and  that 
the  principal  should  be  the  daughter's  at  his  death,  is  not 
sufficient  to  establish  an  advancement,  or  a  gift  inter  vivos 
or  causa  mortis.  lb. 

ADULTERATED  FOOD  LAWS— See  Oleomargarine. 

ALIMONY— 

1.  The  plaintiff  in  a  divorce  proceeding  may  describe  in 
the  petition  all  the  property  in  which  the  defendant  has  any 
interest,  no  matter  what  that  interest  is,  and  make  others 
who  claim  any  interest  in  such  property  parties  to  the  suit, 
aDd  the  court  has  power  to  determine  in  such  action,  what 
the  interest  of  defendant  or  of  other  parties  to  the  suit  is, 
and  take  it  into  account  in  the  allowance  of  alimony.  Flet- 
cher V.  Fletcher.  271 

2.  Where  the  property  is  fully  described  in  the  petition, 
no  injunction  is  necessary  to  bind  the  property  from  ihe  date 
of  filing  the  petition  for  alimony  and  service  of  summons  as 
to  any  claim  plaintiff  may  be  determined  to  have  by  the 
court.  lb. 

3.  Where  a  petition  for  divorce  fails  to  state  a  cause  of 
action  for  that  relief,  the  court,  on  objection  by  the  defend- 
ant, mav  properly  refuse  to  hear  any  evidence  by  the  plain- 
tiff; and  if  no  leave  to  amend  the  defective  petition  be 
Asked,  the  court  may  dismiss  it  at  the  costs  of  the  plaintiff, 
and  such  order  is  not  a  dismissal  of  the  petition  '^without 
final  hearing/^  from  which  an  appeal  will  lie  to  the  circuit 
court  under  sec.  6706,  R.  S.    Radclifl  v.  Radcliff.  284 

4.  Plaintiff  in  error  was  imprisoned  for  contempt  in  re- 
fusing to  obey  an  order  granted  in  a  divorce  case  to  pay  cer- 
tain sums  to  the  divorced  wife  for  the  support  of  minor  chil- 
dren. Held:  Under  the  evidence,  it  was  not  within  the 
power  of  the  plaintiff  in  error  to  perform  the  order  of  the 
court  within  the  meaning  of  sec.  5646,  R.  S.  Pancost  v. 
State  ex  rel.  246 

5.  The  court  of  common  pleas  which  had  granted  to  the 
plaintiff  a  divorce  from  her  husband,  for  gross  neglect  of 
duty,  and  which  had  in  the  same  decree  made  to  her  an  al- 
lowance of  alimony  from  his  estate,  has  the  right  for  good 
cause  shown,  at  a  subsequent  term  of  the  court,  to  modify 
such  decree  for  alimony  and  to  reduce  the  amount  to  be  paid 
to  her  each  year,  and  on  appeal,  the  circuit  court  has  the 
same  right.    Law  v.  Law.  409 

6.  In  a  divorce  proceeding,  alimony  can  not  be  awarded 
-where  the  domicile  of  the  defendant  is  in  another  state  and 
service  of  process  is  only  obtained  by  publication,  except 
where  he  appear  and  submit  himself  to  the  Jurisdiction  of 
the  court;  and  this  is  so  although  the  defendant  has  prop- 
erty within  the  state.    Massey  v.  Stimmel.  439 
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ANIMAL— 

1.  All  who  take  part  in  harboring  a  vioi<>us  animal  may 
be  sued  jointly  in  an  action  for  damages  resulting  from  the 
vioiouB  conduct  of  euch  animal.    Hayes  v.  Smith.  300 

2.  Same— Where  iii  such  case  an  answer  of  defendants 
who  are  executors,  but  who  are  not  sued  as  such,  admits 
that  they  kept  and  harbored  a  dpg,  but  avers  that  they  did 
so  as  executors  only,  such  attempted  qualification  of  the  ad- 
mission will  be  disregarded,  and  the  admission  will  be 
given  effect.  lb. 

3.  Notice  to  one  of  several  joint  keepers  or  harborers  of  a 
dog  of  vicious  propensities,  is  notice  to  all.  Such  notice 
need  not  be  actual,  but  may  be  inferred  from  circumstan- 
ces. ^  lb. 

4.  The  keeper  or  harborer  of  an  animal  of  a  kind  that  fre- 
quently develops  and  displays  vicious  propensities,  is 
chargeable  with  knowledge  of  such  vicious  habits  of  such 
animal  as  must  have  become  known  to  him  if  he  had  exer- 
cised such  reasonable  care  and  watchfulness  as  a  prudent 
man  ought  to  exercise  under  the  circumstances.  A  dog  is 
an  animal  of  that  kind.  lb. 

ANNEXATION— 

1.     Annexation  of    part  of  one  township  to  another,  where 
a  hamlet  is  situated  in  part  in  each  of  such  townships— The- 
word   ''counciP^  in  sec.  1380,  R.  S.,  includes    the    board    of 
trustees  of  a  hamlet.  Newburgh  Tp.  In  re  Annexation  of.    78 

APPEAL,  ERROR  &  REVIEW— 

1.  Notice  of  appeal— The  judge^s  docket  is  no  part  of  the 
records  of  the  court,  and  notice  of  appeal  entered  upon  such 
docket  is  not  sufficient.  Bank  of  Ciroleville  v.  Bowsher.     114 

2.  Nunc  pro  tunc  entry  of  notice— A  party  desiring  to  ap- 
peal his  cause  to  the  circuit  court  must,  within  three  days 
after  the  judgment  or  order  is  entered,  enter  on  the  records 
notice  of  such  intention,  and  an  omission  to  do  so  cannot  be 
cured  by  a  nunc  pro  tunc  order.  lb. 

3.  A  party  may  appeal  from  a  final  judgment  rendered  by 
the  court  of  common  pleas  in  a  mandamus  proceeding.  State 
ex  rel.  v.  Com'rs.  Delaware  Co.  40 

4.  County  commissioners  and  county  treasurers  are  not  ex- 
empt from  giving  bonds  for  appeal  by  sec.  522».  lb. 

6.  Under  sec.  4452,  R.  S.,  as  amended  (91  O.  L.,  J60),  tho 
finding  of  the  county  commissioners  determining  the  neces- 
sity of  a  ditch  improvement,  is  such  a  final  order  and  deter- 
mination of  the  rights  of  the  parties  affected  thereby,  from 
which  error  will  lie.    Endley  v.  Aldrich  36 

6.  In  such  case,  a  petition  in  error  must  be  filed  within 
six  months  from  the  date  of  such  finding  or  determination 
of  the  county  commissioners,  in  order  for  the  reviewing 
court  to  obtain  jurisdiction  of  the  subject  matter  of  the  pro- 
ceeding of  the  county  commissioners;  otherwise,  the  peti- 
tion in  error  should,  on  motion,  be  dismissed.  lb. 

7.  The  overruling  of  a  demurrer,  with  leave  to  answer,  is 
not  a  final  order  from  which  error  will  lie.  Krause  v.  Stich- 
tenoth.  199 

8.  Where  a  petition  for  divorce  fails  to  state  a  cause  of  ac- 
tion for  that  relief,  the  court,  on  objection  by  the  defendant, 
may  properly  refuse  to   admit  or  hear  any  evidence  offered 
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by  the  plaintiff;  and  if  no  leave  to  amend  the  defective  peti- 
tion be  asked,  the  court  may  dismiss  it  at  the  costs  of  the 
plain tifl,  and  such  order  and  judgment  is  not  a  dismissal  of 
the  petition  ** without  final  hearing/^  from  which  an  appeal 
will  He  to  the  circuit  court  under  sec.  5706,  R.  S.,  and  such 
appeal  should  be  dismissed.    Radclifi!  v.  Radcliff.  284 

9.  Appeal  from  J.  P. — Where  on  appeal  of  a  case  from  a  J. 
P.,  the  appellant  has  failed  to  file  the  transcript  and  other 
papers  with  the  clerk  of  common  pleas  within  thirty  daya 
from  the  rendition  of  the  judgment  appealed  from,  the  ap- 
pellee may  have  the  case  docketed  in  the  common  pleas  and 
ask  for  a  judgment  in  his  favor  similar  to  that  entered  by 
the  J.  P.,  and  it  is  then  too  late  for  the  appellant  to  file  a 
cross- petit  ion  to  have  the  judgment  of  the  J.  P.  vacated  upDo 
theground  of  want  of  jurisdiction.     Winders  v.  Hudson.    511 

10.  Where  two  matters  are  joined  in  one  proceeding— in 
this  case  an  application  for  the  recovery  of  concealed  assets, 
and  a  proceeding  for  the  remofal  of  the  administrator,  in  the 
first  of  which  an  appeal  to  the  common  pleas  will  lie  under 
the  statute, and  in  the  other  not— the  mere  fact  of  such  joinder 
will  not  affect  the  character  of  either  proceeding  with  respect 
to  appeal.    Harris  v.  Wester velt.  6.S4 

11.  Where  an  action  is  brought  by  a  servant  agahist  his 
master,  charging  the  master  with  negligence  in  providing  de- 
fective appliances,  and  the  petition  is  defective  because  not 
containing  an  averment  that  the  master  had  notice  or  knowl- 
edge, or  ought  to  have  had,  of  such  defect  in  the  appliances, 
but  the  petition  is  not  demurred  to,  and  the  proofs  are  re- 
ceived without  objection  that  they  tend  to  establish  such  fact 
not  alleged,  the  reviewing  court  will  look  beyond  the  pleadintr 
and  determine  whether  the  proofs  establish  such  notice  to,  or 
knowledge  of  the  master.     Stewart  v.  Toledo  Bridge  Co.      601 

12.  When  a  case  is  submitted  to  the  court  upon  the  facts; 
in  order  to  bring  the  evidence  embodied  in  the  record  up  for  re- 
view, objection  must  be  made  in  the  motion  for  new  trial  to  the 
finding.  The  motion  must  assign  as  a  reason  for  new  trial,  in 
substance,  that  the  decision  of  the  court  as  to  what  the  facts  de- 
termine, IS  not  warranted  by  the  weight  of  the  evidence.  Buck- 
eye Pipe  Line  Co.  v.  Fee.  ^7 

18.  Admission  of  improper  testimony, but  afterwarc's  iury 
instructed  to  disregard  it — When  not  ground  for  reversal  of 
judgment.     C.  H.  &  D.  R.  R.  Co.  v.  Criss.  398 

APPRAISEMENT— 

1.  The  property  injured  by  fire  was  a  stock  of  goods, some 
of  which  were  entirely,  and  others,  partly  destroyed.  Held, 
the  appraisers  could  not  make  a  proper  appraisement  of  the 
whole  loss  by  a  mere  inspection  of  the  stock  remaining,  nor 
without  consulting  books  and  papers,  and  hearing  witnesses 
up)n  values  of  the  articles  destroyed.  Phoenix  Ins.  Co.  v. 
Romeis.  697 

APPROPRIATION— 

1.  It  is  not  unconstitutional  for  a  city  to  condemn  a  strip 
of  land  for  street  purposes,  pay  for  it,  and  then  assess  the 
amount  of  the  damages  awarded  for  the  land  and  the  expenses 
of  condemnation  the  remaining  land  of  the  owner  abutting 
on  land.      Norwood  Village  v.  Ogden.  539 
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ARGUMENT  OP  COUNSEL— 

1.  The  urging  by  counsel  in  argument  of  illogical  or  even 
absurd  deductions  from  the  evidence,  does  not  amount  to  mis- 
conduct justifying  the  setting  aside  of  a  verdict  where  it  does 
not  clearly  appear  that  the  jury  was  thereby  misled  or  preju- 
diced.    Hayes  v.  Smith.  300 

2.  Court  limiting  argument  <^f  counsel  to  jury  to  subjects 
averred  in  pleadings,  not  error.     Suhr  v.  Hoover  690 

ASSAULT  AND  BATTBRY- 

l.  An  action  for  damages  for  assault  and  battery,  belongs  to 
that  class  where  the  jury  might  in  their  discretion  include  a 
reaaonable  attorney  fee  for  counsel  of  plaintiff  as  part  of  the 
damages,  but  evidence  as  to  the  value  of  such  attorney  fee 
would  not  be  competent.    Hudson  v.  Voigt.  391 

ASSESSMENT— 

1.  The  notice  to  the  property  owner  of  the  resolution  de- 
claring the  necessity  of  improving  the  street,  is  necessary  to 
confer  jurisdiction  upon  the  municipality  to  make  the  im- 
provement, and  a  failure  to  give  such  notice  is  not  a  mere 
technical  irregularity  or  defect  within  the  meaning  of  cura- 
tive sec.  2289,  R.  S.,  but  invalidates  the  assessment.  Schmidt 
V.  Elmwood  Place.  361 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS- 

i.  Order  raising  assignment  and  discharging  assignee  at  a&- 
signee^s  request— valid  until  set  aside  in  proper  proceeding, 
or  reversed  on  error.    State  ex  rel.  v.  Millard.  400 

2.  Assignment  for  benefit  of  creditors  does  not  transfer  ju- 
risdiction in  action  in  foreclosure  from  common  pleas  to  pro- 
bate court.    Omwake  v.  Jaclcson.  616 

3.  The  jurisdiction  of  the  court  of  insolvency,  while  original 
and  exclusive  as  to  all  matters  pertaining  to  the  uettlement  of 
the  estate  of  the  assignor,  is  nevertheless  limited  to  the  mat- 
ters which  the  assignor  is  capable  of  transferring  to  the  court 
through  his  assignment;  and  where  the  court  of  common  pleas 
has  previously  obtained  jurisdiction  of  subject  matter,  by 
the  terms  of  the  statute,  the  assignor  has  not  the  power  to 
transfer  the  jurisdiction  to  the  court  of  Insolvency.  lb. 

ATTACHMENT— 

1.  Attachment  for  non-residence— Owner^s  domicile  does 
not  determine  situs  of  property.  Wherever  the  owner  may 
maintain  a  suit  to  recover  property,  the  propertv  may  be  at- 
tached as  his  property  if  the  grounds  of  attachment  exist, 
the  situs  of  the  property  not  being  determined  by  the  own- 
er^s  domicile.    Buckeye  Pipe  Line  Co.  v.  Fee.  637 

2.  The  common  stock  of  o  1  stored  by  a  Pipe  Line  Co.  oper- 
ating both  in  the  states  of  Ohio  and  Indiana,  belongs  to  the 
owners  of  the  oil,  and  the  interests  of  the  owners  are  repre- 
sented by  their  respective  run  tickets,  and  although  the  oil  is 
deliveraole,  at  the  option  of  the  company,  at  any  of  its  oil 
delivery  stations  in  Indiana  or  Ohio,  the  interest  represent- 
ed by  a  run  ticket  issued  for  oil  produced  in  Indiana,  may 
be  attached  in  Ohio,  on  the  ground  of  non-residence  of  the 
Pipe  Line  Co.  lb. 

ATTORNBY- 

1.  An  action  for  damages  for  assault  and  battery  belongs 
to  that  class  where  the  jurv  might  in  their  discretion  include 
a  reasonable  attorney  fee  for  counsel  of  plaintiff  as  part  of 
the  damages,  but  evidence  as  to  the  value  of  such  attorney 
fee  would  not  be  competent.     Hudson  v.  Toigt.  891 
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BANK— 

1.     A  bank  having  a  deposit,  subject  to  check,  from  an  in- 
solvent depositor  who  is  also  indebted  to  the  bank,  may    ap- 
ply and  set-off  that  deposit  against  the   indebtedness  of  such 
insolvent  debtor  of  the  bank,  although  the    same    is  not  yet 
due.    Germ. -Am.  Bank  v.  Grossman.  378 

BILL  OP    EXCEPTIONS- 

1.  Bill  of  exceptions  in  mayors^  courts— There  is  no  statute 
conferring  authority  upon  the  mayor  of  a  municipal  corpor- 
ation to  lulow  a  period  of  ten  days  from  and  after,  the  over- 
ruling of  a  motion  for  a  new  trial,  as  time  in  which  to  pre- 
pare, have  allowed,  and  file  a  bill  of  exceptions,  sotting  forth 
the  evidence  and  the  rulings  of  the  mayor  thereon.  Brad* 
ner  Village  v.  Grundetisch.  32^ 

2.  Same — Allowance  of  time  to  prepare— The  statute  relating^ 
to  bills  of  exception*)  in  civil  cases  before  justices  of  the  peace 
is  not  applicable  to  criminal  cases    in  mayors^  courts.         lb. 

3.  Sec.  6566,  B.  S.,  applies  to  the  taking  of  exceptions 
before  a  justice  of  the  peace,  in  all  cases,  civil  as  well  as 
crimioal,  and  therefore,  by  the  express  provision  of  this  sec- 
tion, the  bill  of  exceptions  is  not  required  to  be  copied  into 
the  record  or  docket  of   the  justice.  Kaosick  v.  State.  871 

4.  A  bill  of  exceptions  taken  before  a  justice  of  the  peace 
must  be  flled  with  the  clerk  of  the  common  pleas  within 
ten  davs  to  avail  plaintiff  in  error.  lb. 

5.  Journal  entry  prevails  over  statement  in  bill  of  excep- 
tions— Where  it  is  snown  by  a  journal  entry  that  a  motion 
for  a  new  trial  was  overruled  on  a  certain  day,  but  the  bill 
of  exceptions  recites  that  it  was  overruled  on  a  different 
day,  the  former  must  govern.    Upham  M^f^g.  Co.  v.  Gibson. 

670 

6.  A  motion  for  a  new  trial  was  overruled  on  the  preced- 
ing June  29,  the  last  day  of  the  term  at  which  the  trial  oc- 
curred. A  bill  of  exceptions  was  allowed  and  signed  on  Sep- 
tember 9,  forty-nine  days  after  the  overruling  of  the  motion. 
Held— 1  hat  the  fifty  days  allowed  for  signing  the  bill  began 
to  run  from  the  date  of  the  entry,  and  not  from  the  date  of 
the  overruling  of  the  motion  as  shown  on  the  bill.  lb. 

BRIDGE. 

1.  Where  the  proper  authorities  of  a  municipal  corpora* 
tion,  after  knowledge  of  the  existence  of  a  dangerous  hole  in 
a  street  bridge  over  a  stream  or  canal  within  the  corporate 
limits,  permit  the  same  to  remain  open  without  guards  or  sig- 
nals to  warn  pedestrians  of  the  danger,  they  neglect  a  duty 
imposed  by  sec.  2610,  K.  S.,  and  the  corporation  is  liable  in 
damages  for  injury  caused  thereby.  Mooney,  Ad^r.  v.  St. 
Mary^s.  446^ 

COMMON  CARRIER— 

1.  Agreed  valuation — ^When  binding— A  contract  of  carri- 
age, fairly  made  and  signed  by  a  shipper,  agreeing  upon  the 
valuation  of  the  property  carried,  with  the  rate  of  freight 
based  on  the  conoitiun  that  the  carrier  assumes  liability  only 
to  the  extent  of  the  agreed  valuation,  will,  even  in  case  of 
loss  throu&^h  negligence,  be  upheld,  and  the  shipper  limited  to 
the  agreed  valuation.      Railway  Co.  v.  Simon.  12$ 

CONSI  DERATION— 

1.  The  consideration  for  a  note  which  is  found  to  be  without 
substance,  invalidates  the  note,  and  where  holder   acquired 
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the  same  before  maturity  for  value,  knowing  the  considera- 
tion therefor,  he  is  not  an  innocent  holder.  Suhr  v.Hoover.690 

CONSTITUTIONAL  LAW— 

1.  The  act  for  suppression  of  Mob  Violence  u  d  const  i  tut  ion  al. 
CaldwelVs  v.  Com'rs.  Cuyahoga  Co.  167 

2.  AppropriatioD  of  land  for  street  purposes  and  assessment 
of  compensation  and  costs  of  condemnation  on  owner^s  re- 
maining land  by  foot  front,  valid.  Norwood  Village  v. 
Ogden.  539 

d.  The  decision  b^  the  Supreme  Court  that  the  Mechan- 
ic's Lien  law  of  1894,  is  unconstitutional  so  far  as  its  pro- 
visions for  sub-contractors'  liens  are  concerned, renders  that 
law  invalid  as  a  whole,  inclusive  of  the  repealing  clause 
therein,  and  the  Mechanic's  Lien  law  thus  attempted  to  be 
repealed  remains  in  force.    Blair  Brick  Co.  v.  Waltz.        718 

Also  Whitney  v.  Gill.  648 

CONTEMPT  - 

1.  Piaintiff  in  error  was  imprisoned  for  contempt  in  refus- 
ing to  obey  an  order  granted  in  a  divorce  case  to  pay  certain 
sums  to  his  divorced  wife  for  the  support  of  minor  children. 
Held:  Under  the  evidence,  it  was  not  within  the  power  of  the 
plaintiflf  in  error  to  perform  the  order  of  the  court  within  the 
meaning   of  sec.  5616,  R.  S.     Pancost  v.  State  exrel.  246 

CONTRACT— 

1.  Contract  with  Board  of  Education  for  erection  of  school 
house — Provision  in  bond  for  payment  of  laborers  and  material 
men,  valid.  Am.  Surety  Co.  v.  Kaeder.  47 

2.  Acceptance  by  street  R.  R.  of  conditions  of  ordinance,  or 
franchise  by  county  commissioners,constitutes  contract.  State 
ex  rel.    Clev'd.  El.  Ry.  Co.  200 

3.  Misunderstanding  between  parties— When  an  alleged 
agreement  was  entered  into  by  an  honest  misunderstanding  and 
through  a  mutual  mistake  of  the  parties,  there  is  no  legal  con- 
tract, and  the  remedy  is  to  set  it  aside.  Boehm  v.  Yan- 
quel.  454 

4.  A  settlement  of  a  claim  for  and  a  cause  pending  to  re- 
cover damages  for  personal  injuries  will  not  be  set  aside  un- 
less there  is  clear  evidence  of  fraud  and  undue  influence. 
Mosby  V.  Clev'd.  Str.  Ry.  Co.  501 

5.  That  the  injured  person  had  not  fully  recovered,  could 
neither  read  nor  write,  and  his  attorneys  were  not  present 
and  had  no  knowledge  of  the  settlement,  will  not  be  suffi- 
cient to  warrant  the  setting  aside  of  such  settlement.  lb 

6.  The  proper  remedy  for  breach  of  contract  not  to  manu- 
facture is  by  an  action  brought  either  to  enjoin  such  work,  or 
for  damages.  Whether  such  contract, unlimited  as  to  duration 
or  place,  would  be  enforcible,  eitner  at  law  or  in  equity,  is 
not  decided.    Burch  v.  Toledo  Plow  Co.  482 

7.  Contract  for  sale  of  shares  of  R.  R.  stock— Breach  by 
refusal  to  accept — Re-sale  by  broker — In  a  contract  for  the 
sale  of  shares  of  stock,  on  refusal  of  the  vendee  to  accept 
the  stock,  the  vendor  may  sell  the  same  at  the  best  obtain- 
able price,  and  if  the  proceeds  of  such  sale  are  less  than  the 
amount  named  in  such  contract,  together  with  the  expense 
of  sale,  he  may  recover  of  the  vendee  such  difference.  Ash- 
ley V.  Walker.  660 

8.  Re-sale— What  required— Such  a   sale   shall   be   fairly 
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made  and  within  a  ceasonable  time  after  the  refusal  of   the 
vendee  to  accept  the  stock.  lb. 

9.  Reasonableness  of  time— Whether  the  time  when  such 
sale  was  made  was  within  a  reasonable  time  after  the  breach 
of  the  contract  by  the  vendee, is  a  question  of  fact  to  be  sub- 
mitted to  the  jury,  unless  the  undisputed  facts  and  inferen- 
ces reasonably  drawn  therefrom  clearlv  show  the  time  to  be 
either  reasonable,  or  the  ct^ntrary,  when  the  question  be- 
comes one  of  law  for  the  court.  Tb. 

10.  Contract  dependinia:  od  continued  existence  of  thing — 
Destruction  as  an  excuse  for  non-performance — When  a 
party  voluntjorily  undertakes  to  do  a  thing  without  qualifica- 
tion, performance  is  not  excused  because  by  inevitable  acci- 
dent, or  other  contingency  not  foreseen  and  not  provided 
against, performance  becomes  impossible.  In  general, a  con- 
tract must  be  performed  or  non-performance  compensated. 
As  forming  an  exception  to  such  general  doctrine  It  is  the 
rule, that  when  periormance  depends  on  the  continued  exis- 
tence of  a  person  or  thing  and  such  continued  existence  is 
assumed  by  both  parties  as  a  basis  of  the  agreement,  the 
death  of  the  x^erson  or  destruction  of  the  thing  puts  an  end 
to  the  obligation.    B'd.  of  Education  v.  Townsend.  674 

CONTRACTOR,  INDEPENDENT— See   Independent  Contrac- 
tor— 
CONVERSION- 

1.  Where  defendant  has  disposed  of  the  property  and  is  no 
longer  in  its  possession,  the  proper  remedy  is  not  replevin, 
but  an  action  for  unlawful    conversion.    Simper  v.    Bentley. 

515 
CORONER- 

1.  The  word  ''found^^  in  8ec.l221,R.S.,  is  jurisdictional, and 
means  being  present  in  the  county.  State  ex  rel.  v.  Bellows. 

604 

2.  ''Violence^'  means  the  unlawful  use  of  physical  force  or 
other  agency  to  cause  deatb.  It  does  not  include  mere  acci- 
dent or  casualty.  lb. 

3.  The  coroner  is  authorized  and  required  to  hold  an  in- 
quest upon  a  dead  body  lying  in  his  county,  when  he  knows, 
or  has  reason  to  suppose,  the  death  was  caused  by  unlawful 
means.  lb. 

CORPORATION,  MUNICIPAL— 

1.  A  councilman,  during  his  term  of  office,  is  ineligible  to 
the  office  of  member  of  a  board  of  education.  Sec.  1717,  R. 
S.,  construed.     State  ex  rel.  v.  McMillan.  163 

2.  Annexation  of  part  of  one  township  to  another,  where 
a  hamlet  is  situated  in  part  in  each  of  such  townships.  New- 
burgh  Tp.   In  re  Annexation  of.  78 

3.  The  word  "council'^  in  sec.  1880.  R.S., includes  the  boaid 
of  trustees  of  a  hamlet.  lb. 

4.  Removal  of  member  of  Board  of  Supervisors  of  Cincin- 
nati from  office  by  mayor— What  will  not  constitute  proper 
charges.     State  ex  rel.  v.  Sullivan.  338 

5.  Action  by  tax-payer  to  enjoin  illegal  contract  by  city  on 
third  party ^s  agreement  to  pay  costs,  maintained,  it  appear- 
ing that  such  tax-payer  intended  to  bring  the  action,  but  was 
unable  to  pay  the  costs  and  expenses  himself.  State  ex  rel.  v. 
Cleveland.  617 
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6.  It  is  the  duty  of  the  clerk  of  council  to  make  an  ac- 
curate record  of  the  proceedings,  and  council  has  to  deter- 
mine whether  the  journal  truly  sets  forth  its  proceeding;  but 
when  the  record  of  the  previous  meeting  of  the  council  is  read 
and  council  has  corrected  and  disposed  of  the  journal,  the 
clerk  has  no  further  right  and  there  is  no  further  duty  en- 
loined  upon  him  by  law  to  correct  the  same,  and  mandamus 
will  therefore  not  lie  to  compel  him  to  do  so.  lb. 

7.  A  municipal  council  is  a  legislative  body  clothed  by  law 
with  the  power  to  correct  and  dispose  of  the  journal  of  its 
proceedings,  and  in  the  absence  of  any  charge  of  fraud  or  cor- 
ruption in  the  action  of  the  council  m  correcting  its  journal, 
itp  action  ifl  final  and  conclusive,  and  courts  have  no  right  to 
interfere  therein.  lb. 

8.  The  council  has  the  power,  after  having  once  voted  to 
reject  all  bids  offered  for  a  public  contract,  to  reconsider  its 
action  and  accept  one  of  the  bids,  where  no  rights  have  vest- 
ed under  the  first  action  of  the  council,  or  where  its  first  ac- 
tion has  not  so  fully  disposed  of  the  matter  that  council  could 
not  take  any  further  action  in  the  matter.  lb. 

9.  **The  Federal  Plan  Law''  leaves  the  right  to  the  coun- 
cil of  the  city  of  Cleveland,  to  proceed  under  sec.  2419,  to  ad- 
vertise for  and  dispose  of  bids  for  furnishing  a  pumping  sta- 
tion for  the  water-works  of  that  city,  and  under  that  section 
has  the  option  to  award  the  contract  to  the  next  lowest  bid- 
der, if  in  tneir  opinion  the  lowest  bidder  can  not  be  depended 
upon  to  do  the  work  with  ability,  promptness  and  fidelity, 
and  courts  can  not  interfere  with  that  option  in  the  absence 
of  any  charge  that  the  council  acted  fraudulently  or  corrupt- 
ly, lb. 

10.  Liability  for  negligence  of  its  officers— An  action  can- 
not be  maintained  against  a  municipal  corporation  or  its 
officers  in  their  official  capacity,  based  upon  acts  of  negli- 
gence of  its  board  of  health  or  health  officer,  for  .damages 
claimed  to  have  resulted  therefrom.    Turner  v.  Toledo       627 

11.  The  board  of  health  of  a  city,  or  its  health  officer  with 
the  approval  or  ratification  of  the  board,  may  enter  into  a 
lawful  contract  for  nursing  and  caring  for  the  sick  and  for 
the  use  of  premises  occupied    as  a  temporary  hospital.     lb. 

12.  Defect  in  bridge  within  corporate  limits— Where  the 
proper  authorities  of  a  municipal  corporation,  after  knowl- 
edge of  the  existence  of  a  dangerous  hole  in  a  street  bridge 
over  a  stream  or  canal  within  the  corporate  limits,  permit 
the  same  to  remain  open  without  guards  or  signals  to  warn 
pedestrians  of  the  danger,  they  neglect  a  duty  imposed  by 
sec.  2640,  R.  S.,  bnd  the  corporation  is  liable  in  damages  to 
any  one,  who,  being  without  fault,  is  injured  by  falling  into 
such  unguarded  place;  and  this  is  so,  notwithstanding  the 
provisions  of  sees.  860,  4936  and  4938,  R.  S.,  which  make  it 
the  duty  of  the  county  commissioners  to  construct  and  keep 
such  bridges  in  repair.     Mooney  v.  St.  Mary's.  446 

13.  Authority  of  municipality  to  require  lighting  of  rail- 
road tracks— Sec.  2495,  R.  S.,  constitutional— Sec.  2495,  et 
seq..  R.  S.,  granting  the  power  to  municipal  bodies  to  re- 
•quire  railroads  running  trains  in  the  corporation  to  light 
their  track,  does  not  violate  the  U.  S.  constitution,  nor  that 
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of  this  state.  It  is  in  the  exercise  of  the  police  power  in  the 
interest  of  the  welfare  and  safety  of  the  public.  C,  C,  C. 
A  St.  L.  By.  Co.  v.  St.  Bernhard.  588 

14.  Same— Beasonabieness  of  requirements  of  ordinance — 
Light  required  interfering  with  safety  in  operation  on    road. 

lb. 
COBPOBATION— ( PBI VATE ). 

1.  A  committee,  duly  empowered  by  a  corporation  to 
negotiate  for  purchasers  and  to  sell  an  issue  of  bonds,  has 
power  to  employ  a  broker  to  sell  such  bonds.  East  Cleve- 
land By.  Co.  V.  Everett.  181 

2.  A  broker  so  employed  and  rendering  services  under 
such  employment  may  recover  of  the  corporation  the  rea- 
sonable value  of  such  services.  lb. 

3.  The  board  of  directors  not  having  authorized  its  said 
committee  to  sell  the  bonds  at  less  than  par,  its  said  com- 
mittee can  not  authorize  a  broker  to  secure  purchasers  for 
niney-flve  per  cent,  of  par.  lb. 

4.  Power  of  Turnpike  Co.  to  acquire  fee  simple  in  land 
covered  by  pike  to  prevent  building  of  railroad  bridge  over 
pike.     Wooster  Turnpike  Co.  v.  C.  P.  A  V.  B.  R.  Co.         268 

COUNTY  COMMISSIONERS— 

1.  County  commissioners  and  county  treasurers  not  ex- 
empt from  giving  bonds  for  appeal  by  sec.  5228,  B.  S.  State 
ex  rel.  v.  Comers.  Delaware  Co.  40 

CBIMINAL    LAW— 

1.  Where  an  affidavit  lays  an  offense  as  committed  in  Lu- 
cas county, is  filed  in  the  police  court  of  a  city  in  said  county, 
and  afterwards,  by  an  information  duly  filed  in  such  court, 
the  offense  is  laid  in  said  city  and  county,  the  defect  as  to 
venue,  if  any  existed  in  the  affidavit, is  cured  by  the  inform- 
ation.   Krowenstrot  v.  State.  73 

2.  In  a  prosecution  under  the  ''act  to  regulate  the  prac- 
tice pf  medicine*^    passed  February  27,  1896,  it  is  not   neces- 

-sary  to  negative  the  exceptions  set  forth  in  sec.  4403f.,  in  the 
information.  lb. 

3.  in  such  a  prosecution,  it  is  not  competent  for  the  de- 
fendant to  show  that  the  Board  of  Medical  Examiners  acted 
Improperly   or  mistakenly  in  refusing  him  a  certificate.     lb. 

4.  Evidence  of  other  transactions  than  those  described  in 
information,  not  admissible.  lb. 

6.  Prosecution  for  conveying  into  prison  things  with  in- 
tention f-o  aid  in  escape— On  the  trial  of  one  charged  under 
sec.  69()2,B.  S.,with  having  conveyed  into  a  county  jail  a  re- 
volver and  other  articles  useful  to  effect  the  escape  of  a 
prisoner  lawfully  detained  therein,  and  with  intent  to  there- 
by facilitate  the  escape  of  such  prisoner,  the  court  charged 
the  jury  that  if  the  defendant  gave  the  revolver  to  the  pris- 
oner with  the  intent  that  he  should  use  it  to  effect  an  es- 
cape while  he  was  out  of  the  jail  for  a  temporary  purpose 
in  the  custody  of  the  sheriff,  and  to  be  returned  to  tne  jail 
when  such  temporary  purpose  was  accomplished,  then 
while  BO  temporarily  out  of  the  jail,  he  was  a  prisoner  con- 
fined in  the  jail  within  the  meaning  of  the  statute,  and  such 
intent  would  be  an  intent  to  facilitate  the  escape  of  a  pris- 
oner detained  in  the  jail  within  the  meaning  of  the  statute* 
Held :  Not  error.    Newberry  v.  Slate.  208- 
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6.  Id  an  indictment  for  perjury  it  is  not  necessary  to  al- 
lege: a.  Whether  the  alleged  false  testimony  was  given 
orally,  or  in  writing,  b.  Such  facts  as  will  show  that  the^ 
same  was  material.    Barnes  v.  State.  14 

7.  On  the  trial  of  such  indictment,  the  state  need  not  offer 
the  journal  entry  to  show  the  trial  and  disposition  of  the 
case  in  which  the  alleged  false  testimony  was  sfiven^it  hav- 
ing shown,  by  the  records  of  the  court,  the  pendency  of  such 
case,  and  by  oral  evidence,  given  without  objection,  the 
trial  thereof.  lb. 

8.  Evidence  which  might  affect  or  influence  a  court  or 
jury  in  a  p:iven  case,  is  material  to  the  issue  in  prosecution 
for  perjury.  lb. 

9.  On  the  trial  of  one  charged  with  perjury,  it  is  not  eiror 
to  exclude  evidence  offered  by  him  to  show  that  the  court 
did  not  consider  the  alleged  false  testimony  on  giving  its 
judgment  in  such  case.  Ibi 

10.  Same— Whether  certain  testimony  is  material  to  an 
issue  on  trial,  is  a  question  of  law,  and  not  of  fact.  lb. 

DAMAGES— See  Accord  and  Satisfaction. 

DEATH  WRONGFULLY  CAUSED— 

1.  Where  there  is  no  estate  except  a  cause  of  action  for 
damages  for  having  wrongfully  caused  the  death  of  the  de- 
ceased, it  is  not  necessary  that  the  letter  of  administration 
should  indicate  that  the  administrator  was  appointed  for  the 
sole  purpose  of  bringing  such  action.  Solar  Refining  Co.  v. 
Elliott,  Ad'x.  581 

2.  The  limitation  of  an  action  under  sec.  6135,  R.  S.,  for 
causing  death  from  wrongful  act.  runs  from  the  death  of  the 
person  who  dies  from  the  wrongful  act;  and  the  right  to 
maintain  the  action,  is  not  affected  by  the  lapse  of  time  be- 
tween the  injury  and  the  death,  unless  recovery  by  the  de- 
ceased person,  had  not  death  ensued,  is  baned  by  the  stat- 
ute of  limitations  at  the  time  of  death.  lb. 

3.  A  contract  of  settlement,  unimpeached  for  cause, 
made  by  the  deceased  in  his  life-time  with  the  person  whose 
unlawful  act  is  the  cause  of  death,  for  the  injury  which  re- 
sulted in  the  death,  the  terms  of  which  contract  were  com- 
plied with,  in  the  life-time  of  the  deceased,  by  the  party 
whose  unlawful  act  caused  the  death :  when  so  pleaded,  and 
established,  is  a  bar  to  an  action  by  his  administrator,  un- 
der sec.  6134,  R.  S.  Ib» 

4.  Sec.  6134,  does  not  create  a  second  liability,  and  is  not 
double  liability  for  the  same  wrong,  but  implies  that  the  li- 
ability for  the  wrong  has  not  been  satisfied.  lb. 

5.  Action. maintainable  by  administrator,  only  if  deceased 
could  have  maintained  action  for  damages — If  deceased  in 
his  Iife-tlme  debarred  himself  from  recovery,  and  bad  no 
cause  of  action  at  the  time  of  his  death,  no  action  would 
arise  in  favor  of  his  next  of  kin  at  his  death, and  his  admin- 
istrator would  be  precluded  from  maintaining  an  action  un- 
der sec.  6134.  lb. 

6.  Proof  of  contract  of  settlement  on  general  denial — 
When  a  contract  of  settlement,  pleaded  in  the  answer,  is 
met  by  a  general  denial,  once  its  execution  is  established, 
the  contract  is  beyond  further  attack,  under  the  issue  as 
tendered  by  the  general  denial.  Ib» 
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DELIVERY— 

1.  Where  a  storer  or  common  carrier  of  property,  has,  by 
contract,  an  option  as  to  the  place  of  delivery  to  the  owner 
and  refuses  to  deliver  at  all, the  option  as  to  the  place  of  de- 
livery is  waived  by  such  refusal.  Buckeye  Pipe  Line  Co. 
V.  Fee.  637 

DEMAND  NOTE— See  Negotiable  Instruments. 

DESCENT  &  DISTRIBUnON- 

1.  The  provisions  of  sec.  5964,  R.  8.,  that  if  the  widow  or 
widower  shall  fail  to  make  the  election  provided  for  in  seo. 
5963,  after  the  probate  of  the  will,  and  after  being  cited  to  do 
so,  she  or  he,  shall  retain  dower  and  such  share  of  the  per- 
sonal estate  of  the  deceased  consort,  as  he  or  she  would 
have  beeD  enti  Jed  to  by  law,  in  case  the  deceased  consort 
had  died  intestate  leaving  ehildren,  do  nDt  apply  to  case 
where  the  will  is  not  probated  at  the  time  of  the  death  of 
the  widow  or  widower.    Hawkins  v.  Barrow.  141 

DEVISE— See  Legacy;  also  Will. 

DISBARMENT— 

1.  Disbarment  of  an  attorney  is  not  for  the  purpose  of 
punishment,  but  for  the  purpose  of  preserving  the  courts 
of  justice  from  the  official  administrations  of  persons  unfit  to 
practice  in  them.     Palmer,  In  re.  94 

2.  Reinstatement— Moral  character — A  court  ought  not  to 
reinstate  an  attorney  who  has  been  disbarred  unless  satiafled 
that  he  is  of  good  moral  character.  lb. 

DITCH— 

1.  Under  sec.  4452,  R.  S.,  as  amended  April  19,  1894,  (91 
O.  L.,  160),  the  finding  of  the  county  commissioners  deter- 
mining the  necessity  of  a  ditch  improvement,  is  such  a 
final  order  and  determination  of  the  rights  of  the  parties 
affected  thereby,  from  which  error  will  lie.  A  petition  in  er- 
ror to  the  finding  of  the  county  commissioners  in  ditch  pro* 
ceedings,  must  be  filed  within  six  months  from  the  date  of  such 
finding  or  determination  of  the  county  commissioners,  in  or- 
der for  the  reviewing  court  to  obtain  jurisdiction  of  the  sub- 
ject matter  of  the  proceeding  of  the  county  commissioners; 
otherwise,  the  petition  in  error  should,  on  motion,  be  dis- 
missed.    Endiey  v.  Aldrich.  86 

DIVORCE-See  Alimony. 
DOG—See  Animal. 
DOWER- 

1.  Where  a  husband  devises  all  of  his  property  to  his  wife 
who  survives  him,  and  such  will  is  promptly  presented  to 
the  proper  court  for  probate,  and  continued  for  hearing,  and 
before  it  was  admitted  to  probate,  (as  was  afterwards  done), 
the  widow  departed  this  life, intestate,  the  real  estate  so  de- 
vised to  her,  descends  to  her  heirs  at  law,  and  not  to  the 
heirs  at  law  of  the  testator — and  this  is  the  case  though  no 
election  in  fact  to  take  under  the  will  was  made  by  such 
widow  by  her  acts  and  conduct.     Hawkins  v.  Barrow.       141 

2.  Same— In  such  case  the  provision  made  for  the  widow, 
being  in  addition  to  dower, si. e  would  retain  her  dower  right 
free  from  the  claims  of  creditors,  and  there  can  be  no  con- 
troversy but  that  the  provision  made  for  her  by  the  will,  is 
better  than  that  made  for  her  by  the  law.  lb. 

3.  Sec.  5964,  R.  S.,  provides  that  if  the  widow  or  widower 
shall  fail  to   make    the  election    provided    for    in   sec.  5963, 
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after  the  probate  of  the  will,  and  after  being  oited  to  do  so, 
she  or  he,  shall  retain  dower  and  such  share  of  the  personal 
estate  of  the  deceased  consort,  as  be  or  she  would  have 
been  entitled  to  by  law,  in  case  the  deceased  consort  had 
died  intestate  leaving  children,do  not  apply  to  a  case  where 
the  will  is  not  probated  at  the  time  of  the  death  of  the  wi- 
dow or  widower.  lb. 

EARTH— 

1.  Is  part  of  real  estate,  and  a  contract  for  the  removal 
of  earth  where  it  appears  that  the  main  consideration  was 
not  the  price  to  be  paid  for  the  removal,  but  to  get  the  earth 
to  be  removed,  to  be  re-sold  or  used  in  executing  other  con- 
tracts for  filling  lots,  so  that  the  substance  of  the  contract 
was  the  earth  itself,  is  a  contract  within  the  statute  of 
frauds.    Welever  v.  Detwiler  Co.  680 

EASEMENT— 

1.  Alley  way  adjoining  land  sold,  expressly,  excepted 
from  sale,  may  be  closed  by  owner.  Paper  Co.  v.  Hydrau- 
lic Co.  118 

2.  Right  to  use  of  bridge  by  prescription— The  bridge  in 
question  having  been  erected  over  the  canal  of  the  defend- 
ant by  the  plaintiff's  grantors,  with  the  concurrence  and 
assistance  of  the  owner  thereof,  and  used  for  more  than 
twenty-one  years,  the  right  to  have  the  same  remain,  has 
been  acquired  by  the  licensee.  lb. 

3.  A  parol  licens)  executed  is  irrevocable  when  granted 
for  a  valuable  consideration,  and  having  been  granted  for 
the  benefit  of  the  property  of  the  licensee,  the  general  rule 
that  a  license  is  not  assignable,  does  not  apply.  lb. 

ELECTION— See  Dower. 
ELECTION  LAWS— 

1.  Members  of  the  regular  committee  of  the  party  acting 
as  agents  of  candidate— While  a  candidate  may  pay  an  as- 
sessment to  the  committee  of  his  party,  and  have  nothing 
further  to  do  with  the  management  and  conduct  of  his  cam- 
paign,and  then  the  committee  or  the  members  thereof  would 
not  be  his  agents  in  the  management  of  his  campaign,  yet 
the  question  of  agency  is  a  question  of  fact,  and  a  candi- 
date for  an  office  can  make  the  regular  chosen  committees 
of  his  party  hit?  agents  in  the  management  of  his  campaign 
for  that  office.    State  ex  rel.  v.  Good.  o86 

2.  It  makes  no  difference  so  far  as  the  law  is  concerned, 
whether  the  candidate  paid  any  money  directly  and  out  of 
his  own  pocket,  or  whether  it  was  paid  for  him  and  for  his 
benefit  by  his  friends  and  ageute.  If  the  amount  thus  paid 
out  exceeds  the  amount  allowed  by  law  as  the  limit  of  his 
expenses,  his  election  is  void.  lb. 

EMPLOYER  &  EMPLOYE- 

1.  Injury  through  defective  machinery — Employment  of 
man  to  inspect  machinery— To  relieve  employer  of  liability,it 
must  appear  that  the  man  employed  to  inspect  and  keep  in 
order  machinery  was  competent,  was  supposed  by  his  em- 
ployers to  be  such,  and  had  actually  inspected  the  machine 
in  question.     Jones  v.  Pipe  Co.  26 

2.  On  the  facts  stated  in  the  petition  of  the  plaintiff, there 
should  have  been  an  additional  allegation  therein,  that  the 
defects  averred  by  him  to  have  existed  in    the   machinery, 
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and  which  caused  him  injury,  were  not  known  to  him  in 
time  to  have  avoided  such  injury.  C,  H.  &  D.  B.  R.  Co. 
V.  Hedges.  2^ 

3.  The  charge  that  if  the  machinery  was  out  of  condition 
and  the  defendant  had  knowledge  thereof,  or  by  reason- 
able diligence  C3uld  have  ascertained  it,  that  he  was  liable 
in  the  action,  is  erroneous.  This  leaves  out  ot  view  the 
question  whether  the  plaintiff  himself  had  knowledge  of 
tne  defects  alleged  to  have  existed,  and  thus  might  have 
avoided    the  injury.  lb. 

4.  Where  the  injury  occurred  before  the  passage  of  the 
law  of  April  12,  1890,  (87  O.  L.,  150),  but  the  action  was 
commenced  while  the  law  was  in  force,  the  provision  of 
tiie  law  that  where  an  employe  of  a  railroad  company  is 
injured  while  in  the  discharge  of  his  duty  by  reason  of  de- 
fective machinery,  and  the  defect  is  made  to  appear  at  the 
trial,  the  same  shall    be  prima  facie  evidence  of  negligence 

•  on  the  part  of  the    corporation,applies.  lb. 

5.  An  inspection  of  appliances  procured  by  the  master  to 
determine  whether  such  appliances  are  safe  and  fit  for  a 
certain  use,  will  not  exonerate  the  master  from  responsibil- 
ity to  a  servant  who  is  directed  to  and  does  devote  such  ap- 
pliances to  a  use  not  considered  or  contemplated  by  such  In- 

.  spection,  and  totally  different  from  the  use  with  respect  to 
which  such  inspection  was  made.  Stewart  v.  Toledo  Bridge 
Co.  601 

6.  Safe  appliances — Master  bound  to  reasonable    care-rli^ 
providing  suitable  and  safe  appliances  tlie  master  is   bound 

to  the  exercise  of  reasonable  care  only.  The  servant  assumes 
all  risk  of  latent  defects  of  which  the  master  was  ignorant, 
unless  the  master  was  negligent  in  not  discovering  the 
same.  lb. 

"ERROR— See  Appeal,  Error  &  Review. 

ESCAPE— 

1.    Assisting  prisoner  to  escape    from    jail — See   Criminal 
Law. 
EVIDENCE- 

1.  It  is  improper  to  ask  experts  hyptthetical  questions 
not  applicable  to  the  facts  in  th^  case.  East  Cleveland  Ry. 
Co.  V.  Everett.  •         181 

2.  Cross-examination  of  adverse  witness  called  in  chief — 
A  party  calling  a  witness  who  does  not  appear  to  have 
any  interest  in  the  controversy,  will  not  be  permitted  to  ask 
his  own  witness  if  he  has  not  made  certain  statements  out 
of  court,  unless  such  witness  has  testified  to  facts  incon- 
sistent therewith,  and  the  party  has  been  surprised  by  such 
testimony.    Rousch  v.  Wenzel.  133 

3.  A  partv  may  not  call  a  witness  supposed  to  be  adverse, 
in  anticipation  of  his  being  called  by  tiie  odier  side,  and 
elicit  from  him  answers  otherwise  incompetent,  with  a 
view  of  laying  ground  for  his  impeachment.  lb. 

4.  Ordinarfly,  in  criminal  casen,  the  state  is  confined  in 
its  proof  to  the  transactions  described  in  the  indictment  or 
information,  and  will  not  be  allowed  to  show  others  not  set 
forth.     Krowenstrot  ?.  State.  73 

6.    A  witness  testifying  in  chief  that  from  his   knowledge 
.  and  observation  he  believes,  or  is  of  the  opinion  that  a  cer- 
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tain  dog  is  ** peaceable"  and  **good  natured,'*  and  not '  *vic- 
iouB/*  upon  cross-examination  may  be  asked  whether,  if 
such  dog  should  do  certain  acts  described  in  the  question, 
witness  would  consider  him  a  ''peaceable**  and  ''good  na- 
tured'  'or  a  "vicious"  dog,  for  the  purpose  of  determiuinfi" 
what  witness  means  by  the  terms  peaceable"  and  "good 
natured,"  and  "vicious."  Whether  such  supposed  facts  are 
such  as  have  been  done  by  the  dog  in  question  is  imma- 
terial.   Hayes  v.  Smith.  300 

6.  Where  in  replevin  the  defendant  attemnts  to  prove  his 
right  to  the  possession  of  the  article  by  producing  a  chattel 
mortgage  under  which  he  acquired  such  possession,  it  is 
competent  for  the  plaintiff  to  introduce  evidence  to  defeat 
defendant's  claim  under  such  chattel  mortgage,  and  de- 
fendant would  then  be  entitled  to  introduce  evidence  in 
rebuttal.    Smith    &    Nixon    v.  Simper.  376 

7.  Where  the  question  whether  the  city  or  the  property 
owner  on  a  street,  in  the  course  of  improvement  of  the  same, 
had  built  a  retaining  wall  to  protect  such  owner's  property 
and  building  thereon  from  injury  by  a  fill  in  the  street,  and 
was  responsible  for  the  negligent  manner  in  which  the  same 
was  built  whereby  such  owner's  building  was  damaged,  and 
the  city  claims  that  such  wall  was  built  by  the  contractor 
having  the  contract  for  the  improvement  of  the  street,  un- 
der a  private  arrangement  between  the  contractor  and  the 
property  owner  to  which  the  city  was  not  a  party,  it  is  com- 
petent for  the  city  to  prove  that  it  did  not  authorize  the 
building  of  the  wall,  and  did  not  pay  for  its  cost.  Cincin- 
nati V.  £2gan.  368 

8.  When  upon  a  trial,  testimony  is  improperly  admitted 
over  the  objection  of  a  party,  and  the  jury  is  subsequently 
instructed  to  disregard  such  testimony,  the  judgment  will  not 
be  reversed  on  account  of  the  error  committed  in  admitting 
such  testimony,  when  it  is  not  evident  that  the  jury  failed 
to  follow  the  instructions  given  to  disregard  it, or  it  does  not 
otherwise  appear  that  preludice  resulted  therefrom  to  the 
party  complaining.    C.  H.  &  D.  B.  K.  Co.  v.  Cries.  3d8 

9.  The  testimony  of  the  witnesses  who  testify  that  they 
were  walking  on  the  track,  knew  the  train  was  coming,  were 
giving  their  attention  to  the  train,  and  that  they  heard  no 
whistle  or  bell,  is  not  negative,  but  positive  testimony.  L. 
S.  &  M.  S.  B.  B.  Co.  V.  Schade.  424 

10.  Proof  of  contract  of  settlement  on  general  denial — 
When  a  contract  of  settlement,  pleaded  in  the  answer,  is  met 
by  a  general  denial,  once  its  execution  is  established,  the 
contract  is  beyond  further  attack  under  the  issue  as  tender- 
ed by  the  general  denial.    Solar  Beflning  Co.  v.  Elliott,  581 

11.  Conversation  by  telephone— Where  a  conversation  by 
telephone  is  carried  on  by  the  parties  to  an  action  about  the 
subject  matter  of  the  action,  and  there  is  an  issue  as  to 
what  was  said  between  them,  a  witness  who  heard  one  of 
them  talking  into  the  telephone,  may  testify  as  to  what  he 
beard.    Dannemiller  v.  Leonard  &  Son.  686 

BXECUTOB— See  Administrator  &  Executor. 

EXEMPTION— 

1.  The  selection  of  property  required  to  be  made  by  a 
debtor  who  claims  it  exempt,  in  lieu  of  a  homestead  under 
sec  6441,  is  &ufDei«ntly  inciicated  in  case  money  owing  him 
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is  held  by  garnishee  process,  by  his  making  a  motion  to  the 
court  to  discharge  the  same.    Tombow  v.  Haskins.  656 

FINAL  ORDER— See  Judgment. 

FORECLOSURE— See  Mortgage,  Real. 

GUARANTY— 

1.  Contract  of  indemnity— When  may  be  sued  on— Where 
a  party  indemnifies  by  contract  another  against  all  liability 
on  certain  obligations  to  pay,  such  indemoided  party  has 
a  cause  of  action  against  the  party  giving  such  contract  of 
indemnity  when  judgment  is  obtained  against  him.  Pratt 
V.  Walworth.  412 

HACK  DRIVER— 

1.  Dut>  of  care — Excavation  in  street — The  petition 
charged  that  the  driver  of  the  Transfer  Company^s  hack, 
did  not  use  ordinary  and  reasonable  care  in  driving  and  look- 
ing out  along  the  street.  The  court  charged  "that  it  was  the 
duty  of  the  driver  while  driving  to  keep  a  prudent  and  care> 
f  ul  look  ahead  of  him,  and  to  use  all  reasonable  care  to  avoid 
obstructions  and  excavations  in  the  street;  that  is,such  care 
as  an  ordinarily  prudent  person  in  his  situation  and  under 
the  circumstances  surrounding  liim,  is  accustomed  to  exer- 
cise.^' Held:  A  correct  statement  of  the  law  governing  this 
case.    Fisher  v.  Tryon.  641 

HEALTH  OFFICER— 

1.  The  board  of  health  of  a  city,  or  its  health  officer  with 
the  approval  or  ratification  of  the  board,  may  enter  into  a 
lawful  contract  for  nursing  and  caring  for  the  sick  and  for 
the  use  of  premises  occupied  as  a  temporary  hospital.  Turner 
V.  Toledo.  627 

INDEMNITY— See  Guarantee. 

INDEPENDENT  CONTRACTOR- 

1.  Liability  of  property  owner  for  negligence  of  indepen- 
dent contractor  in  obstructing  street  for  purpose  of  repairing 
water  pipes  and  failure  to  guard  obstruction  or  keep  warn- 
ing light  during  night-time.     Fisher  v.  Tryon.  541 

2.  A  lot  owner  who  obtains  permission  from  the  city  to 
partially  obstruct  a  street  by  placing  therein  material  for 
building,  upon  the  condition  that  such  owner  shall  maintain 
light  and  guards,  to  warn  travelers  on  the  street  of  the  pre- 
sence  of  such  obstruction,  cannot  escape  liability  for  injury 
caused  by  such  obstruction  in  consequence  of  the  absence  of 
such  lights,  or  guards,on  the  ground  that  the  alleged  acts  of 
negligence  were  those  of  an  independent  contractor  over 
whom  the  owner  had  no  control.     Reuben  v.  Swigart.        565 

3.  The  owner  of  real  estate  who  causes  work  to  be  done  in 
relation  to  it,  the  probable  consequence  of  the  performance 
of  which  will  be  to  endanger  others  in  the  legitimate  use  of 
a  public  highway,  cannot  shift  from  himself  responsibility 
for  these  probable  consequences  by  letting  the  work  to  an  in- 
dependent contractor  over  whom  he  reserves  no  control.     lb. 

INSURANCE,  FIRE— 

1.  In  an  action  against  an  insurance  company  for  the 
amount  which  it  should  pay  on  account  of  a  loss  by  fire 
which  loss  had  been  appraised  by  appraisers  as  provided  by 
the  policy,  but  which  appraisement  the  insured  claimed, 
was  improperly  made  and  void,  the  action  was  correctly 
brought  upon    the    policy    for    the    whole   amount   it   was- 
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olaimed  the  oompany  was  liable  to  pay.  Pboenlx  Ine.  Co.  v. 
KomeiB.  697 

2.  In  Buch  a  caBe  it  la  not  neoeseary  by  a  separate  ac- 
tion, or  a  separate  cause  of  action,  in  the  petition  to  first  at- 
tack and  seek  to  have  the  appraisement  set  aside  by  the 
court.  lb. 

8.  The  property  injured  was  a  stock  of  goods,  some  of 
which  were  entirely, and  others, partly  deetroved.  Held,  the 
appraisers  could  not  make  a  proper  appraisement  of  the 
whole  loss  by  a  mere  inspection  of  the  stock  remaining,  nor 
without  consulting  books  and  papers,  and  hearing  witnesses 
upon  values  of  the  articles  destroyed.  lb. 

4.  Condition  against  alienation— Sale  by  one  part  owner 
to  other — A  policy  of  insurance  against  fire,  issued  to  W.  W. 
S.  '*and  brothers^ ^  upon  a  house  and  barn  and  contents 
owned  by  said  W.  W.  S.  and  his  brothers,  P.  S.  and  B.  S.,in 
equal  shares  and  as  tenants  in  common,  contained  provis- 
ions restraining  and  restricting  alienation  of  the  property, 
and  to  the  effect  that  any  change  in  title  or  interest  occui- 
ring  without  notice  to  and  consent  of  the  insurance  com- 
pany should  render  the  policy  null  aod  void.  Held:  That 
a  conveyance  by  P.  S.  and  B.  S.  of  their  respective  interest 

in  the  property  to  W.  W.  S.,  without  notice  to  or  consent  of 
the  company  did  not  invalidate  the  policy.  Royal  Ins.  Co. 
V.  Sockman.  105 

5.  For  a  loss  occurring  after  such  conveyance,  W.  W.  S. 
had  a  right  to  recover  in  a  suit  brought  by  himself  alone, 
the  whole  amount  of  such  loss,  both  that  on  account  of  the 
interest  originally  owned  by  him,  and  that  on  account  of 
the  interest  of  his  brother  so  conveyed  to  him.  lb. 

6.  if  insured  property  is  destroyed  by  fire  through  the 
fault  or  negligence  of  another  than  the  insured,  the  insureri 
upon  payment  of  the  loss,  will  be  subrogated  to  the  rights 
of  the  insured  to  the  extent  of  the  indemnity  paid.  Sun 
Oil  Co.  V.  Ohio  Farmers'  Ins.  Co.  355 

INSURANCE,  LIFE— 

1.  Under  sec.  .3625,  R.  S.,  false  answers  given  by  the  as- 
sured in  his  application,  constitute  no  defense  to  a  recovery 
on  the  policy  if  the  falsehood  of  such  answers  was  known 
to  the  agent  of  the  company,  and  the  fact  that  the  agent 
and  the  assured  acted  in  collusion  in  inserting  such  false 
answer  in  the  application,  will  not  relieve  the  company  from 
liability  on  the  policy.     Prudential  Ins.  Co.  v.  Kiibane.     62 

INTERESl— 

1.  When  no  time  is  fixed  in  the  will  for  the  payment  of  a 
general  legacy,  and  sufficient  assets  are  in  the  hands  of  the 
executor  for  the  payment  of  all  debts  and  legacies,  though 
there  is  not  enou^n  money  on  hand  to  make  all  such  pay- 
ments at  the  expiration  of  one  year  from  the  date  of  the 
executor^s  bond,  such  legacy  bears  interest  from  the  ex- 
piration of  the  year.  Case  School  of  Applied  Science  v. 
Case,  Ex'r.  488 

INTERROGATORIES— See  Verdict. 

JOINT  LIABILITY— 

1.  In  an  action  to  recover  on  a  claimed  joint  liability, 
arising  on  a  joint  contract  of  lease,  against  a  number  of  de- 

[cOPYRIGHTf  1898,    BY   CARL  G.    JAHN.  ] 

VOL.  XV. — 49 


V86  Index.  vol.  xv. 


JOINT  LIABILirY-Continued. 

fendants,  who  are  jointly  sued,  and  against  whom  a  joint 
judgment  is  asked,  it  is  error  for  the  court  to  render  a  sev- 
eral judgment  on  default  against  one  of  the  defendants,  with- 
out nrst  trying  and  determining  the  rights  and  liahilitiea  of 
all  the  defendants,  touching  such  claim.  Osbun  v.  Bar- 
tram.  224 

JOURNAL  ENTRY— 

1.  Prevails  over  statement  in  bill  of  exceptions— Where  it 
is  shown  by  a  journal  entry  that  a  motion  for  a  new  trial 
was  overruled  on  a  certain  day,  but  the  bill  of  exceptions 
recites  that  it  was  overruled  on  a  differrent  day,  the  former 
must  govern.    Upham  Mfg.  Co.  v.  Gibson.  670 

JUDGMENT— 

1.  Judgment  of  court  of  other  state — Proof  of  jurisdiction 
of  court  admitted  without  objection,  a  duly  attested  and  cer- 
tified transcript  of  the  record  of  a  judgment  of  that  court,  is 
competent  to  establish  the  fact  of  such  judgment.  Dunlap 
V.  Doutbet.  181 

2.  The  overruling  of  a  demurrer,  with  leave  to  answer  is 
not  a  final  order  from  which  error  will  lie.  Krause  v.  Stioh- 
tenoth.  199 

3.  In  an  action  to  recover  on  a  claimed  joint  liability, aris- 
ing on  a  joint  contract  of  lease,  against  a  number  of  defend- 
ants who  are  jointly  sued,  and  against  whom  a  joint  judg- 
ment is  asked,  it  is  error  for  the  court  to  render  a  several 
judgment  on  default  against  one  of  the  defendants,  w^ithout 
first  trying  and  determining  the  rights  and  liabilities  of  all 
the  defendants, touching  such  claim.  Osbun  v.Bartram.    224 

4.  A  court  of  record  has  the  right  at  any  time  to  maJce  its 
journal  show  what  the  action  or  judgmeot  of  the  court  real- 
ly was;  and  wnen  by  mistake,  fraud  or  otherwise  there  ap- 
pears on  the  journafwhat  purports  to  be  the  action  of  the 
court,  as  that  a  particular  judgment  was  rendered  or  order 
made,  when  in  fact  no  such  judgment  had  been  rendered  or 
order  made, the  court  has  full  power,  at  the  same  or  a  subse- 
quent term  on  its  own  motion,  or  that  of  a  party  in  interest, 
to  strike  the  same  from  the  journal  or  make  it  conform  to 
that  rea'ly  made.     Kinsella  v.  DeCamp.  494 

5.  WheVea  judgment  has  been  rendered  or  an  oider  made 
at  one  term  of  the  court,  which  has  been  correctly  entered 
upon  the  journal  and  no  motion  for  a  new  trial  has  been 
filed,  but  the  court  on  reflection  or  otherwise,becomes  satis- 
fled  that  it  should  not  have  been  made  or  entered,  it  may  at 
the  same  term  of  the  court  be  vacated  by  it, under  the  gen- 
eral power  of  courts  of  general  jurisdiction  to  control  their 
judgments  during  the  term  at  which  they  weie  rendered, 
but  this  only  applies  to  courts  of  general  jurisdiction  which 
have  regular  terms.  lb. 

6.  Probate  courts  have  no  power  to  modify  or  vacate  their 
judgments  in  proceedings  for  the  settlement  of  estates,     lb. 

7.  Where  a  suit  has  been  brought  upon  the  bond  of  an  ex- 
ecutor based  on  his  refusal  to  distribute  the  estate  in  ac- 
cordance with  the  judgment  of  the  probate  court  the  pro- 
bate court  cannot  afterwards  attempt  to  set  aside  such  first 
judgment  and  render  another  judgment.  Such  second  judg- 
ment would  be  a  nullity,  lb. 

8.  Acceptance  of  sum  less  than  amount  of  the  judgment 
with  a  release  of  the  whole— Circumstances  under  which 
release  effectual.    Jones  v.  Jonen.  618 


VOL.  XV.  Index.  787 

JUDGMENT-Continued. 

9  Action  for  note—DefeDse  part  of  oonsi deration  illegal 
—Judgment  on  part  admitted  to  be  legal — On  dismissal  of 
case  by  plaintiff  as  to  balance,  suit  for  such  balance  not 
maintainable  in  other  state.    White  v  Herndon.  290 

J  URISDICTION— 

1.  The  Buckeye  Pipe  Line  Co.  is  a  storer  and  common 
carrier  of  oil.  Oil  placed  in  its  custody  loses  its  identity. 
All  the  oil  so  held  by  it  is  a  common  stock  of  oil,  owned  by 
various  persons,  whose  interests  are  represented  by  the  run 
tickets  of  the  companv.  This  common  stock  of  oil  is  stored 
both  in  the  states  of  Ohio  and  Indiana;  and  the  interests  of 
the  owners  representded  by  their  respective  run  tickets,  is 
deliverable,  at  the  option  of  the  company,  at  any  of  its  oil 
delivery  stations  in  IndiaDa  or  Ohio.  Held :  That  the  situs 
of  this  common  stock  of  oil,  being  as  well  in  Ohio  as  in  In- 
diana, the  interest  represented  by  a  run  ticket  is  subject  of 
garnishment  Id  this  state.  And  this  though  the  actual  oil 
upon  which  the  run  ticket  issued,  was  produced  in  Indiana, 
and  never  was  in  Ohio.  And  after  suit  and  garnishment  pro- 
ceedings are  commenced  in  Ohio,  the  Ohio  courts  retain  ju- 
risdiction over  defendant's  oil, in  possession  of  the  Pipe  Line 
Co., as  against  a  suit  afterwards  brought  and  a  receiver  for 
defendant  afterwards  appointed  in  Indiana.  Buckeye  Pipe 
Line  Co.  v.  Fee.  637 

2.  Where  a  receiver  is  appointed  in  a  proper  case  by  a 
court  of  competent  jurisdiction  of  one  county,  it  is  error 
for  such  court,  on  mere  motion,  to  discharge  such  receiver 
and  order  him  to  turn  over  the  property  to  an  assignee  sub- 
sequently appointed  by  a  court  of  another  county,  before 
hearing  the  case  on  its  merits.  France  v.  Peerless  Refining 
Co.  232 

JUSTICE    OF  PEACE— 

1.  Bill  of  Exceptions  before — See  Bill  of  Exceptions. 

2.  Bill  of  Particulars— It  is  sufficient  to  give  the  J.  P. 
jurisdiction  if  the  bill  of  particulars  filed  with  the  J.  P. 
(rives  the  adverse  party  a  fair  intimation  of  plaintiff^s 
claim.  Winders  v.    Hudson.  511 

3.  Appeal  from  J.  P. — Failure  of  appellant  to  file  tran- 
script, etc.,  within  statutory  time.  The  appellee  may  have 
the  case  docketed  in  common  pleas,and  ask  for  a  judgment 
in  his  favor  similar  to  that  entered  by  the  J.  P.,  and  it  is 
then  too  late  for  the  appellant  to  file  a  cross-petition  to  have 
the  judgment  of  the  J.  P.  vacated  upon  the  ground  of  want 
of  jurisdiction.  Tb. 

LEASE— 

1.  Oil  and  Gas  Leases — See  Mining. 

2.  During  the  year,  tenant  left  the  premises  claiming  the 
right  to  do  so  without  liability  to  pay  the  rent  thereafter. 
Held:  That  in  order  to  admit  proof  by  parol  evidence  of  a 
surrender,  there  must  have  been  a  surrender  in  fact  of  the 
premises,accompanied  by  delivery  of  possession  to  the  land- 
lord, accepted  by  him  as  such  surrender.  Strong  v. 
Schmidt.  233 

LEGACY— 

1.  Absolute  devise  claimed  to  be  in  trusi,  trust  may  be  es- 
tablished by  clear,  convincing  and  conclusive  property. 
Vance  v.  Park.  713 
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2.  When  interest  on  legacy  should  commence— See  Inter- 
est.   Case  School,  etc.,  v.  Gray,  Ex*r.  488 

3.  Bequests  for  charitable  purposes,  becoming  void  under 
sec.  6915.  R.  S.— See  Will. 

LIBEL  &  SLANDER— 

1.  Merely  mailing  a  postal  card  at  a  post-office  does  not 
amount  to  a  publication  to  the  postal  authorities  or  any  per- 
son other  than  the  one  to  whom  it  is  addressed,  of  any  mat- 
ter written  on  the  side  thereof  for  the  message.  Steele  v. 
Edwards.  52 

-  2.    The  words  "I  want  you  to  call  and  settle  for    the  fod< 
der  you  were  kind  enough  to  take  Saturday, without  permis- 
sion.   Call  and  settle  at  once,*'  do   not  impute  the  crime   of 
larceny  to  the  person  to  whom  they  are    addressed,  and   are  * 
not  in  themselves  libelous.  lb. 

3.  When  language  is  not  in  itself  libelous,  but  by  a  per- 
son acquainted  wltn  extraneous  facts  may  have  been  un- 
derstood iu  a  libelous  sense,  the  allegation  and  x^i^^k)^  must 
show  that  the  person  to  whom  the  language  was  published, 
was  acquainted  with  such  extraneous  facts.  lb. 

LICENSE— 

1.  A  parol  license  executed  is  irrevocable  when  granted 
for  a  valuable  consideration,  and  having  been  granted  for 
the  benefit  of  the  property  of  the  licensee  in  this  case,  the 
general  rule  that  a  liceose  is  not  assignable  does  not  apply, 
and  tho  grantor  without  good  cause,  should  not  be  allowed 
to  remove  the  same  without  the  consent  of  the  licensee. 
Paper  Co.  v.  Hydraulic  Co.  119 

LIGHTING  RAILROAD  TRACKS— See  Railroad. 

MANPAMUS— 

1.  A  pirty  may  appeal  from  a  final  judgment  rendered  by 
the  court  of  common  pleas  in  a  mandamus  proceeding.  State 
ex  rel.  v.  Com'rs  Delaware  Co.  40 

2.  Mandamus  will  not  lie  where  there  is  no  office,  trust  or 
station  which  the  law  specially  enjoins  upon  the  defendant. 
Nor  will  it  lie  where  the  relator  has  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law.  State  ex  rel.  v. 
Olev'd.  El.  Ry.  Co.  200 

3.  Where  the  relator  is  a  private  corporation  or  an  indi- 
vidual, and  the  public  is  in  no  way  interested,  the  state, 
though  a  party,  will  not  go  beyond  the  point  where  the 
rights  of  the  relator  coase.  But  in  matters  where  the  public 
is  concerned,  the  state  may  and  often  will  go  beyond  the 
point   where  the  rights  of  the  relator  cease.  lb. 

4.  Where  the  rights  of  the  relator  are  fixed  by  contract, 
and  the  relator  has  complete  remedy  at  law  to  enforce  such 
contract  rights,  and  the  state  cannot  proceed  with  the  ac- 
tion without  having  the  contract  in  question  first  construed 
and  then  enforce  It  as  construed,  the  state  will  leave  the  re- 
lator to  his  remedy.  lb. 

5.  An  assignee  can  not  petition  the  circuit  court  for  writ 
of  mandamus  to  compel  the  probate  court  to  entertain  his 
application  for  leave  to  file  further  account  and  for  allow- 
ance of  expenses  so  long  as  an  order  of  the  probate  court  be- 
fore made,  raising  the  assignment  and  discharging    the   as- 
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signee. remains  in  force  and  unreversed.  State  ez  rel.  v.  Mil- 
lard. 460 
6.  The  administrative  functions  of  a  public  board,  and  its 
discretion  in  the  matter,  can  not  be  controlled  in  the  courts 
by  mandamus.    State  ex  rel.  v.  B'd   Ed'n  Tate  T'p.  10 

MANSLAUQHTBB-See  Criminal  Law. 

MAYORS'  COURTS— 

1.  Bill  of  exceptions  in  mayors'  courts— There  is  no  stat- 
ute conferring  autnority  upon  the  mayor  of  a  municipal  cor- 
poration to  allow  a  period  of  ten  davs  from  and  after  the 
overruling  of  a  motion  for  a  new  trial,  as  tiice  in  which  to 
prepare,  have  allowed,  and  file  a  bill  of  exceptions,  setting 
forth  the  evidence  and  the  rulings  of  the  mayor  thereon. 
Bradner  Village  v.  Grundetisch.  82 

2.  Same— Allowance  of  time  to  prepare— The  statute  relat- 
ing to  bills  of  exceptions  in  civil  cases  before  justices  of  the 
peace,  is  not  applicable  to  criminal  cases  in  mayors'  courts.  lb. 

MEDICAL  PRACTICE— 

1.  In  a  prosecution  under  the  "act  to  regulate  the  practice 
of  medicine  "  passed  February  27,  1896,  it  is  not  necessary  to 
nep^ative  the  exceptions  set  forth  in  sec.  440df.,  in  the  inform- 
ation.   Krowenstrot  v.  State.  78 

2.  In  such  a  prosecution,  it  is  not  competent  for  the  de- 
fendant to  show  that  the  Board  of  Medical  Examiners  acted 
improperly  or  mistakenly  in  refusing  him  a  certificate*       lb. 

MECHANIC'S  LIEN— 

1.  Entire  Mechanic's  Lien  law  of  '94  invalid— Former  law 
in  force— The  decision  by  the  Supreme  Court  that  the  Mechan- 
ic's Lien  law  of  1894,  is  unconstitutional  so  far  as  its  provisions 
for  sub-contractors  liens  are  concerned,  renders  that  law  invalid 
as  a  whole,  inclusive  of  the  repealing  clause  therein,  and  the 
Mechanic's  Lien  law  thus  attempted  to  be  repealed  remains  in 
force.    Mooney   v.  Gill.    648;  also  Blair   Brick  Co.  v.    Waltz. 

718 
MINING— 

1.  Oil  and  gas  lease — Construction- Forfeiture— The  owner 
of  land  by  a  written  lease  granted  to  the  lessee  all  the  oil    ard 

§as    in    the    soil,    upon     condition    that    the    lessee    should 
rill  wells  within  a  time  limitei,  or  to  pav  the   lessee  a  cer- 
tain   sum    per    year    at    the    beginning    of    each    year    dur- 
ing  the  continuance  of  the  lease,  or  re-convey   the   premises. 
The     lessee    elected   to  pay  the  sum   named  ir     tne    lease 
at  the  time  stated,  and   did  not  drill   the   wells   nor   re-con- 
yey  the  premises:  the    parties    thereto,    by   subsequent  writ- 
ten agreement  endorsed   on   the   lease,  extended   the  term    in 
definitely,  and  provided  for  the  payment  of  a    larger  sum  per 
year  than  originally  agreed  upon.    These  terms   were  fulfilled 
bv  the  lessee  by  payment, of  the  annual  rental,  and  at  the  ex- 
piration of  the  jaBC  year  for  which  payment   was  made  and  ac- 
cepted, he  tendered  to  the   lessee  the  proper  sum    for   another 
vear  which  was  refused,  and  the  lessee  thereupon   treated   the 
lease   as  forfeited  and  immediately  re-let  the    premises    to  an- 
other.   Held:    That  the  second  lease  was  void;  that    if   lessor 
had  the  right  to  refuse  the  tender  of  payment  for  a   succeeding 
year,  still  the  lessee  had  the  right,  after    the    expiration  of  the 
year  for  «hich  he  bad  paid  for  delay  in  drilling,  to  a  reasonable 
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time  thereafter,  in  which  to  drill    and    operate    the   premisee. 
Gas  Co.  y.  Browning.  84 

2.  Same— The  original  endorsements  upon  the  lease  of 
extension  of  time  and  of  a  change  in  the  amoant  to  be  paid  for 
delay  in  drilling,  were  not  of  themselves  leases,  or  assi^menta 
of  leases,  or  assignments  of  an  interest  in  a  lease  required  by 
the  statute  to  be  recorded  lb. 

3.  A  lease  for  operating  oil  and  gas  found  therein,  contain- 
ed this  provieion  of  rorfeiture:  "Second  party  agrees  to 
complete  four  wells  the  second  year,  two  the  first  six  months 
of  the  second  year  and  two  of  them  the  last  six  months  of 
the  second  year.  If  the  four  wells  are  not  completed  with- 
in the  time  specified,  twenty-two  acres  of  this  grant  shall  be 
forfeited  for  each  well  not  so  completed.'^  Held:  The 
completion  of  four  wells  on  the  leased  lands,  during  the  second 
vear,  is  such  a  sufficient  compliance  with  the  lease,  with  respect 
to  forfeiture,  as  will  defeat  a  forfeiture.    Thomas  v.  Kirkbride. 

294 

4.  The  stipulation  that  twenty-two  pcres  shall  be  forfeited 
for  each  well  not  so  completed,  is  entirelv  too  vague  and  in- 
definite in  the  matter  of  description,  and  ror  that  reason  is  void 
for  uncertainty.  lb. 

5.  A  Pipe  Line  Co.,  is  a  storer  and  common  carrier  of 
oil.  Oil  placed  in  its  custody  loses  its  identity.  All  the  oil  so 
led  by  it  is  a  common  stock  of  oil,  is  owned  by  the  various  per- 
sonp,  whose  interests  are  represented  by  the  run  tickets  of  the 
company.    Buckeye  Pipe  Line  Co.  v.  Foe.  637 

MOB  VIOLFNCE— 

1.  The  act  for  suppression  of  Mob  Violence  unconstitutional. 
Caldwell  v.  Com'rs.  Cuyahoga  Co.  167 

MORTGAGE,  CHATTEL— 

1.  Under  sec.  4155,  R.  S.,  it  is  not  required  of  a  person  au- 
thorized to  make  the  affidavit  for  the  re-flling  of  a  chattel 
mortgage,  to  name  or  enumerate  the  mortgagors,  or  state  under 
oath  more  than  the  amount  of  the  claim  secured,  that  it  is  just 
and  unpaid,  together  with  a  statement  exhibiting  the  interest 
of  the  mortgagee  m  the  property  at  the  time  the  same  is  made 
and  claimed  by  virtue  of  the  mortgage.  Kelly  Co.  v.  Loben- 
thal.  343 

2.  A  purchaser  of  chattel  property  from  a  mortgagee  having 
possession,  will,  in  equity,  be  subrogated  to  all  the  rights  ana 
equities  of  such  mortgagee  in  and  to  the  mortgage  covering 
the  same,  to  the  extent  of  his  interest  therein,  as  against  a  sub- 
sequent mortgagee  seeking,  in  proceeding  in  foreclosure,  to  re- 
cover the  same.  lb. 

3.  The  interest  of  such  purchaser  in  the  property,  by  subro- 
gation, is  the  amount  paid  not  exceeding  its  entire  value;  and 
where  it  is  shown  or  conceded  that  such  purchaser  paid  full 
value  for  such  property,  he  will  be  subrogated  to  its  entire  in- 
terest, and  his  title  thereto  protected  in  equity  as  against  a 
suit  in  foreclosure  by  a  subsequent  mortgagee  claiming  the 
same.  lb. 

4.  A  chattel  mortgage,  although  not  filed  as  the  statute  di- 
rects, has  priority  over  a  chattel  mortgage  subsequently  exe- 
cuted to  a  third  party  and  properly  filea,  where  such  subse- 
Quent  mortgagee  has  notice  at  tne  time  of  the  existence  of  the 
first  mortgage.    Smith  &  Nixon  Co.  v.  Simper.  375 
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1.  Ad  action  in  torecloeure  is  in  the  nature  of  an  action  in 
rem.  Such  being  the  case^sec.  6055,  R.  S.,  applies,  and  no  in- 
terest can  be  acq|uired  by  third  persons  in  the  subject  matter 
as  against  plaintiff ^s  title.    Omwake  v.  Jackson.  615 

2.  Assignment  for  benefit  of  creditors  does  not  transfer  juris- 
diction in  pending  action  in  foreclosure  from  common  pleas  to 
probate  court.  lb. 

NEGLIGENCB-See  also  Death    Wrongfully    Caused;  Railroad; 
and  Street  Railroad. 

1.  Where  there  is  a  double  track  in  front  of  a  station,  and 
snow  having  fallen,  what  would  be  sufficient  for  the  R.  R. 
Company  to  secure  safe  and  convenient  passage  from  the  plat- 
form across  the  first  track,  to  enable  passengers  to  reach  the 
second  track.     C,  H.  &  D.  R.  R.  Co.  v.  Criss.  898 

2.  High  rate  of  speed  at  R.  R.  crossing  outside  of  munici- 
palities—Not negligence —  It  is  not  negligence  per  se  for  a 
railroad  company  to  run  its  train  at  a  high  rate  of  speed,  in 
the  absence  of  any  statute  governing  the  same,  across  road 
crossings  outside  of  municipalities.  L.  S.  &  M.  S.  R.  R.  Co. 
V.    Scha^e.  424 

8.  If  the  decedent  in  the  case  was  negligent  in  going  upon 
the  track  in  the  manner  and  at  the  time  he  did,  yet  if  the  en- 
gineer ill  charge  of  the  train  ought,  by  the  exercise  of  ordi- 
nary care,  to  have  seen  the  plaintilT  in  his  perilous  position 
and  could,  by  the  exercise  of  ordinary  care,  have  stopped  or 
checked  the  speed  of  the  train  so  as  to  avoid  the  collision,and 
failed  to  do  so,  it  was  negligence  for  which  the  company  is  li- 
able, notwithstanding  the  negligence  of  the  decedent  iii  going 
upon  the  track.  lb. 

4.  Inspection  of  appliances— When  not  sufficient  to  exoneratiO 
master.     Stewart  v.  Toledo  Bridge  Co.  601 

5.  Negligence  not  inferable  from  happening  of  accident- 
Negligence  or  knowledge  as  an  element  of  negligence,  may 
not  be  inferred  from  the  mere  fact  that  there  was  a  defect  and 
an  acccident  consequent  upon  it.  lb 

NEGOTIABLE  INSTRUMENTS— 

1.  Action  on  note— Defense  part  of  consideration  illegal — 
Judgment  on  part  admitted  to  be  legal— On  dimissal  of  case  by 
plaintiff  as  to  balance,  suit  for  such  balance  not  maintain- 
able in  other  state.    White  v.  Herndon.  290 

2.  A  promissory  note,  payable  '*on  demand  after  c'ate,''  is 
not  an  instrument  to  pay  money  on  time;  but  is  a  promise  to 
pay  which  becomes  mature  at  its  execution  and  due  at  its 
date.     Rigley  v.  Watts.  645 

3.  When  a  promissory  note,  "payable  on  demand  after 
date,''  is  delivered,  the  payee  may  at  once  put  it  in  action; 
the  commencement  of  the  suit  is  sufficient  demand.  lb. 

4.  Words  in  a  promissory  note  purporting  to  fix  the  place 
of  presentation  and  demand,  as  between  the  payee  and  the 
maker,  do  not  of  themselves  imply  that  their  performance  in 
necessary  to  charge  the  maker.  Ib« 

6.  Holder  of  note  acquired  before  maturity  for  value,  with 
knowledge  of  the  consideration  therefor, which  is  found  with- 
out substance,  not  innocent  holder.    Suhr  v.  Hoover         690, 

NUISANCE— 

1.  Plaintiff  sought  to  restrain  defendant  from  moving  a 
building  upon  a  lot  in  the  village  of  Bowling  Green  and  using 
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NUISANCE-Continued. 

of  the  same  for  a  blaoksmith  shop.  Held :  Under  the  facts  of 
the  ease  an  injunction  should  not  have  been  allowed.  Oalver 
y.  Bagan.  228 

OIL  &  GAS  LEASES— See  Mining. 

OIL  PIPE  LINB-See  Mining. 

OLEOMARGARINE— 

L  There  is  nothing  in  sec.  4200-19,  R.S.,  either  when  con* 
strued  literally  or  when  construed  together  with  the  other 
sections  of  the  act  and  considered  with  reference  to  the  evil 
to  be  remedied --that  leads  to  the  belief  that  the  legislature 
intended  to  enact  that  an  article,  admitted  to  be  pure  butter, 
should  be  called  and  designated  as  oleomargarine,  provided 
said  pure  butter  should  not  contain  at  least  80  per  cent,  of 
butter  fats.    Ransick  v.  State.  371 

PERJURY— See  Criminal  Law. 

1.    Indictment  must  aver  such  facts  as  will  show  that  mat- 
ter sworn  to  was  material.    Barnes  v.  State.  14 
What  is  material  matter.                                                         lb. 

PLEADING— 

1.  A  party  is  concluded  by  the  averments  of  his  pleading, 
and  will  be  bouud  by  the  averments  as  between  himself  and 
one  of  the  defenr'ants,  although  evidence  may  have  been  prop- 
erly admitted  as  between  himself  and  another  party  in  tne 
case  to  the  contrary.     Fisher  v.  Tryon.  541 

PRACTICE— 

1.  Where,  in  an  action  for  damages  for  assault  and  bat- 
tery, the  answer  sets  up  the  defense  of  justification,  a  reply 
to  such  defense  should  oe  filed.  But  where  no  reply  is  filed, 
but  the  case  is  tried  and  dealt  with  by  court  and  Jury  as  if 
a  reply  had  been  filed  without  any  objection  being  raised  by 
the  defendant,a  verdict  and  judgment  will  not  be  set  aside,  on 
error,  on  account  of  the  omission  of  filing  a  reply.  Hudson 
V.  Voigt.  391 

2.  Court  limiting  argument  of  counsel  to  jury  lo  subjects 
averred  in  pleading,  not  error.  Suhr  v.  Hoover.  690 

PROBATE  COURT— 

1.     Has  no  power  to  modify  or  vacate    its    judgment  once 

rendered  in  proceedings  for  the  settlement  of    estates.  Kin- 

sella  V.  DeCamp.  494 

PROMISSORY  NOTE— See  Negotiable  Instruments. 
PUBLIC  SCHOOL— See  School,  Public. 
QUO  WARRANTO— 

1.  Prosecuting  attorney  need  not  verify  petition,  nor  give 
security  for  costs.     State  ex  rel.  v.  Sullivan.  477 

2.  Joint  proceeding  against  several  defendants  on  separate 
charges  cannot  be  maintained.  lb. 

RAILROAD— See  also  Street  Railroad. 

1.  Damage  to  property  **near  to"  R.  R.  track,  but  not 
abutting— resulting  from  diminution  of  value  thereof,  caused 
by  sparks,  cinders,  smoke  or  noise,  produced  by  R.  R.,  recov- 

•     erable.     Wh.  <fe  L.  E.  Ry.  Co.  v.  McLaughlin.  1 

2.  Same — A  point  from  three  hundred  to  three  hundred 
and  fifty  feet  distant  from  railroad,  may  be  "near  to"  such 
property,  within  the  meaning  of  sec.  3288,  R.  S.  lb. 

3.  Same — Damages  not  recoverable  fur  obstruction  to  the 
street  caused  by  such  tracks,  or  by  running  cars  and  engines 
over  the  same  which  does  not  cause  him  injury   different   in 
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oharaoter  from  that  suffered  by  the  general   public,  although 
his  injury  therefrom,  may  be  greater  in  degree.  lb. 

4.  Rauroad  crossing  turnpike — ^Low  bridge — Remedy. — 
Where  an  injunction  is  asked  to  restrain  a  railroad  from  build- 
ing a  bridge  over  a  turnpike  which  would  leave  only  a  space 
between  the  surface  of  the  pike  and  the  bridge  not  sufficient 
for  the  purposes  of  the  public  using  such  pike, and  it  appears 
that  much  work  has  been  done  in  building  such  bridge  before 
ih&  Turnpike  Company  objected ;  that  the  cost  of  raising  the 
bridge  and  the  approaches  thereto,  would  involve  a  heavy 
expense,  and  that  the  difficulty  could  be  remedied  at  a  much 
less  expense  and  trouble  by  lowering  the  surface  of  the  pike 
at  the  point  in  question,  the  court  will  order  that  the  latter 
be  done  at  the  expense  of  the  Railroad  Company.  Wooster 
Turnpike  Co.  v.  C.,  P.  <fe  V.  R.  R.  Co.  268 

5.  Where  there  is  a  double  track  in  front  of  a  station,  and 
snow  having  fallen,  what  would  be  sufficient  for  the  R.  R. 
Company  to  secure  safe  and  convenient  passage  from  the 
platform  across  the  first  track,  to  enable  passengers  to  reach 
the  second  track.     C,  H.  &  D.  R.  R.  Co.  v.  Criss.  898 

6.  Railroad  permitting  oil  to  accumulate  on  track — A 
railroad  company  permitting  crude  oil  to  accumulate  upon 
its  side  tracks,  where  brakemen  are  accustomed  to  go  in 
coupling  and  uncoupling  cars,  and  whereby  such  work  is 
made  dangerous,  is  guilty  of  negligence,  and  answerable 
therefor  In  damages  to  a  brakeman  who,  while  in  the  per- 
formanieof  his  duty,  slips  upon  such  oil  and  is  injured.     lb. 

7.  Such  track  being  used  to  transfer  cars  from  another 
railroad  to  defendant's  railroad  in  pursuance  of  a  traffic  ar- 
rangement between  the  companies  owning  such  roads,  the 
owner  of  such  transfer  tracks  is  liable  for  such  nesligence 
resulting  in  an  injury  to  a  brakeman  not  in  its  employ,  but 
in  the  employ  of  such  other  company,  if  at  the  time  he  re- 
ceives sucn  injury  he,  in  the  discharge  of  his  duty,  is  assist- 
ing in  such  transfer  of  cars.  lb. 

8.  Hi^h  rate  of  speed  at  R.  R.  crossing  outside  of  munici- 
palities—Not negligence— It  is  not  negligence  per  se  for  a 
railroad  company  to  run  its  train  at  a  high  rate  of  speed,  in 
the  absence  of  any  statute  governing  the  same,  across  road 
crossings  outside  of  municipalities.  L.  S.  <&  M.  S.  R.  R.  Co- 
v.  Schade.  424 

9.  The  railroad  company,in  running  its  trains  across  such 
crossings,  must  exercise  ordinary  care;  and  the  question 
whether  it  exercised  such  ordinary  care  is  properly  submit- 
ted to  the  jury,  and  thej  ury,  in  determining  tnat  question, 
has  the  right  to  take  into  consideration  the  condition  of  the 
crossing,  its  dangers,  the  want  of  a  flagman  or  gate,  the  ob- 
struction to  the  view  of  the  traveller,  the  absence  of  the 
ringing  of  the  bell  or  sounding  of  the  whistle,  and  all  of  the 
facts  and  circumstances  surrounding  the  crossing  at  the 
time.  lb. 

10.  Surrounding  conditions— If  the  circumstances  and 
facts  surrounding  the  crossing  at  the  time,  required  the  rail- 
road company, in  the  exercise  of  ordinary  care, to  slacken  the 
speed  of  its  train,  then  it  must  do  so;  and  its  neglect  to  so 
do  and  the  running  of  the  train  at  a  high  rate  of  speed 
would  be  negligence.  lb. 
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11  If  the  decedent  in  the  case  was  negligent  in  going 
upon  the  track,  yet  if  the  engliieei  in  charge  of  the  train 
oa^ht,  by  the  exercise  of  ordinary  care,  to  have  seen  the 
plaintiff  in  his  perilous  position  and  could,  by  the  exercise 
of  ordinary  care,  have  stopped  or  checked  the  speed  of  the 
train  so  as  to  avoid  the  collision,  and  failed  to  do  so,  it  was 
negligence  for  which  the  company  is  liable, notwithstanding 
the  negligence  of  the  decedent  in  going  upon  the  track.  lb. 
12.  If  it  be  necessary  for  the  protection  of  the  lives  of  pas- 
sengers and  the  safety  of  property  entrusted  to  its  care  to  use 
a  head  light  upon  a  locomotive,  it  is  the  right  and  duty  of 
the  railroad  company  to  so  use  it.  C.,  C,  a  St.  L.  By.  Co. 
V.  St.  Bernhard.  588 

13.  Lighting  railroad  tracks— Reasonableness  of  require- 
ment in  ordinance — Light  required  on  track  interfering  with 
safety  in  operation  of  railroad — Reasonableness  of  ordinance 
— The  reasonableness  of  such  an  ordinance,  when  questioned, 
is  a  proper  subject  to  be  tried  by  the  courts.  lb. 

REASONABLE  TIME— 

1.  In  a  contract  for  the  sale  of  shares  of  stock,  on  refusal 
of  the  vendee  to  accept  the  stock,  the  vendor  may  sell  the 
same  for  the  best  obtainable  price,  within  a  reasonable  time. 
Whether  the  lime  when  such  sale  was  made  was  within  a  rea- 
sonable time  after  the  breach  of  the  contract  b>  the  vendee, 
is  a  question  of  fact  to  be  submitted  to  the  jury,  unless  the 
undisputed  facts  and  inferences  reasonab'y  drawn  therefrom 
clearly  show  the  time  to  be  either  reasonable,  or  the  con- 
trary, when  the  question  becomes  one  of  law  for  the  court. 
Ashley  v.  Walker.  660 

RECEIVER— 

1.  Where  a  receiver  is  appointed  in  a  proper  case  by  a 
court  of  competent  jurisdiction  of  one  county,  it  is  error 
for  such  court,  on  mere  motion,  to  dibcharge  such  receiver 
and  order  him  to  turn  over  the  property  to  an  assif^nee  f*ub- 
sequently  appointed  by  a  court  of  another  county,  before 
hearing  the  case  on  its  merits,  France  v.  Peerless  Refin- 
ing Co.  232 
RECORD— 

1.  Extension  of  oil  lea^e  endorsed  on  original  lease  not   re- 
quired to  be  recorded.     Gas  Co.  v.  Browning.  84 
RELEASE— 

1.  A  judgment  creditor,  living  in  another  state,  of  an  in- 
solvent debtor  in  Ohio  accepted  a  less  sum  than  the  balance 
still  unpaid  on  the  judgment,  part  of  which  bad  been  paid 
before,  and  the  balance  of  which  had  remained  unpaid  for 
years  so  that  the  judgment  had  become  dormant.  The  money 
was  payable  to  him  under  the  condition  that  it  be  accepted 
in  full  satisfaction  of  the  judgment,  and  a  release  in  blank 
had  been  sent  along  for  the  judgment  creditor  to  sign,  which 
he  did.  Afterwards  he  commenced  proceedings  to  revive 
the  judgment  for  the  purpose  of  collecting  the  balance  of 
the  judgment.  Held,  the  release  was  effectual  as  a  full  sat- 
isfaction of  the  judgment.    Jones  v.  Jones.  618 

REMOVAL  FROM  OPFICE- 

1.  Removal  of  member  of  Board  of  Supervisors  of  Cincin- 
nati, from  office  by  mayor— What  will  not  constitute  proper 
charges— Sec.  2690m,  R  S,  confers  upon  the  mayor  of  Cinoin- 
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natl  the  power  and  jurisdiotion  to  remove  any  member  of 
^he  Board  of  Supervisors  of  that  city  for  neglect  of  duty  or 
misconduct  in  office,  after  giving  to  the  person  charged  an 
opportunity  to  defend  himself.  JBut  such  charges  must  pre- 
sent facts  that  in  law  constitute  neglect  of  duty,  and  theie- 
fore  charges  will  not  be  sufficient  as  ground  for  removal  that 
charge  defendant  with  being  guilty  of  an  affirmative  act — 
when  such  act  is  not  by  the  statute  required  of  the  board  or 
its  members,  and,  if  performed, would  have  been  useless  and 
without  legal  effect.     State  ex  rel.  v.  Sullivan.  883 

REPLEVIN— 

1.  A  party  holding  a  chattel  mortgage  is  not  bound  to  in- 
tervene and  set  up  his  claim  in  a  replevin  suit  instituted  by 
a  third  party  holding  a  chattel  mortgage  on  the  same  prop- 
erty, under  his  own  chattel  mortgage.  Smith  &  Nixon  v. 
Simper.  376 

2.  The  gist  of  replevin  is  unlawful  possession  of  the  prop- 
erty. Where  thereiore»  defendant  has  disposed  of  the  prop- 
erty and  is  no  longer  in  its  possession,  the  proper  remedy 
is  not  replevin,  but  an  action  for  unlawful  conversion. 
Simper  v.  Bentley.  515 

SCIENTER- 

Is  quesitoo  for  jury.     Hayes  v.   Smith.  300 

SCHOOLS,  PUBLIC-- 

1.  A  councilman,  during  his  term  of  office,  is  ineligible  to 
the  office  of  member  of  a  board  of  education.  Sec.  1717,  R. 
S.,  construed.     State  ex  rel.  v.  McMillan.  163 

2.  Contract  with  Board  of  Education  for  erection  of 
school  house — Provision  in  bond  for  payment  of  laborers  and 
material  men,  valid.    Am.  Surety  Co.  v.  Raeder,  Ass.        47 

3.  Even  if  the  Board  of  Education  had  the  power  to  have 
a  bridge  built  ov^r  a  stream  in  a  load  to  make  the  school- 
house  accessible  at  all  times  to  children  residing  beyond 
said  stream,  yet  the  decision  of  the  question,  whether  such 
an  improvement  should  be  made  at  all,  or  at  any  particular 
place,  is  one  of  the  administrative  functions  of  such  board, 
and  its  discretion  in  the  matter,  can  not  be  controlled  by 
the  courts  by  a  suit  for  mandamus.  State  ex  rel.  v.  B'a. 
Ed'n.  TateT'p.  10 

4.  What  not  ** philosophical  apparatus,  ^^  under  sec.  3995, 
R.  S.— What  are  known  in  this  case  as  **  Yaggy  Geographical 
Cabinets. "  may  be  furnished  by  Boards  of  Education  for 
school  houses,  under  sec.  3987,  K.  S.  Ibey  do  not  fall  with- 
in the  limitation  of  sec.  3995,  as  philosophical  or  other  ap- 
paratus for  the  demonstration  or  any  branch  of  education. 
First  Nat'l.  B'k.  v.  B'd.  Ed'n.,  Harrison  T'p.  561 

SETTLEMENT  OF  CLAIM- See  Accord  &   Satisfaction—  ' 

SET-OFF— 

1.  A  bank  having  a  deposit,  subject  to  check,  from  an 
insolvent  depositor  who  is  also  indebted  to  the  bank,  may  ap- 
ply and  set-off  that  deposit  against  the  indebtedness  of' such 
insolvent  debtor  of  the  bank,  athough  the  same  is  not  yet 
due.  Germ. -Am.  Bank  v.  Grossman.  378 

SIDEWALK— 

1.  A  city  has  no  power  to  lay  a  side- walk  and  assess  the 
abutting  property  for  the  cost  of  it, until  the  owner  has  been 
notified  to  lay  it,  and  has  had  the  opportunity  to  do  so. 
Schmidt  v.  Elmwood  Villasre.  351 
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SPECIAL  VERDICT-See  Verdict. 

STATUTE  OF  FRAUDS- 

1.  Oon tract  for  earth  to  be  removed  from  lot~A  con- 
tract for  the  mere  removal  of  earth  for  a  certain  money 
consideration  is  not  within  the  statute  of  frauds.  Bat 
where  it  appears  from  the  evidence,  that  the  main  con- 
sideration was  not  the  price  to  be  paid  for  the  removal, 
but  to  get  the  earth  to  be  removed,  to  be  re-sold  or  used 
in  executing  other  contracts  for  filling  lots,  so  that  the 
substance  of  the  contract  was  the  earth  itself,  then  such  con- 
tract is  within  the  statute  of  frauds.  Welever  v.  Detwiler 
Co.  6d0 

STATUTE  OF  LIMITATIONS— 

1.  The  limitation  of  an  action  under  sec.  6135,  R.  &.,  for 
causing  death  by  wrongful  act,  runs  from  the  death  of  the 
person  who  dies  from  the  wrongful  act;  and  the  right  to 
maintain  the  action,  is  not  affected  by  the  lapse  of  time  be- 
tween the  injurv  and  the  death,  unless  recovery  by  the  de- 
ceased person,  had  not  death  ensued,  is  barred  by  the  stat- 
ute of  limitations  at  the  time  of  death.  Solar  Refining  Co. 
V.  Elliott.  681 

STOPPAGE  IN  TRANSITU— 

1.  The  general  rule  is,  that  the  vendor  of  goods  on  credit, 
may  exercise  the  right  of  stoppage  in  transitu  on  the  insol- 
vency of  the  vendee  at  any  time  before  there  is  an  actual  or 
constructive  delivery  of  the  goods  to  the  vendee.  Wh.  A  L. 
E.  Ry.  Co.  V.  Koontz.  288 

2.  Exception— Sale  to  bona  fide  purchaser— An  excep- 
tio  1  to  this  rule  is,  when,  during  the  transit  the  vendee 
transfers  the  bill  of  lading  to  a  bona  fide  purchaser  for  value 
By  such  transfer  the  ri^ht  of  stoppage  is  terminated.        lb. 

3.  When,  before  the  aellvery  of  the  goods  to  the  vendee 
or  his  agent,  he  sells  them  to  the  carrier  in  payment  of  a 
pre-existing  debt,  the  carrier  is  not  a  bona  nde  purchaser 
for  value,  and  the  right  of  stoppage  in  transitu  still  remains 
in  the  vendor.  lb. 

STREET  RAILROAD— 

1.  A  traffic  arrangement  between  two  electric  street  rail- 
roads, by  wbich  road  A.,  the  city  road,  agrees  to  furnish 
power  and  permit  road  B.,  the  suburban  road, to  run  its  cars 
and  traffic  over  the  tracks  of  road  A.,  is  not  violated  by 
road  B.permittlng  a  portion  of  its  cars  to  run  over  the  tracks 
of  another  connecting  road  as  well  as  over  its  own  and  the 
tracks  of  road  A.,  where  the  latter  arrangement  does  not  in- 
crease unreasonably  the  number  of  cars  to  be  carried  by 
road  A.  Toledo  &  Maumee  Valley  Railway  Co.  v.  The  To- 
ledo Traction  Co.  190 

2.  Acceptance  by  street  R.  R.  of  conditions  of  ordinance, 
or  franchise  by  nounty  corhmissioners  constitutes  contract. 
State  ex  rel.  City  of  Clev'd.v.  TheClev'd.  El.  R'y.  Co.    200 

3.  Where  there  are  two  street  railway  tracks  in  a  street, 
a.  party  who  is  walking  behind  a  wagon  being  driven  on 
one  track  which  prevented  him  from  seeing  a  car  approach- 
ing on  the  other  track,  and  who  stepped  on  such  other  track 
without  looking  whether  a  car  was  approaching  on  the  same, 
it  being  between  street  crossings — is  guilty  of  such  contribu- 
tory negligence  as  will  prevent  him  from  recovering  dam- 
ages for  injuries  sustained  by  being   run  down    by  such  ap- 
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proaohlng  oar.    Bethel  v.  Cincinnati  Street   Railway  Com- 
pany. 381 

4.  High  speed  of  cars  between  street  crossings  is  not  neg- 
ligence—While ntreet  cars  at  street  croc  sings  must  so  regu- 
late their  speed  and  give  such  warning  of  their  approach 
that  footmen  using  ordinary  care  may  cross  insafety,yet  the 
rule  between  crossings  is  different,  and  footmen  must  be 
aware  that  cars  beween  crossings  run  at  a  high  rate  of  speed 
and  are  not  unc'er  control,  and  cannot  be  stopped  instantly, 
and  the  motorman  need  not  apprehend  that  a  footman  be- 
tween crossings  will  put  himself  on  the  track  without  first 
observing  whether  a  car  is  approaching.  lb. 

5.  Courts  will  take  Judicial  notice  of  how  street  cars  are 
operated.  lb. 

6.  Suburban  railway— Under  sees.  8283  &  3284,  R.  S.,  a 
county  board  of  commissioners,  has  power  and  is  author- 
ized to  contract  with  a  railroad  company  with  respect  to  the 
manner,  terms  and  conditions  upon  which  such  company 
may  occupy,  cross  or  divert  a  public  highway  in  the  construc- 
tion of  its  railroad;  and  such  contract,  \»hen  fairly  made,  is 
valid  and  will  be  enforced  the  same  as  other  valid  con- 
tracts.   Megrue  V.  Comers.  Putnam  Co.  242 

STREETS— See  also  Bridge. 

1.  .Obstruction  of,  by  independent  contractor— Liability  of 
owner — See  Independent  Contractor. 

2.  Appropriation  of  land  to  extend  street,  and  assessment 
of  damages  awarded  and  costs  of  proceeding  of  appropria- 
tion on  owner's  remaining  land  by  ihe  front  foot,  valid. 
Village  of   Norwood  v.  Ogden  et  al.  589 

SUBURBAN  RAILWAY— See  Street  Railroad. 
SUBROGATION — 

1.  A  purchaser  of  chattel  piopertyfrom  a  mortgagee  hav- 
ing possession,  will, in  equity,  be  subrogated  to  all  the  rights 
and  equities  of  such  mortgagee  in  and  to  the  mortgage 
covering  the  same,  to  the  extent  of  bis  interest  therein,  as 
against  a  subsequent  mortgagee  seeking,  in  proceedings  in 
foreclosure,  to    recover  the  same.    KelTj'  Co.  v.  Lobenthal. 

843 

2.  If  insured  property  is  destroyed  by  fire  through  the 
fault  or  negligence  of  another  than  the  insured,  the  insurer, 
upon  payment  of  the  loss, will  be  subrogated  to  the  rights  of 
the  insured  to  the  extent  of  the  indemnity  paid.  Sun  Oil  Co. 
V.  Ohio  Farmers'  Ins.  Co.  365 

SUNDAY— 

1.  Under  sec.  5807,  R.  S.,  a  motion  for  new  trial  must  be 
fllrtd  within  three  days  after  verdict  rendered,  and  where 
one  of  such  three  days  is  Sunday,  it  is  counted,  unless  it  is 
the  last  of  the  three  days,  when  it  is  excluded  under  sec. 
4951,  R.  S.  Chicago  Label  Co.  v.  Washburn.  510 

TAXATION— 

1.  In  so  far  as  the  damages  to  be  awarded  against  a 
county  under  a  statute  exceed  the  actual  damages  suffered 
by  the  complaining  party,  the  countv  is  taxed  for  private 
interests.    Caldwell  v.  Com'r.  Cuyahoga  Co.  167 

2.  The  state  has  no  power  to  tax  the  public  for  purely 
private  interests.  lb. 

8.  The  power  of  the  legislature,  under  the  provisions  of 
the  constitution,  to  levy  taxes,  is  not  without  limitations, 
and  such  powers  are  not  only  grants,  but  limitations.        lb. 
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4.  After  two  years  from  the  day  of  a  tax  sale,  the  provis- 
lons  of  sees.  2880,  B.  S.,  apply  and  govern;  and  in  such 
situation,  tiie  purchaser  at  an  invalid  tax  sale  is  only  entl> 
tied  to  recover  against  the  owner  of  such  land  or  lot,  the  ag- 
gregate sum  of  the  original  purchase  and  taxes  subsequent- 
ly paid,  with  interest  thereon  from  the  date  of  payment, 
but  no  penalty  and  no  costs  incurred  in  the  sale.  Steele 
V.  Pogue.  149 

5.  A  failure  to  comply  with  any  one  of  the  statutory  re- 
quirements, is  an  irregularity  that  will  invalidate  the  tax 
sale.  lb. 

6.  Appraisement  made  on  different  day  than  provided  by 
law.— Although  the  law  requires  that  the  appraisement  of 
real  estate  in  decennial  years  shall  be  made  as  of  the  seeond 
Monday  of  April,  yet  it  will  not  be  presumed  that  the  ap- 
praisements were  made  as  of  that  date  when  it  is  shown  as 
a  matter  of  fact  that  the  valuation  was  made  at  a  different 
time.     State  ex  rel.  v.  Lewis,  Aud'r.  279 

7.  Where  by  a  mistake  of  the  county  auditor,  a  sum  for  a 
new  building  returned  by  the  assessor  was  added  to  the 
valuation  of  land  while  the  value  of  such  building  had  al- 
ready been  embodied  in  the  valuation  as  fixed  by  the  coun- 
ty board  of  equalization,  this  is  a  clerical  error  to  the  correc- 
tion of  which  the  owner  of  the  propery  is  entitled,and  he  is 
also  entitled  to  a  refunder  of  the  amount  of  the  taxes  paid 
by  him  on  such  erroneous  addition  to  the  valuation  of  his 
property.  lb. 

TAX  PAYER— 

1.  Action  by  tax  payer  to  enjoin  illegal  contract  by  city, 
on  third  party^s  agreement  to  pay  costs,  maintained,  it  ap- 
pearing tnat  such  tax-payer  intended  to  bring  the  action,but 
was  unable  to  pay  the  costs  and  expenses  himself.  McClain 
V.  McKisBon.  Mayor.  517 

TAX  SALE— See  Taxation. 

TELEPHONE- 

1.  Where  a  conversation  by  telepone  is  carried  on  by  the 
parties  to  an  action  about  the  subject  matter  of  the  ac- 
tion, and  there  is  an  issue  as  lo  what  was  said  between 
them,  a  witness  who  heard  one  of  them  talking  into  the 
telephone,  may  testify  to  what  lie  heard.  Dannemiller  v. 
Leonard  &  Son.  688 

TIME— See  Reasonable  Time. 

TITLE— 

1.  Title  by  delinquent  tax  sale— Strict  compliance  with 
statutory  requirements  neoesaary— To  accomplish  a  valid 
sale  of  lands  or  lots,  at  delinquent  tax  sale  so  as  to  vest 
the  legal  title  in  the  purchaser,  it  is  essential  that  all  the 
requirements  of  the  statute  with  reference  to  the  proceed- 
ing of  levying  and  collecting  taxes  be  strictly  followed  by 
all  officials  having  any  duty  to  perform  in  relation  thereto. 
Steel  V.  Pogue.  "  149 

TORT- 

1.  Action  for  damages  for  tort  against  different  defend- 
ants— In  an  action  in  tort  against  several  defendants,  if 
the  Jury  find  against  all  of  the  defendants,  they  could 
only  assess  damages  which  resulted  from  the  acts  of  all 
the*  defendants.     Pisher  v.   Tryon.  541 

TRADE-MA  RK- 

1.    B.  sold  to  C.  certain   specific   property    together   with 
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certain  existing  patents,  and  agreed  that  C.  should  have 
the  right  to  use  any  future  patents  in  its  shop  that  B.  migh  t 
obtain;  afterwards  B.  procured  a  patent  upon  a  new  inven- 
tion of  his  own,  and  entered  into  the  manufacture  of  the 
newly  patented  article  on  his  account,  and  adopted  and 
placed  on  his  product  a  trade-mark  which  he  used  for  sev- 
eral years  when  C.  adopted  and  used  the  same  trade-mark 
on  its  product.  Held:  That  in  an  action  by  B.  to  enjoin  C. 
from  using  such  trade-mark,  it  is  not  a  defense  to  show 
that  B.  at  the  time  of  such  sale  or  subsequently,  had  also 
agreed  that  he  would  not  engage  in  the  manufacture  of  the 
same  or  similar  articles.     Burch  v.  Toledo  Plow  Co.  482 

2.  Also  Held :  That  whil<^  C.  might  have  acquired  the 
right  to  use  B^s.  new  patent  in  its  shop,  it  had  not  acquired 
the  right  to  B^s.  future  trade-marks.  lb. 

TRUST— 

1.  Where  a  will  devises  property  absolutely  to  a  devisee, 
with  the  oral  understanding  tnat  such  devisee  sliall  take 
the  property  in  trust  for  other  parties,  such  trust  may  be 
established  by  parrol  evidence,  but  the  proof  must  be  "clear, 
convincing  and  conclusive.''    Vance  et  al.  v.  Park.  713 

TURNPIKE  CO.— 

1.  Power  to  acquire  fee  simple  in  land  covered  by  pike, 
Wooster  Turnpike  Co.  v.  C.  P.  &  V.  R.  R   Co.  263 

VENUE— See  Criminal  Law. 

VERDICT- 

1.  A  special  verdict  that  follows  the  language  of  a  plead- 
ing \a  which  the  facts  found  are  well  pleaded,  is  not 
therefore  faulty.    Hayes  v.  Smith.  300 

2.  Sileaceas  to  one  issue  in  special  verdict. — The  absence 
of  an  affirmative  flDding  in  a  special  verdict  as  to  any  is- 
sue, amounts  to  a  finding  thereon  against  the  party  upon 
whom  rested    the  burden  of  proof  as  to  such  issue.  lb. 

3.  It  is  not  error  for  a  court  to  refuse  to  submit  interrog- 
atories to  a  jury  at  the  request  of  a  party,  when  such  re- 
quest is  absolute  and  unconditional,  and  not  with  the  quali- 
fication and  condition  that  they  are  to  be  answered  in  the 
event  that  a  general  verdict  is  returned.  Sun  Oil  Co.  v. 
Ohio  Farmers'  Ins.  Co.  355 

4.  A  court  is  not  bound  to  and  should  not  propound  inter- 
rogatories upon  questions  having  no  legitimate  bearing  up- 
on thd  issues,  or  the  answer  to  which  can  have  no  influence 
on  the  general  verdict.  lb. 

5.  Where  a  party  requests  the  court  to  propound  all  or 
noie  of  a  series  of  interrogatories,  some  of  which  are  proper 
and  some  of  which  are  improper,  it  is  not  error  for  the 
court  to  refuse  to  submit  the  whole  or  any  part  of  such 
series.  lb. 

6.  Motion  to  direct  verdict — Upon  a  motion  to  direct  a 
verdict,  the  c  >urt  is  not  authorized  to  weigh  the  evidence; 
if  there  is  evidence  tending  to  sustain  plaintiff's  case  on  all 
points, no  matter  how  slight,  the  case  must  be  submitted  to 
the  jury, and, for  the  purpose  of  the  motion, everything  is  ad- 
mitted which  the  evidence  in  any  degree  tends  to  prove,and 
this  involves  and  includes  any  and  every  conclusion  which 
a  jury  might  fairly  and  reasonably  deduce  from  the  evi- 
dence.   Stewart  v.  Toledo  Bridge  Co.  601 

WILL— 

1.    Although  the   rights  of  legatees  under  a  will   may    be 
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WILL— Continued. 

determined  in  proceedings  under  sees.  6198-9  and  620O,  H. 
Sm  yet  thie  means  provided  by  see.  6200,  R.  S.,  are  not  ex- 
'  elusive  for  the  determination  of  the  rights  of  legatees,  and 
an  executor  may  bring  an  action  also  under  sec.  o202,  K.  S., 
making  the  direction  of  the  court  as  to  the  proper  construc- 
tion of  the  will,  involving  the  determination,  of  the  rights 
of  legatees.    Davis,  Ex^r.  v.  Hutchings.  174 

2.  The  word  ''balance, ^^  as  used  in  the  will  in  this  e&se, 
is  equivalent  to  "residue."  lb. 

'3.  Bequests  in  a  will  which  turn  out  to  be  void  for  any 
reason,  will  go  to  the  residue  of  the  estate  where  there  is  a 
clause  in  the  will  bequeatiiing  the  residue  of  the  estate  to 
parties  named  therein.  lb. 

4.  Where  bequests  to  charitable  institutions  are  void  be- 
cause made  witnin  a  year  of  testator's  death  and  an  heir-at- 
law  is  living,  under  sec.  5915,  R.  S.,  the  heir-at-law  is  not 
the  only  party  who  may  object  to  such  bequests,  but  any- 
party  interested  in  the  estate  may  do  so.  And  such  be- 
quests will  not  inure  to  the  beneiit  of  the  heir-in-law,  but 
go  to  the  residue  of  the  estate,  and  inure  to  the  benefit  of 
the  residuary  legatee.  lb. 

6.  The  common  law  rule  that  marriage  alone  does  not  re- 
voke a  will  of  the  husband  made  before  marriage  is  not  ab- 
rogated in  this  state  by  reason  of  the  statute  of  descent 
making  husband  and  wife  heirs  to  each  other.  Mundy'S. 
Ex'rs  V  Mundy.  155 

6.  Where  a  husband  devises  all  of  his  property  to  his 
wife  who  survives  him,  and  such  will  is  promptly  presented 
to  the  proper  court  for  probate,  and  continueu  for  hearing, 
and  before  it  was  admitted  to  probate,  (as  was  afterwards 
done),  the  widow  departed  this  life,  intestate,  the  real  es- 
tate so  devised  to  her,  descends  to  her  heirs  at  law,  sub- 
ject to  the  payment  of  the  debts  of  the  testator  and  the  in- 
testate, and  not  to  the  heirs  at  law  of  the  testator — and  this 
is  the  case  though  no  election  in  fact  to  take  under  the 
will  was  made  by  such  widow  by  her  acts  and  conduct. 
Hawkins  v.  Barrow.  141 

7.  The  fact  that  a  will  is  partly  printed  and  partly  writ- 
ten, does  not  make  it  invalid.    Boush  v.  Wensel.  138 

8.  A  plaintiff  contesting  a  will  on  the  ground  that  the 
testator  was  without  testamentary  capacity,  having  called 
as  witness  in  chief  one  of  the  devise^ss,  who  is  a  defendfant  and 
whose  interests  are  adverse,  will  not  be  permitted  to  inquire 
of  such  witness  at  that  stage  of  the  case,  whether  he  has 
not  admitted  or  declared  that  the  testator  was  incapable 
of  transacting  business.  It  is  not  competent  to  prove  the 
incapacity  of  the  testator  in  that  way.  lb. 

9.  Where  a  will  devises  property  absolutely  to  a  devisee, 
with  the  oral  understanding  that  such  devisee  shall  take  the 

f^roperty  in  trust  for  other  parties,  such  trust  may  be  estab- 
ished  by  parol  evidence,  but  the  proof  must  be  **clear,  con- 
vincing and  conclusive. '*    Vance  v.  Park.  713 
WORDS  &  PHRASES- 

1.  The  word  '* found''  in  sec.  1221, R.  S.,  is  jurisdictional, 
and  means  being  present  in  the  county.  State  v.  Bellow6.50i 

2.  **  Violence'^  means  the  unlawful  use  of  physical  force 
or  other  agency  to  cause  death.  It  does  not  include  mere 
accident   or  casualty.  lb. 

3.  ''Balance  equivalent  to  residue". Davis, v.Hutchin8.175 
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